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AND THE MELTING POT BUBBLES OVER: 
A CALL FOR COMPROMISE IN ADDRESSING 

THE CHILD MIGRANT CRISIS 

ABSTRACT 

Nearly 80,000 unaccompanied migrant children crossed the Mexican-
American border in 2014, and experts expect similarly large numbers of arrivals 
in 2015. Though many of these children have legitimate claims to legal status in 
the United States, poverty, a lack of competent legal representation, and an over-
burdened immigration court have kept many of them from asserting their claims. 
In addition to complications within the immigration system, Congress has been 
unable to reach a compromise on passing comprehensive immigration reform. No 
reasonable solution is on the horizon at this time. 

This Note proposes a compromise between those calling for amnesty for 
Central American migrant children and those calling for immediate deportation. 
A designation of Temporary Protected Status by the Department of Homeland 
Security would allow these children safe haven from the conditions which caused 
them to flee their homelands, while providing a framework that is limited in its 
scope and application. 
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I. INTRODUCTION 

The head of the gang that controlled her neighborhood wanted 
Josefina to be his girlfriend and threatened to kidnap her or to kill 

one of her family members if she didn’t comply. Josefina knew 
another girl from her community who had become the girlfriend 
of a gang member and had been forced to have sex with all the 
gang members. Josefina didn’t want this for herself. Once the 
gang started harassing her, she didn’t feel safe, so she stopped 

going to school and stayed at home until her family was able to 
make arrangements for her to travel to the United States. 

Josefina, El Salvador, Age 161 

The United States is witnessing a humanitarian crisis along its southern 
border,2 with the expected arrival of 60,000–80,000 unaccompanied Central 

 

 1.  U.N. HIGH COMM’R FOR REFUGEES, CHILDREN ON THE RUN: 
UNACCOMPANIED CHILDREN LEAVING CENTRAL AMERICA AND MEXICO AND THE 
NEED FOR INTERNATIONAL PROTECTION 25 (2014), http://www.unhcrwashington.org 
/sites/default/files/1_UAC_Children%20on%20the%20Run_Full%20Report.pdf 
(relaying 16-year-old Josefina’s reasons for leaving El Salvador, alongside interviews 
with dozens of other Central American children). 
 2.  President Barack Obama, Letter from the President—Efforts to Address the 
Humanitarian Situation in the Rio Grande Valley Areas of Our Nation’s Southwest 
Border, THE WHITE HOUSE (June 30, 2014), http://www.whitehouse.gov/the-press-
office/2014/06/30/letter-president-efforts-address-humanitarian-situation-rio-grande-
valle (calling for Congress to provide the funds necessary to fulfill the United States’ 
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American children in 2014 alone.3 Traveling from countries as distant as El 
Salvador and Honduras, these children have suffered injustice at the hands 
of both foes and supposed friends—many describing the “constant threat of 
being killed, kidnapped, or abused by criminal organizations” as their closest 
companion.4 Others chronicle a journey filled with physical and sexual abuse 
by the guides their families paid to ensure them safe passage.5 Additional 
grievances include a lack of consistent access to food and clean water, 
abandonment by adult protectors, and trauma induced by watching 
companions drown in their attempts to cross the Rio Grande.6 Upon 
entering the United States, children report abuse by Customs and Border 
Patrol agents,7 and some are held in prison-like conditions that are 
inappropriate for children.8 With such an unexpected surge of Central 
 

“legal and moral obligation to make sure we appropriately care for unaccompanied 
children who are apprehended, while taking aggressive steps to surge resources to our 
Southwest border to deter both adults and children from this dangerous journey, 
increase capacity for enforcement and removal proceedings, and quickly return unlawful 
migrants to their home countries”).  
 3.  IMMIGRATION. TASK FORCE, BIPARTISAN POLICY CTR., CHILD MIGRATION BY 
THE NUMBERS 2 (2014), http://bipartisanpolicy.org/wp-content/uploads/sites/default/ 
files/BPC%20Immigration%20Task%20Force%20%20Child%20Migration%20by%2
0the%20Numbers%20June%202014.pdf; see also Southwest Border Unaccompanied 
Alien Children, U.S. CUSTOMS AND BORDER PROTECTION, http://www.cbp.gov/ 
newsroom/stats/southwest-border-unaccompanied-children (last visited Dec. 1, 2015) 
(noting the following total apprehensions of UAC in fiscal years 2014 and 2015: 25,793 
children from El Salvador, 30,646 children from Guatemala, 23,653 children from 
Honduras, and 26,646 children from Mexico—for a total of 106,738 children 
apprehended along the southern border from October 1, 2013 to September 30, 2015). 
 4.  JESSICA JONES & JENNIFER PODKUL, FORCED FROM HOME: THE LOST BOYS 
AND GIRLS OF CENTRAL AMERICA 8 (Diana Quick & Fred Hamerman eds., 2012), 
http://www.unhcrwashington.org/sites/default/files/UAC_4_WRC_Forced%20From%2
0Home_The%20Lost%20Boys%20and%20Girls%20of%20Central%20America_Oct
ober%202012.pdf. 
 5.  Id.  
 6.  Id. 
 7.  See Letter from Ashley Huebner, Nat’l Immigrant Justice Ctr., et al. to Megan 
H. Mack & John Roth, Dept. of Homeland Sec., on Systematic Abuse of 
Unaccompanied Immigrant Children by U.S. Customs and Border Prot. 1 (June 11, 
2014), http://www.acluaz.org/sites/default/files/documents/DHS%20Complaint%20re 
%20CBP%20Abuse%20of%20UICs.pdf [hereinafter Huebner Letter]. 
 8.  NAT’L IMMIGRANT JUSTICE CTR., UNACCOMPANIED IMMIGRANT CHILDREN 1 
(2014), http://immigrantjustice.org/sites/immigrantjustice.org/files/NIJC%20Policy%20 
Brief%20-%20Unaccompanied%20Immigrant%20Children%20FINAL%20Winter% 
202014.pdf (describing how the children were sometimes subjected to “detention in 
extreme temperatures and shackles”). The National Immigrant Justice Center’s policy 
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American child arrivals in 2014, authorities are unable to predict the number 
of unaccompanied youth likely to cross the border in the coming year, and 
are thus unable to prepare for their arrival.9 

A majority of the unescorted children who continue to arrive at the 
United States’ southern doorstep are thought to be fleeing burgeoning gang 
violence and poverty in their homelands, with surveys indicating that almost 
half of the new arrivals “had experienced serious harm or had been 
threatened by organized criminal groups or state actors” prior to flight.10 
These children are so desperate for assistance that many walk directly up to 
Border Patrol agents with open arms and have abandoned any attempt to 
sneak across the border undetected.11 

Current U.S. immigration policy treats unaccompanied children 
harshly,12 with asylum laws drafted to make providing protection to these 
children—many of whom have legitimate claims to refuge within U.S. 

 

brief was based on “legal consultations [with] 224 children in Chicago-area [Office of 
Refugee Resettlement (ORR)] shelters,” with “children rang[ing] in age from two to 18 
years old.” Id. at 2. Seventy-one percent of children reported being held in cold cells—
called hieleras—for long periods of time, some reported a lack of food or water, and 29 
children reported being held longer than the legal 72 hours agreed to under Reno v. 
Flores. Id. at 3; see Reno v. Flores, 507 U.S. 292, 298, 315 (1993) (holding that INS 
regulation 8 C.F.R. § 242.24 does not violate the Due Process Clause and noting that 
“the INS must within 72 hours of arrest place alien juveniles in a facility that meets or 
exceeds the standards established by the Alien Minors Care Program”); see also 
Nick Miroff & Joshua Partlow, Central American Migrants Overwhelm Border Patrol 
Station in Texas, WASH. POST (June 12, 2014), http://www.washingtonpost.com/ 
world/the_americas/central-american-migrants-overwhelm-border-patrol-station-in-
texas/2014/06/12/7359534e-2e1b-4a6b-b010-f622f1cac3f0_story.html.  
 9.  HHS FY2015 Budget in Brief, U.S. DEP’T OF HEALTH AND HUMAN SERVS., 
http://www.hhs.gov/budget/fy2015-hhs-budget-in-brief/hhs-fy2015budget-in-brief-acf-
discretionary.html (last visited Dec. 1, 2015) (“Due to the volatile nature of this [refugee 
related] program and ongoing discussions of a long term policy solution, the 
Administration is not able to reliably predict the number of UAC who will arrive in FY 
2015 at this time.”). 
 10.  WILLIAM A. KANDEL ET AL., CONG. RESEARCH SERV., R43628, 
UNACCOMPANIED ALIEN CHILDREN: POTENTIAL FACTORS CONTRIBUTING TO RECENT 
IMMIGRATION 4 (2014), https://fas.org/sgp/crs/homesec/R43628.pdf. 
 11.  Miroff & Partlow, supra note 8. 
 12.  See LISA FRYDMAN ET AL., A TREACHEROUS JOURNEY: CHILD MIGRANTS 
NAVIGATING THE U.S. IMMIGRATION SYSTEM ii–iv (Julia Epstein, et al., eds., 2014), 
http://www.uchastings.edu/centers/cgrs-docs/treacherous_journey_cgrs_kind_ 
report.pdf. 
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borders13—nearly impossible under existing systems.14 A child with 
insufficient knowledge of the law, no identification, limited English language 
proficiency, no attorney, and no documentation proving the horrors she has 
suffered in her home country must navigate a complex legal system alone; as 
one might imagine, chances of a successful petition to the courts are low.15 

Congress remains divided on matters relating to immigration and 
immigration reform, with representatives of each party lined up at either 
edge of the issue, refusing to compromise at the expense of the thousands of 
immigrant children entering the United States each year.16 Immigration 
 

 13.  OLGA BYRNE & ELISE MILLER, VERA INST. OF JUSTICE, THE FLOW OF 
UNACCOMPANIED CHILDREN THROUGH THE IMMIGRATION SYSTEM 4 (2012), 
http://www.vera.org/sites/default/files/resources/downloads/the-flow-of-unaccompanied 
-children-through-the-immigration-system.pdf (“Approximately 40 percent of children 
admitted into ORR custody are identified as eligible for a form of legal relief from 
removal (such as asylum, special immigrant juvenile status, or visas for victims of crime 
or trafficking).”). 
 14.  See AM. IMMIGRATION COUNCIL, CHILDREN IN DANGER: A GUIDE TO THE 
HUMANITARIAN CHALLENGE AT THE BORDER 4–6 (2014), http://www.immigration 
policy.org/sites/default/files/docs/children_in_danger_a_guide_to_the_humanitarian_ch
allenge_at_the_border_final.pdf. 
 15.  FRYDMAN ET AL., supra note 12, at iii–iv (noting that the U.S. government does 
not provide counsel for UAC in removal proceedings, and “[a]s a result, the majority of 
unaccompanied children facing removal do not have lawyers. Therefore, children with 
limited education and, often, limited English skills, stand alone before trained 
government attorneys and immigration judges. Without counsel, the children are 
unlikely to understand the complex procedures they face and the options and remedies 
that may be available to them under the law. Lacking representation means that a 
positive outcome is far less likely . . . .”); see also BYRNE & MILLER, supra note 13, at 24–
25 (noting that 40 percent of the children served “were identified as potentially eligible 
for some form of relief from removal”); Sonia Nazario, Opinion, Child Migrants, Alone 
in Court, N.Y. TIMES (Apr. 10, 2013), http://www.nytimes.com/2013/04/11/opinion/give-
lawyers-to-immigrant-children.html?pagewanted=all&_r=0 (detailing the plight of 
immigrant youth struggling in their experiences with immigration courts). 
 16.  See, e.g., H.R. 530, 114th Cong. (2015) (detailing a bill sponsored by 
Representative Michael Burgess, R-TX, calling for a reduction in foreign aid to Mexico, 
Guatemala, Honduras, and El Salvador proportional to the number of unaccompanied 
alien children who are “placed in Federal custody by reason of their immigration 
status”); Unaccompanied Alien Children Transparency Act of 2014, H.R. Res. 5409, 
113th Cong. (2014) (sponsored by Representative Lou Barletta, R-PA, requiring 
thoroughness in the selection of housing facilities for UAC); S. Res. 486, 113th Cong. 
(2014) (detailing a Senate Resolution by Senator John Cornyn, R-TX, stating that 
President Obama should “publicly declare that no deferred action program granting 
relief from immigration enforcement shall apply to any unaccompanied migrant child 
who unlawfully enters the United States,” and should “publicly discourage people in 
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courts, overwhelmed by petitioners seeking adjudication of their claims to 
legal status—a problem that has only been exacerbated by the arrival of tens 
of thousands of undocumented children—have called for assistance from 
Congress.17 The National Association of Immigration Judges, in its letter to 
Congress, highlighted the fact that with only 228 full-time immigration 
judges on staff, handling a massive collective caseload of over 375,500 cases, 
the average decisionmaking period has stretched to around 587 days.18 This 
delay has effectively tied the hands of those immigrants with legitimate 
claims to legal status in the United States, requiring them to await 
adjudication while life marches on around them, while allowing those with 
no claim to status remain in the country for long periods of time.19 

Many of the traditional relief options available to immigrant children 
are unworkable for these child migrants.20 A declaration of Temporary 
Protected Status (TPS) by the Department of Homeland Security21 for 
children from the “Northern Triangle” countries of Guatemala, Honduras, 

 

Central America and elsewhere from sending their children on a dangerous journey 
through Mexico to the United States”); see also, e.g., Ailsa Chang, To Cope with Child 
Immigrants, Competing Plans Emerge from Congress, NPR (Jul. 23, 2014), 
http://www.npr.org/2014/07/23/334494659/to-cope-with-immigration-influx-competing-
plans-emerge-from-congress (discussing the various proposed plans of political leaders 
to deal with the child migrant crisis, including amending the Trafficking Victims 
Protection Reauthorization Act to allow the United States to immediately deport 
children from noncontiguous countries, deploying the National Guard to help care for 
the children, various suggestions for speeding up the adjudication process, and spending 
“$300 per ticket” to send children home “immediately”). 
 17.  See, e.g., Letter from the National Association of Immigration Judges to Harry 
Reid, U.S. Senate Majority Leader, and Mitch McConnell, U.S. Senate Minority Leader, 
1–4 (July 22, 2014) [hereinafter NAIJ Letter], http://www.aila.org/ 
content/default.aspx?docid=49562 (noting the special issues which arise when working 
with juveniles who are not represented by attorneys and who are in need of special 
language accommodations). 
 18.  Id. at 4. 
 19.  Id. (“Individuals with ‘strong’ cases are trapped in limbo inside the United 
States while family members abroad become ill and die, family members who can 
provide them with eligibility for an immigration benefit die, and their claim for relief 
becomes stale by the passage of time. Conversely, those individuals who do not qualify 
for benefits, or who have adverse discretionary factors making them undeserving of legal 
status are allowed to remain for years, possibly accruing eligibility for relief, while their 
cases are pending.”). 
 20.  See id. at 2–3. 
 21.  Temporary Protected Status, DEP’T OF HOMELAND SEC., http://www.uscis.gov/ 
humanitarian/temporary-protected-status (last visited Nov. 16, 2015). 
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and El Salvador22 would provide relief for thousands fleeing extreme 
violence and poverty in their nations of origin, while allowing the United 
States to tiptoe the fine line between granting these children permanent legal 
status and shipping them back to perilous situations at home. 

Part II of this Note recounts the child migrant crisis facing the United 
States and outlines a legal roadmap for processing unaccompanied alien 
minors, while providing a demographic overview of who these children are 
and how they have been treated as they journeyed to the border. Part III 
illustrates the factors contributing to this rush of child migrants and the 
violent conditions in the Northern Triangle countries of El Salvador, 
Honduras, and Guatemala. Part IV summarizes the legal difficulties in 
designating these children as “refugees” or “asylees” under U.S. 
immigration law. Finally, Part V proposes a temporary, but workable, 
solution for offering humanitarian aid to these vulnerable children: a 
designation of Temporary Protected Status by the Department of Homeland 
Security. The scope of this Note extends only to the plight of migrant 
children already living in the United States, leaving the greater policy 
questions of how to address the situations of the citizens of Northern 
Triangle countries considering migration to foreign policy experts. 

II. CRISIS ON THE MEXICAN BORDER 

A. ¿Qué Pasa? What’s Happening with These Central American Kids? 

The United States is experiencing an unprecedented humanitarian 
crisis along its southern border.23 “Every day, hundreds of Central American 
migrants, in groups as large as 250 people, are wading across the muddy Rio 
Grande and turning themselves in to the Border Patrol as helicopters and 

 

 22.  Guatemala, Honduras, and El Salvador are known as el Triángulo Norte de 
Centroamérica (the Northern Triangle of Central America) for their economic ties and 
interdependence, as well as for the triangular geographic arrangement of the three 
countries. This Northern Triangle is offset by el Triángulo Sur (the Southern Triangle), 
which consists of the countries of Nicaragua, Costa Rica, and Panama. See Oscar Iraheta, 
Centroamérica, un Triángulo de Miedo y Muerte, EL PAIS.COM.CO (Feb. 5, 2012), 
http://www.elpais.com.co/elpais/internacional/noticias/centroamerica-triangulo-miedo-
y-muerte. 
 23. Oversight of the Department of Homeland Security: Hearing Before the Senate 
Judiciary Comm., 113th Cong. 1 (2014) (statement of Sen. Patrick Leahy, Chairman, S. 
Judiciary Comm.), http://www.judiciary.senate.gov/imo/media/doc/06-11-14Leahy 
Statement.pdf. 
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speedboats with mounted machine guns patrol the river.”24 Up to 80,000 
children traveling without the supervision of a parent or guardian are 
estimated to have been apprehended at the Mexican border in 2014.25 
Fleeing extreme poverty and gang violence in their home countries, and 
“driven in part by the belief that Central American women and children will 
not be deported,” many child migrants are not trying to sneak across the 
border, but are brazenly crossing in plain sight.26 Recent migrants, crossing 
mainly in the Border Patrol’s Rio Grande Valley Sector in South Texas, are 
overwhelming Border Patrol agents who are struggling to house and care for 
the children with limited resources.27 

B. What Is a UAC? 

The term “unaccompanied alien child” (UAC) describes a child who: 

(A) has no lawful immigration status in the United States; 
(B) has not attained 18 years of age; and 
(C) with respect to whom 

(i) there is no parent or legal guardian in the United States; or 

(ii) no parent or legal guardian in the United States is available to 
provide care and physical custody.28  

As applied by the Department of Homeland Security (DHS), the term 
“unaccompanied” does not describe the way in which the child entered the 
country, but instead speaks to DHS’s policies for processing the child.29 
Children are “accompanied” when the adults with whom they are traveling 
are able to “prove their relationship to the child.”30 Even if a relationship is 

 

 24.  Miroff & Partlow, supra note 8. 
 25.  See Shelby Lin Erdman, White House to Spend Millions to Curb Undocumented 
Children Crossing Border, CNN (June 21, 2014), http://www.cnn.com 
/2014/06/20/politics/us-central-american-immigration/; Eileen Pace, Texas Air Base 
Houses Minors Crossing Solo into U.S., NPR (June 4, 2014), 
http://www.npr.org/2014/06/03/318414882/texas-base-houses-unaccompanied-minors-
crossing-illegally-into-u-s. 
 26.  Miroff & Partlow, supra note 8. 
 27.  Id.; Alicia A. Caldwell, Border Patrol Resources Stretched Thin as Children 
Illegally Enter U.S. Alone, PBS: THE RUNDOWN (June 5, 2014), 
http://www.pbs.org/newshour/rundown/border-patrol-resources-stretched-thin-
children-illegally-enter-u-s-alone/. 
 28.  6 U.S.C. § 279(g)(2) (2012). 
 29.  IMMIGRATION TASK FORCE, supra note 3, at 1. 
 30.  Id. 
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established, children can still be designated as unaccompanied if they are 
detained separately from their parents.31 

C. Who Are the UAC? 

Many of the UAC crossing the southern border are older children 
between the ages of 13 and 17, but recently, there has been a significant spike 
in the number of children apprehended who are under the age of 13.32 These 
children have arrived not only from Mexico, as has been the case in past 
years,33 but from the Northern Triangle trifecta of Guatemala, Honduras, 
and El Salvador as well.34 Historically, the vast majority of UAC arrived 
from locales throughout Mexico, but by 2014, the proportions had all but 
reversed, with children from Mexico totaling only 23 percent of the UAC 
apprehended and children from the Northern Triangle countries comprising 
around 75 percent.35 

D. Treatment of Recently Apprehended UAC—They Are in the News 

News coverage on the so-called “border crisis” was significant 
throughout 2014.36 The battle between those advocating for UAC and those 

 

 31.  Id. 
 32.  Jens Manuel Krogstad, Ana Gonzalez-Barrera & Mark Hugo Lopez, Children 
12 and Under are Fastest Growing Group of Unaccompanied Minors at U.S. Border, PEW 
RES. CTR. (July 22, 2014), http://www.pewresearch.org/fact-tank/2014/07/22/children-12-
and-under-are-fastest-growing-group-of-unaccompanied-minors-at-u-s-border/ (citing a 
study of previously unreleased government data, noting a 117 percent increase in 
apprehended children under the age of 12 compared with fiscal year 2013—finding the 
bulk of UAC, however, are between the ages of 13 and 17, with 84 percent considered 
to be teenagers). 
 33.  U.S. CUSTOMS AND BORDER PROTECTION, supra note 3 (showing that, between 
fiscal years 2009 and 2014, the number of Mexican UAC encountered has remained 
relatively steady, while the number of UAC encountered from El Salvador, Guatemala, 
and Honduras doubled or tripled between 2013 to 2014). 
 34.  AM. IMMIGRATION COUNCIL, supra note 14, at 1. 
 35.  KANDEL ET AL., supra note 10, at 3. 
 36.  See, e.g., Douglas Farah, Five Myths About the Border Crisis, WASH. POST 
(Aug. 8, 2014), http://www.washingtonpost.com/opinions/five-myths-about-the-border-
crisis/2014/08/08/1ec90bea-1ce3-11e4-ab7b-696c295ddfd1_story.html; Erin Kelly, U.S. 
Can’t Declare Victory in Border Crisis, Official Says, USA TODAY (Sept. 16, 2014), 
http://www.usatoday.com/story/news/politics/2014/09/16/alejandro-mayorkas-border-
crisis/15732731/; Haeyoun Park, Q. and A. Children at the Border, N.Y. TIMES (Oct. 21, 
2014), http://www.nytimes.com/interactive/2014/07/15/us/questions-about-the-border-
kids.html. 
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seeking to increase border security has grown harder to ignore, with both 
political camps demanding that Congress deal with the “immigration 
problem,” and Congress unable to devise a compromise that addresses the 
concerns of both factions.37 This legislative gridlock has done little to assist 
adult immigrants, immigrant families, UAC, or the escalating crises in 
border towns throughout the South, as they struggle to support hundreds of 
new residents each day.38 

In the United States, the law treats adult immigrants and families 
differently than UAC.39 UAC, once apprehended by Customs and Border 
Patrol (CBP),40 are under the protection of U.S. policies that were put into 
place to provide special security to vulnerable children.41 The idea that 
children require special protection is not radical—the National Association 
of Immigration Judges has gone so far as to state that, “In the legal arena, it 
is universally accepted that children and juveniles are a vulnerable 
population with special needs” and “because of their . . . lack of full 
competency, Immigration Court cases involving children and juveniles must 
be conducted in a different manner than those of adults.”42 As such, the CBP 
carries out special policy instructions when attending to UAC at the 

 

 37.  See Ashley Parker, Bleak Prognosis from Both Sides of Aisle in House for 
Immigration Overhaul, N.Y. TIMES (June 26, 2014), http://www.nytimes.com 
/2014/06/27/us/politics/on-both-sides-of-aisle-the-houses-hopes-fade-for-an-
immigration-overhaul.html?_r=0. 
 38.  See id.  
 39.  AM. IMMIGRATION COUNCIL, supra note 14, at 6–7. The immigration process 
for adults and families includes options such as removal proceedings before an 
immigration judge and expedited removal proceedings in which adults or families can be 
removed through out-of-court proceedings by a DHS officer. Id. at 6. UAC, however, 
are afforded extra protections under U.S. immigration law. Id. at 7.  
 40.  The U.S. Customs and Border Patrol (CBP) is responsible for enforcing U.S. 
laws and regulations along the border. About CBP, DEP’T OF HOMELAND SEC., 
http://www.cbp.gov/about (last visited Nov. 16, 2015). CBP combines “customs, 
immigration, border security, and agricultural protection into one coordinated and 
supported activity.” Id. 
 41.  WILLIAM A. KANDEL & LISA SEGHETTI, CONG. RESEARCH SERV., R43599, 
UNACCOMPANIED ALIEN CHILDREN: AN OVERVIEW 3 (2015), https://fas.org/ 
sgp/crs/homesec/R43599.pdf (“Two laws and a settlement . . . most directly affect U.S. 
policy for the treatment and administrative processing of UAC: the Flores Settlement 
Agreement of 1997; the Homeland Security Act of 2002; and the Trafficking Victims 
Protection Reauthorization Act of 2008,” which were put into place in recognition of 
“the particular vulnerability of a UAC while detained without a parent or legal guardian 
present.”). 
 42.  NAIJ Letter, supra note 17, at 1–2.  
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border.43 

CBP officials divide recently apprehended UAC into two categories: 
those from countries contiguous to the United States and those from non-
contiguous (or third-country) nations.44 When UAC arrive in the United 
States by way of a port of entry or when they are encountered anywhere 
along the border, they are arrested and initially “processed” by CBP 
officers.45 Children from Mexico and Canada, contiguous countries, must be 
screened by CBP officers pursuant to repatriation agreements with those 
countries46 to determine whether the child is a victim of human trafficking, 
or whether the child has fears of persecution in the child’s home country.47 
If these conditions do not apply, children from contiguous countries are 
returned to their families through a “voluntary return” program negotiated 
with the home country by the U.S. Department of State.48 Children from 
non-contiguous countries are placed in standard removal proceedings in 
immigration court and must be turned over to the Department of Health and 
Human Services (HHS) within 72 hours of apprehension for placement in 
formal removal proceedings.49 

These initial screening and detention practices have come under 
intense scrutiny by critics and human rights activists.50 While being screened, 

 

 43.  See Letter from David V. Aguilar, Chief of U.S. Border Patrol, to All Chief 
Patrol Agents on Hold Rooms and Short Term Custody 4–13 (Jun. 2, 2008), 
http://foiarr.cbp.gov/streamingWord.asp?i=378. 
 44.  See KANDEL & SEGHETTI, supra note 41, at 4. 
 45.  Id. 
 46.  Id. “The [Trafficking Victims Protection Reauthorization Act] requires that 
children from contiguous countries to be screened within 48 hours of being apprehended 
to determine whether they should be returned to their country or transferred to [the 
Department of Health and Human Services (HHS)] and placed in removal proceedings.” 
Id. Screening considerations include whether the UAC has been a victim of a “severe 
form of trafficking in persons,” whether the UAC has a “possible claim to asylum,” and 
whether the UAC is “able to make an independent decision to voluntarily return to 
his/her country of nationality or last habitual residence.” Id. at 5 (citing William 
Wilberforce Trafficking Victims Protection Reauthorization Act of 2008, Pub. L. No. 
110-457, § 235(a)(2)(A), 122 Stat. 5044, 5075 (2008) (as codified in 8 U.S.C. § 
1232(a)(2)(A) (2012))). 
 47.  AM. IMMIGRATION COUNCIL, supra note 14, at 7. 
 48.  Id. Voluntary return “does not carry the same consequences as deportation.” 
Id. 
 49.  Id.; KANDEL & SEGHETTI , supra note 41, at 5. 
 50.  See, e.g., NAT’L IMMIGRANT JUSTICE CTR., supra note 8, at 3; Huebner Letter, 
supra note 7, at 1–2. 
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UAC (and other undocumented immigrants) are detained by CBP in border 
patrol facilities.51 Aid workers and activists have denounced many of these 
facilities as unfit for habitation by children.52 

In response to alleged extreme treatment and despicable housing 
conditions, the American Civil Liberties Union’s (ACLU) Border Litigation 
Project, in conjunction with several other immigrant advocacy 
organizations,53 filed an administrative complaint with the Department of 
Homeland Security.54 The ACLU filed the “complaint on behalf of 116 
unaccompanied immigrant children, ages five to seventeen years old, who 
experienced abuse and mistreatment while in the custody of [CBP], which 
includes the U.S. Border Patrol.”55 The complaint alleged that “one in four 
children included in this complaint reported some form of physical abuse, 
including sexual assault, beatings, and the use of stress positions by CBP 
officials. More than half of these children reported various forms of verbal 
abuse, including racially- and sexually-charged comments and death 
threats.”56 Other allegations revolved around squalid detention facilities and 
the failure of CBP to provide UAC with adequate medical care.57 A video 
procured by the Washington Post, and confirmed by Border Patrol agents, 
revealed conditions at the McAllen Border Patrol Station in McAllen, 
Texas.58 Conditions at the station were overcrowded, with people sprawled 
over the concrete floor and makeshift quarantines taped off for detainees 
suffering from scabies and chickenpox.59 Jacqueline Bhabha, Professor of 
 

 51.  KANDEL & SEGHETTI , supra note 41, at 4–5. 
 52.  See, e.g., Hubner Letter, supra note 7, at 2 (noting that children taking part in 
the ACLU’s complaint on behalf of 116 unaccompanied immigrant children objected to 
“being held beyond the legally mandated 72-hour period,” being detained without 
blankets, being held without adequate food and water, being forced to use filthy 
restrooms in plain view of the facility’s security cameras, and being forced to sleep on 
the floor—among many other complaints); JONES & PODKUL, supra note 4, at 1 (“These 
facilities are not designed for long-term detention or to hold children. The lights stay on 
24 hours a day, and there are no showers or recreation spaces. . . . [T]hey were sometimes 
so overcrowded that children had to take turns just to lie down on the concrete floor.”). 
 53.  Including the National Immigrant Justice Center, Americans for Immigrant 
Justice, Esperanza Immigrant Rights Project, and the Florence Immigrant Rights and 
Refugee Project. See Huebner Letter, supra note 7, at 24. 
 54.  See id. at 1. 
 55.  Id. 
 56.  Id. at 2. 
 57.  Id. at 2, 12–13. 
 58.  Miroff & Partlow, supra note 8. 
 59.  Id. 
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the Practice of Health and Human Rights at the Harvard Kennedy School, 
and noted commentator on transnational child migration, urged government 
“investment in rights-respecting shelters along the border,” which comply 
with “minimum international standards of safety, comfort and nutrition.”60  

Whatever the policy debate surrounding immigration, the United 
States has professed a duty to the international community to ensure that 
law enforcement officials treat those vulnerable individuals arriving at our 
borders humanely.61 As put by Professor Bhabha: instead of reacting in a 
compassionate manner to mere children at our doorstep 

[w]e are reacting primarily with border fortification, prompt expulsion, 
and plans for more systematic expedited removal. Why? Because 

 

 60.  Jacqueline Bhabha, We Can Do Better, HARV. MAG. (July 24, 2014), 
http://harvardmagazine.com/2014/07/we-can-do-better. 
 61.  See G.A. Res. 44/25, Convention on the Rights of the Child, art. 22 (Nov. 20, 
1989), https://treaties.un.org/doc/Publication/UNTS/Volume%201577/v1577.pdf. The 
Convention recognized the vulnerable status of children and declared that signing 
parties 

shall take appropriate measures to ensure that a child who is seeking refugee 
status or who is considered a refugee in accordance with applicable international 
or domestic law and procedures shall, whether unaccompanied or accompanied 
by his or her parents or by any other person, receive appropriate protection and 
humanitarian assistance in the enjoyment of applicable rights set forth in the 
present Convention and in other international human rights or humanitarian 
instruments to which the said States are Parties.  

  For this purpose, States Parties shall provide . . . co-operation in any efforts 
by the United Nations and other competent intergovernmental organizations or 
non-governmental organizations co-operating with the United Nations to 
protect and assist such a child and to trace the parents or other members of the 
family of any refugee child in order to obtain information necessary for 
reunification with his or her family. In cases where no parents or other members 
of the family can be found, the child shall be accorded the same protection as 
any other child permanently or temporarily deprived of his or her family 
environment for any reason, as set forth in the present convention. 

Id. Only three countries have failed to ratify the U.N. Convention on the Rights of the 
Child: the United States, Somalia, and South Sudan, making it “one of the most rapidly 
and widely adopted human-rights pacts.” Why Won’t America Ratify the UN Convention 
on Children’s Rights?, THE ECONOMIST (Oct. 6, 2013), http://www.economist.com 
/blogs/economist-explains/2013/10/economist-explains-2. The United States signed the 
treaty in 1995, signaling support for its principles, but failed to ratify it—indicating that 
the United States does not wish to be legally bound to its obligations under the treaty. 
Id. 
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despite our professed compassion towards innocent and vulnerable 
children, our punitive impulse to punish, deter, and remove irregular 
migrants irrespective of age trumps other strategies. That is why the 
current U.S. “humanitarian” strategy for the vast majority of these 
particularly vulnerable kids starts with incarceration along the border 
and ends with deportation back across it. We can do better.62 

III. WHY DID THEY COME? 

A. A Long Way from the Northern Triangle 

Many UAC continue to undertake long and dangerous journeys to 
arrive at the U.S. border, and some of their stories are truly horrifying.63 
Children as young as five years old brave the elements, facing robbers, 
rapists, hunger, sickness, and even death, to reach the United States.64 But 
why? 

Data collected from interviews with hundreds of migrant children 
suggests they are fleeing their homes for four primary reasons.65 The first 
reason, cited by nearly half of children, is the threat of violence, particularly 
at the hands of transnational gangs, drug cartels, or corrupt governments.66 
The second is extreme poverty.67 The third is a desire for family 

 

 62.  Bhabha, supra note 60. 
 63.  See, e.g., Yvonne Abraham, A Child’s Harrowing Journey to the U.S., BOSTON 
GLOBE (July 20, 2014), http://www.bostonglobe.com/metro/2014/07/19/migrant-child-
flees-salvador-gangs-alone-seeking-join-her-
family/WVenpPwO7eF3PY1pLwIbLL/story.html (recounting the journey of Dayanna, 
a nine-year-old girl traveling from El Salvador to the Mexican border); Don Bartletti, 
Looking Back on a Child Migrant’s Journey North on ‘The Beast’, L.A. TIMES (Aug. 22, 
2014), http://www.latimes.com/world/great-reads/la-fg-c1-taming-the-beast-20140822-
story.html#page=1 (recounting 12-year-old Denis Contreras’ journey atop a freight train 
from Honduras to the U.S. border); Moni Basu, Daniel’s Journey: How Thousands of 
Children are Creating a Crisis in America, CNN (June 19, 2014), 
http://www.cnn.com/2014/06/13/us/immigration-undocumented-children-explainer/ 
(describing the story of 17-year-old Daniel Penado Zavala, who left San Salvador to 
escape gang violence).  
 64.  See JONES & PODKUL, supra note 4. 
 65.  See KANDEL ET AL., supra note 10, at 4–5. 
 66.  See id. at 4 (stating that nearly half of children interviewed said that they had 
“experienced serious harm or had been threatened by organized criminal groups or state 
actors, and more than 20% had been subject to domestic abuse”). 
 67.  Id. at 5 (noting that “16% of those [children] interviewed mentioned economic 
deprivation as a motive [for migration]”). 
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reunification.68 The fourth is a desire to seek educational or economic 
opportunities.69 While this list is certainly not all-encompassing, it offers 
some insight into the thought processes of young migrants and their families. 

1. Somos Guatemalenses, Hondureños, y Salvadoreños.70 

Guatemala, Honduras, and El Salvador are the three countries 
comprising Central America’s Northern Triangle.71 While each country faces 
its own specific challenges, the Northern Triangle region is distinguishable 
from other Central American countries by its “[h]igh violent crime rates, 
poor economic conditions fueled by relatively low economic growth rates, 
relatively high poverty rates, and the presence of transnational gangs.”72 

The World Bank considers the Northern Triangle countries to be 
“lower-middle-income economies,”73 with per capita gross domestic product 
in 2014 ranging from a low of about $2,368 per year in Honduras, to a high 
of about $4,014 per year in El Salvador.74 Despite maintaining “generally 
sound macroeconomic policies in recent years,” the Northern Triangle 
nations were devastated by the global financial crisis in 2009,75 and the 
nations continue to struggle to recover from the 2013 coffee rust epidemic.76 
The epidemic, which affected coffee crops throughout Latin America, 
caused the loss of nearly 200,000 jobs in the Northern Triangle,77 depriving 
 

 68.  Id. at 4. 
 69.  Id. (stating that of child interviewees, “21% mentioned joining a family 
member, 51% mentioned economic opportunity, and 19% mentioned education”). 
 70.  We are Guatemalans, Hondurans, and Salvadorans. 
 71.  KANDEL ET AL., supra note 10, at 3. 
 72.  Id. 
 73.  See Country and Lending Groups, THE WORLD BANK, http://data.worldbank 
.org/about/country-and-lending-groups (last visited Nov. 16, 2015). 
 74.  World Economic Outlook Database, INT’L MONETARY FUND (Apr. 2014), 
http://www.imf.org/external/pubs/ft/weo/2014/01/weodata/weorept.aspx?sy=2014&ey=2
019&scsm=1&ssd=1&sort=country&ds=.&br=1&c=268%2C253&s=NGDPDPC&grp=
0&a=&pr.x=77&pr.y=16; see KANDEL, ET AL., supra note 10, at 5. 
 75.  KANDEL ET AL., supra note 10, at 5. 
 76.  Id. at 6.  
 77.  Id. With a population of only about 8.7 million, the unemployment rate in 
Honduras was 4.5 percent in 2014, with around one third of the country underemployed 
and 60 percent of the population living in poverty. The World Factbook: Honduras, CIA, 
https://www.cia.gov/library/publications/the-world-factbook/geos/ho.html (last visited 
Nov. 16, 2015). Similarly, the unemployment rate in El Salvador was 5.5 percent in 2014, 
with high underemployment, and 36.5 percent (a 2010 estimate) of the country’s now 6.1 
million citizens living below the poverty line. The World Factbook: El Salvador, CIA, 
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many poor households of “a significant source of income.”78 

Further, Northern Triangle countries continue to struggle with high 
levels of societal violence, including “escalating homicides and generalized 
crime committed by drug traffickers, gangs, and other criminal groups.”79 
These countries have some of the highest intentional homicide rates in the 
world, with 41.2 people murdered per 100,000 in El Salvador, 39.9 per 
100,000 in Guatemala, and an incredible 90.4 per 100,000 in Honduras.80 In 
fact, Honduras has the highest intentional homicide rate in the world—
almost double the next closest rate—and El Salvador and Guatemala are not 
far behind.81 

Much of the crime and violence in the Northern Triangle region can be 
attributed to gang activity.82 Many of the gangs present in the Northern 
Triangle region, such as Mara Salvatrucha (MS-13) and the “18th Street” 
(M-18) gang, developed in the United States and eventually spread to 
Central America through the deportation of criminals back to their countries 
of origin.83 Second only to Mexico, the Northern Triangle countries have 
received the highest numbers of U.S.-deported individuals over the last few 
years.84 These gangs terrorize communities, engaging in “kidnapping, 

 

https://www.cia.gov/library/publications/the-world-factbook/geos/es.html (last visited 
Nov. 16, 2015). In Guatemala, 54 percent of the country’s nearly 15 million citizens lived 
below the poverty line in 2011, and unemployment hovered around 4.1 percent, 
according to a 2011 estimate. The World Factbook: Guatemala, CIA, https://www.cia.gov 
/library/publications/the-world-factbook/geos/gt.html (last visited Nov. 16, 2015). 
 78.  FAMINE EARLY WARNING SYS. NETWORK, COFFEE PRODUCER AND LABORER 
INCOME TO DECLINE FOR A SECOND CONSECUTIVE YEAR 1 (2014), http://www.fews.net 
/sites/default/files/documents/reports/FEWS%20NET%20coffee%20rust%20shock%2
0report%20update_2014_02_en_0.pdf (“Producers are hiring fewer unskilled day 
laborers and paying lower wage rates . . . poor households dependent on daily unskilled 
labor opportunities in the coffee sector are expected to see coffee-related income 
decrease significantly.”). 
 79.  PETER J. MEYER & CLARE RIBANDO SEELKE, CONG. RESEARCH SERV., 
R41731, CENTRAL AMERICA REGIONAL SECURITY INITIATIVE: BACKGROUND AND 
POLICY ISSUES FOR CONGRESS 3 (2014), https://www.fas.org/sgp/crs/row/R41731.pdf. 
 80.  U.N. OFFICE ON DRUGS AND CRIME, GLOBAL STUDY ON HOMICIDE 2013: 
TRENDS/CONTEXTS/DATA 33, 126 (2013), http://www.unodc.org/documents/gsh/pdfs 
/2014_GLOBAL_HOMICIDE_BOOK_web.pdf.  
 81.  See id. at 121–33. 
 82.  See CLARE RIBANDO SEELKE, CONG. RESEARCH SERV., RL34112, GANGS IN 
CENTRAL AMERICA 1 (2014), https://www.fas.org/sgp/crs/row/RL34112.pdf. 
 83.  Id. at 2–3; KANDEL ET AL., supra note 10, at 7. 
 84.  RIBANDO SEELKE, supra note 82, at 7. 
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extortion, and [the] forced recruitment” of residents.85 Young men, in 
particular, are vulnerable to forced gang recruitment and sometimes must 
choose between participation and death.86 In 2012, the U.N. Office on Drugs 
and Crime estimated that approximately 56,000 Northern Triangle residents 
are members of either MS-13 or M-18, a number that speaks to the 
significant presence of gangs in the region.87 

Further, women and girls face systematic gender-based harms in the 
region and, in many instances, lack a path to justice.88 In Honduras, 
“[g]ender-based violence is now the second highest cause of death for 
women of reproductive age,”89 and impunity for violence against women and 
girls is overwhelming: between the years of 2005 and 2010, 96 percent of 
femicide cases reported went uninvestigated and unprosecuted.90 In El 
Salvador, femicides are known for their “extreme brutality” and sexualized 
nature.91 El Salvador’s justice system has continued to fail its women and 
girls through its disinterest in prosecuting crimes against women.92 In 
Guatemala, violent crimes against women and girls have been called an 
“epidemic,”93 and “a number of U.N. committees have expressed serious 
 

 85.  KANDEL ET AL., supra note 10, at 8. 
 86.  U.N. HIGH COMM’R FOR REFUGEES, supra note 1, at 26 (noting that 31 percent 
of children interviewed “discussed violence or threats of violence by gangs or cartels” 
and “[m]ore than half of the children who discussed gang violence . . . talked about the 
rampant threat of harm by armed criminal groups in their communities, including inter-
gang conflict and the extent of the control gangs exercise in different neighborhoods”). 
 87.  See U.N. OFFICE ON DRUGS & CRIME, TRANSNATIONAL ORGANIZED CRIME IN 
CENTRAL AMERICA AND THE CARIBBEAN: A THREAT ASSESSMENT 27–28 (2012), 
http://www.unodc.org/documents/data-and-
analysis/Studies/TOC_Central_America_and_the_Caribbean_english.pdf. 
 88.  JONES & PODKUL, supra note 4, at 10. 
 89.  Id. (citing Informe Final Femicidios en Honduras: Impunidad y La Guerra 
Contre les Murjeres, OXFAM HONDURAS 10 (Mar. 2011)). 
 90.  Id.  
 91.  Id. at 10–11 (citing Hannah Stone, Violence Against Women Rises in El 
Salvador, CHRISTIAN SCI. MONITOR (May 2011), http://www.csmonitor.com/World/ 
Americas/Latin-America-Monitor/2011/0524/Violence-against-women-rises-in-El-
Salvador. 
 92.  Id.  
 93.  Id; see also Adam Blenford, Guatemala’s Epidemic of Killing, BBC NEWS (June 
9, 2005), http://news.bbc.co.uk/2/hi/americas/4074880.stm (recounting stories of women 
who had been brutalized in Guatemala as a part of a surge in violence against women, 
including one 16-year-old girl who “was kidnapped, raped, and cut to pieces with a 
chainsaw, allegedly because she refused to become the girlfriend of a local gang 
member,” and that “there is no respect for the body of a woman. People feel they can 
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concern over the spiraling rates of rape, torture, and murder of women.”94 
More than 5,000 women have been murdered in Guatemala over the past 15 
years, but only around 2 percent of those cases have been successfully 
prosecuted.95 

Given the extreme poverty and violence in the Northern Triangle, it is 
not difficult to see why children are fleeing their homelands for the security 
and promise of the United States.96 Unless there is a drastic change in the 
circumstances of the Northern Triangle countries, it is likely that youth will 
continue to make their way to the United States’ southern border. 

IV. BUT AREN’T THESE KIDS REFUGEES?: WHY CENTRAL AMERICAN 
MIGRANT CHILDREN ARE NOT TYPICALLY GRANTED ASYLUM 

IN THE UNITED STATES 

A. Processing UAC 

As outlined above, CBP agents screen apprehended UAC and sort 
them into contiguous and non-contiguous country groups.97 The Department 
of Homeland Security’s Immigration and Customs Enforcement (ICE) 
transfers children arriving from non-contiguous Northern Triangle countries 
to the custody of the Department of Health and Human Services (HHS) 
within 72 hours of their apprehension.98 HHS places children in the custody 
of the HHS Office of Refugee Resettlement (ORR), which provides for the 
custody and care of UAC while they await adjudication.99 Section 235 of the 

 

treat women however they want. . . . Because of this we find women are often tortured 
and sexually abused before they are killed. In some cases they are dismembered” 
(quoting Hilda Morales Trujillo)). 
 94.  JONES & PODKUL, supra note 4, at 11 (citing Karen Musalo et al., Crimes 
Without Punishment: Violence Against Women in Guatemala, 21 HASTINGS WOMEN’S L. 
J. 161, 213 (2010)). 
 95.  Id.  
 96.  See KANDEL ET AL., supra note 10, at 3–9; U.N. HIGH COMM’R FOR REFUGEES, 
supra note 1, at 23–29. 
 97.  KANDEL & SEGHETTI, supra note 41, at 4. “Screening” includes determining 
basic information about the child, including the child’s name, age, and country of origin. 
DHS also runs a criminal background check and determines the child’s “unaccompanied 
status.” IMMIGRATION TASK FORCE, supra note 3, at 4. 
 98.  IMMIGRATION TASK FORCE, supra note 3, at 4.  
 99.  Trafficking Victims Protection Reauthorization Act of 2008, Pub. L. No. 110-
457, § 235(b)(1)–(3), 122 Stat. 5044, 5077 (2008) (codified at 8 U.S.C. § 1232(b)(2)(1)–
(3) (2012)). 
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William Wilberforce Trafficking Victims Protection Reauthorization Act of 
2008 (TVPRA) requires that the government place UAC in the “least 
restrictive setting that is in the best interest of the child.”100 ORR evaluates 
the particularities of the child’s situation and places the child in a shelter or 
a foster home.101 Most children are cared for through placement in facilities 
with “state licensed ORR-funded care providers,”102 which provide services 
including education, medical services, mental health services, recreation, 
and family reunification services.103 ORR strives to place children with 
family members when possible.104 Sometimes ORR releases a child to a 
family member while awaiting a hearing—though placement with family 
does not halt removal proceedings.105 ORR reports that the average stay in 
 

 100.  8 U.S.C. § 1232(c)(2)(A); see U.S. DEP’T OF HEALTH AND HUMAN SERVS., 
ADMIN. FOR CHILDREN AND FAMILIES, OFFICE OF REFUGEE RESETTLEMENT, FACT 
SHEET: UNACCOMPANIED ALIEN CHILDREN PROGRAM 2 (2014) [hereinafter HHS, FACT 
SHEET: UAC PROGRAM], https://www.acf.hhs.gov/sites/default/files/orr/unaccompanied 
_childrens_services_fact_sheet.pdf (noting that the least restrictive environment 
requirement necessitates a determination of the child’s “potential flight risk and danger 
to self and others”). 
 101.  KANDEL & SEGHETTI, supra note 41, at 8. 
 102.  About Unaccompanied Children’s Services, OFFICE OF REFUGEE 
RESETTLEMENT, http://www.acf.hhs.gov/programs/orr/programs/ucs/about#stats (last 
visited Nov. 16, 2015) (“The majority of unaccompanied children are cared for through 
a network of state licensed ORR-funded care providers, most of which are located close 
to areas were immigration officials apprehend large numbers of aliens. These care 
provider facilities are state licensed and must meet ORR requirements to ensure a high 
level of quality of care. They provide continuum of care for children, including foster 
care, group homes, shelter, staff secure, secure, and residential treatment centers. The 
care providers operate under cooperative agreements and contracts, and provide 
children with classroom education, health care, socialization/recreation, vocational 
training, mental health services, family reunification, access to legal services, and case 
management.”). 
 103.  HHS, FACT SHEET: UAC PROGRAM, supra note 100, at 2. 
 104.  Id. (noting that ORR provides “[f]amily reunification services that facilitate 
safe and timely release to family members or other sponsors that can care for them. [It] 
conduct[s] home studies prior to release if safety is in question, and fund follow-up 
services for at-risk children after their release”); see also Release of Unaccompanied 
Children to Sponsors in the U.S., OFFICE OF REFUGEE RESETTLEMENT (Sept. 10, 2015), 
http://www.acf.hhs.gov/programs/orr/about/ucs/sponsors (“The first preference for 
placement would be with a parent of the child. If a parent is not available, the preference 
is for placement with the child’s legal guardian, and then to various adult family 
members. ORR follows these requirements in making placement decisions.”). 
 105.  KANDEL & SEGHETTI, supra note 41, at 8, 10. Most children, however, are cared 
for through a network of ORR care providers. About Unaccompanied Children’s 
Services, supra note 102. 
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their program is around 35 days and that around 85 percent of children are 
eventually reunited with family members while awaiting the outcome of 
their cases.106 

B. Factors for Asylum 

The vision of a young child, reaching out to a Border Patrol agent after 
a long journey—fleeing violence, having suffered considerable harm—
hungry, dirty, and perhaps sick, satisfies the popular understanding of a 
“refugee,” but does not fit the statutory definition under U.S. immigration 
law.107 Humanitarian aid groups and advocacy organizations have called for 
the United States to recognize these hordes of UAC for what they really are: 
refugee children, impoverished, abused, and in need of protection.108 
Unfortunately, U.S. asylum law is not quite so simple, and even the most 
liberal of policies could not reasonably admit every suffering child. 

The term “refugee” refers to any person who is outside her country of 
origin, who is unable to return to that country because of actual persecution, 
or a well-founded fear of persecution, based on “race, religion, nationality, 
membership in a particular social group, or political opinion.”109 Many UAC 
are thought to have legitimate claims to refuge within U.S. borders,110 but 
most cannot assert their claims, given a severe lack of financial resources and 
pro bono representation.111 One source estimates that: 

[B]etween 40 percent and 60 percent of the children arriving would be 
eligible for such remedies if competently represented. . . . Without such 
representation the chances of successfully navigating the labyrinthine 
legal obstacles required to secure a legal status makes David’s prospects 
against Goliath look robust: we know that children with lawyers are nine 
times more likely to succeed in securing their rights than those who are 
unrepresented. Only 7 percent of children placed in federal immigration 

 

 106.  HHS, FACT SHEET: UAC PROGRAM, supra note 100, at 2. 
 107.  See 8 U.S.C. § 1101(a)(42) (2012). 
 108.  See, e.g., NAT’L IMMIGRANT JUSTICE CTR., supra note 8, at 1 (“[T]housands of 
immigrant children enter the United States alone every year, fleeing violence and 
insecurity . . . .”).  
 109.  8 U.S.C. § 1101(a)(42). 
 110.  BYRNE & MILLER, supra note 13, 24–25. 
 111.  Nazario, supra note 15 (“In a nation that prides itself on the fact that everyone 
accused of a crime—murderers, rapists—has the right to a lawyer, undocumented 
immigrants, even when they are undocumented children, are not entitled to a public 
defender . . . . [I]t’s estimated that more than half of them go to court alone.”). 
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custody between 2007 and 2009 won their cases as a result.112 

Claims of asylum are particularly difficult for children from Northern 
Triangle countries, even with competent representation. Children must 
assert past persecution, or a well-founded fear of persecution, relating to one 
of five grounds: race, religion, nationality, political opinion, or membership 
in a particular social group.113 A child can establish a well-founded fear of 
persecution if she can make a showing in one of the previous five categories, 
if there is a reasonable possibility of suffering such persecution if she returns 
to her country of origin, and if she is unwilling to return to her country of 
origin because of that fear.114 Of these five grounds, most of the UAC 
described by this Note have only a fleeting chance of filing a defensive 
asylum application in response to the removal proceedings instituted against 
them, because the only applicable ground for bringing a claim for children 
fleeing violence and poverty is often “membership in a particular social 
group”—a designation that courts are reluctant to grant.115 

C. Other Options for Relief Not Discussed by this Note 

There are several additional legal grounds available for 
unaccompanied children to seek refuge in the United States. While this Note 
focuses on a designation of Temporary Protected Status for Central 
American children from the Northern Triangle region who are currently 
residing in the United States, other options that might be pursued by legal 
counsel for UAC could include an application for one of the following: 
Special Immigrant Juvenile Status, Visa for Victims of Severe Forms of 
Trafficking (T Visas), Asylum, Withholding of Removal Under INA Section 
241(b)(3), Withholding of Removal and Deferral of Removal Under the 
U.N. Convention Against Torture (CAT), U Nonimmigrant Status (U Visa), 
or other theories of Family-Based Immigration.116 Each of these theories of 
 

 112.  Bhabha, supra note 60; see also BYRNE & MILLER, supra note 13, at 24–25 
(noting that 40 percent of the children served were identified as “potentially eligible for 
some form of relief from removal”); Nazario, supra note 15 (detailing the plight of 
immigrant youth struggling in their experiences with immigration courts). 
 113.  8 U.S.C. § 1101(a)(42) (2012); 8 C.F.R. § 208.13(b)(1) (2015). 
 114.  8 C.F.R. § 208.13(b)(2)(i). 
 115.  For an excellent discussion of the limitations on using “particularized social 
group” in asylum cases, see generally Christopher J. Preston, Note, Give Me Your Tired, 
Your Poor, Your Particular and Socially Visible Masses: The Eighth Circuit’s New 
Standard Governing Particular Social Group Asylum Applications After Gaitan v. 
Holder, 671 F.3d 678 (8th Cir. 2012), 92 NEB. L. REV. 431 (2013). 
 116.  For an excellent and succinct summary of relief available to UAC under U.S. 
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relief has its own particular difficulties.117 As noted previously, as many as 40 
percent of UAC crossing the border are thought to have a legitimate claim 
to some legal status in the United States.118 However, with the many barriers 
to immigration reform in the current political climate, many unrepresented 
and underrepresented UAC are likely to be returned to dangerous situations 
back home.119 

V. A WORKABLE OPTION: TEMPORARY PROTECTED STATUS 

A. A Brief History 

Temporary Protected Status (TPS) developed out of Extended 
Voluntary Departure (EVD) status.120 EVD was an administrative status 
which allowed the U.S. Attorney General the discretion to decline to pursue 
and prosecute certain groups of people if they were found to be in the United 
States without the appropriate authorizations.121 This “safe haven” 
procedure was used to grant certain populations access to employment and 
educational benefits, and to protect them from deportation.122 However, 
there were inconsistencies in EVD’s application since EVD was never 
“formally defined” and eligibility requirements, as well as expected benefits, 
varied with each passing administration.123 

Much like EVD, TPS was designed to protect populations that would 
not qualify as refugees under the statute, but would nonetheless suffer from 

 

immigration law, see BETSY CAVENDISH & MARU CORTAZAR, CHILDREN AT THE 
BORDER: THE SCREENING, PROTECTION, AND REPATRIATION OF UNACCOMPANIED 
MEXICAN MINORS 27–29 (2011), http://oppenheimer.mcgill.ca/IMG/pdf/Children_at_ 
the_Border-_The_Screening_Protection_and_Repatriation_of_Unaccompanied_ 
Mexican_Minors.pdf. See also IMMIGRANT LEGAL RESOURCE CENTER, 
UNACCOMPANIED IMMIGRANT CHILDREN RESOURCES 5–11 (2014), http://www.ilrc.org/ 
files/documents/ilrc_uac_best_resources_final_9_10_14.pdf.  
 117.  See CAVENDISH & CORTAZAR, supra note 116. 
 118.  BYRNE & MILLER, supra note 13, at 24–25. 
 119.  Id. at 28–29. 
 120.  Bill Frelick & Barbara Kohnen, Filling the Gap: Temporary Protected Status, 8 
J. REFUGEE STUD. 339, 339 (1995). 
 121.  Madeline Messick & Claire Bergeron, Temporary Protected Status in the United 
States: A Grant of Humanitarian Relief that is Less than Permanent, MIGRATION POL’Y 
INST. (July 2, 2014), http://www.migrationpolicy.org/article/temporary-protected-status-
united-states-grant-humanitarian-relief-less-permanent. 
 122.  Frelick & Kohnen, supra note 120, at 341. 
 123.  Id. 
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persecution or threats to personal safety if deported to their home 
countries.124 TPS, however, “was designed to give legal force to previous 
forms of discretionary safe haven that had been criticized for being made in 
an ad hoc, politicized, and even capricious manner.”125 The Immigration and 
Nationality Act of 1990 outlined and implemented TPS procedures.126 In 
providing a mechanism to grant safe haven to these “de facto refugees,” 
Congress acknowledged a gap in U.S. asylum law—while these groups do 
not qualify as refugees, they are nonetheless worthy of humanitarian aid.127 

B. How TPS Works 

A designation of TPS for children from the Northern Triangle region 
would offer protection where asylum law has failed. Congress designed TPS 
as a form of humanitarian relief, to be granted to nationals of certain 
countries by the U.S. government.128 Typically, the Secretary of Homeland 
Security designates a nationality or ethnic group for TPS based on a finding 
of “the following temporary conditions in the country: 

 Ongoing armed conflict (such as civil war) 

 An environmental disaster (such as earthquake or hurricane), or an 
epidemic 

 Other extraordinary and temporary conditions.”129  

Once designated for TPS, individual citizens of a TPS country receive 

 

 124.  Id. at 342–43 (describing these people as “de facto refugees—those who would 
not necessarily meet the legal definition of a refugee but who are nonetheless fleeing 
potentially dangerous situations”). 
 125.  Id. at 345. 
 126.  See Immigration Act of 1990, Pub. L. No. 101-649, § 302, 104 Stat. 4978, 5030 
(codified in 8 U.S.C. § 1254a (2012)). 
 127.  Frelick & Kohnen, supra note 120, at 342–43, 354. 
 128.  Messick & Bergeron, supra note 121. 
 129.  Temporary Protected Status, supra note 21; 8 U.S.C § 1254a(b)(1)(A)–(C); see 
also 8 U.S.C. § 1232(c)(2)(A) (directing that unaccompanied minors must be “promptly 
placed in the least restrictive setting that is in the best interests of the child”). TPS is now 
administered by the Department of Homeland Security’s U.S. Citizenship and 
Immigration Services (USCIS); Homeland Security Act of 2002, Pub. L. No. 107-296, 
116 Stat. 2135 (transferring responsibility to designate groups for Temporary Protected 
Status from the Attorney General to the Secretary of Homeland Security, as part of the 
transfer of the former Immigration and Naturalization Service to the Department of 
Homeland Security). 
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a number of benefits.130 TPS beneficiaries “are not removable from the 
United States[,] can obtain an employment authorization document[, and] 
may be granted travel authorization.”131 Further, TPS beneficiaries cannot 
be detained by the Department of Homeland Security based on their 
immigration status.132 

Applicants for TPS must meet several requirements to be successful in 
their petitions.133 First, applicants must “be a national of a country 
designated for TPS.”134 Further, the applicant must have filed during the 
initial open registration period, or must meet the requirements for late 
filing.135 Applicants must have been “continuously physically present (CPP) 
in the United States since the effective date of the most recent designation 
date,” and “continuously residing (CR) in the United States since the date 
specified” for the country.136 Applicants who have been convicted of a 
felony, or two misdemeanors, or found inadmissible under INA § 212(a),137 
are “subject to the mandatory bars to asylum,” “[f]ail to meet continuous 
physical presence and continuous residence . . . requirements,” and 
registration requirements will be rejected.138 

Currently, only 13 countries are designated for TPS,139 and 
approximately 340,000 people currently hold TPS.140 El Salvador and 
 

 130.  Temporary Protected Status, supra note 21. 
 131.  Id.; 8 U.S.C. § 1254a(a)(1)–(2) (forbidding removal while the statute is in effect 
and granting employment authorization); § 1254a(f)(3) (providing permission to travel 
abroad with prior authorization from the Attorney General (now Secretary of 
Homeland Security)). 
 132.  § 1254a(d)(4); Temporary Protected Status, supra note 21. 
 133.  Temporary Protected Status, supra note 21.  
 134.  8 U.S.C. § 1254a(c)(1)(A)(i)–(iv); Temporary Protected Status, supra note 21.  
 135.  § 1254a(c)(1)(A)(iv); Temporary Protected Status, supra note 21. 
 136.  § 1254a(c)(1)(A)(i)–(ii); Temporary Protected Status, supra note 21. 
 137.  § 1254a(c)(2)(B)(i)–(ii); see 8 U.S.C. § 1182 (stating that aliens are “ineligible 
to be admitted to the United States” on “health-related grounds,” “criminal and related 
grounds,” “security related grounds,” grounds suggesting that the alien is likely to 
become a public charge, grounds suggesting that the alien seeks to enter the U.S. for the 
“purpose of performing skilled or unskilled labor,” or on the grounds that they are aliens 
who have entered the United States illegally, are draft evaders, have been previously 
removed, or fall under any number of “miscellaneous” undesirable categories). 
 138.  Temporary Protected Status, supra note 21. 
 139.  Id. (listing the thirteen countries currently eligible for Temporary Protected 
Status: El Salvador, Guinea, Haiti, Honduras, Liberia, Nepal, Nicaragua, Sierra Leone, 
Somalia, Sudan, South Sudan, Syria, and Yemen). 
 140.  Messick & Bergeron, supra note 121. 
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Honduras are both listed for TPS, but children from the Northern Triangle 
seeking TPS would have had to apply during the original application 
period141—they are not eligible for past designations, and there is no 
derivative status for children of adults holding TPS.142 

TPS does not convey to the designee a permanent legal status or a 
pathway to U.S. citizenship.143 TPS beneficiaries cannot petition to bring 
their family members to the United States.144 They do, however, receive 
“provisional protection against deportation and permission to work in the 
United States for a limited period of time,” as well as protection from 
whatever condition was causing them harm in their country of origin.145 As 
TPS applicants must have continuous physical presence in the United States 
since the designation date, the grant of TPS is narrowly tailored to those 
UAC who have already arrived in the United States and are seeking 
protection.146 If conditions improve drastically in a TPS country, the United 
States can end the country’s TPS designation and send the former TPS 
beneficiaries home.147 

C. A Brief Outline of Potential Problems with a TPS Designation for 
Central American Children 

While this Note argues that a designation of TPS is the best 
compromise between two divided political factions—one in favor of so-
called “amnesty” programs for Central American immigrant youth148 and 
one in favor of deportation driven by various degrees of urgency149—the 
issue is not a simple one. Some of the more substantial concerns with a TPS 
designation for these children are outlined below. 
 

 141.  § 1254a(c)(1)(A)(iv); Temporary Protected Status, supra note 21. 
 142.  Castillo-Enriquez v. Holder, 690 F.3d 667, 668–69 (5th Cir. 2012) (holding that 
a child was not eligible for derivative TPS eligibility based on his parents’ eligibility); see 
also Cervantes v. Holder, 597 F.3d 229, 235–36 (4th Cir. 2010) (holding that a parent’s 
“continuous physical presence” in the United States could not be imputed to a child for 
the purposes of applying for TPS). 
 143.  Messick & Bergeron, supra note 121. 
 144.  Id. 
 145.  Id. 
 146.  Id. 
 147.  Id. 
 148.  See, e.g., Adotei Akwei, Everyone Has the Right to Seek Asylum, AMNESTY 
INT’L (Nov. 5, 2015), http://blog.amnestyusa.org/refugees/everyone-has-the-right-to-
seek-asylum/. 
 149.  See supra note 16 and accompanying text. 
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1. TPS is Not Temporary 

Opponents of granting TPS to Central American UAC criticize the 
program for its apparent grant of long-term residency.150 While TPS 
designations are temporary in nature, the practical application of the 
program has been to extend TPS designations for long periods.151 For 
example, the original TPS designation date for El Salvador was March 9, 
2001.152 Salvadorans granted TPS under original designation have now had 
their status extended through September 9, 2016—over 15 years.153 Similarly, 
Nicaragua was initially designated for TPS on January 5, 1999, and as of the 
writing of this Note, status has been extended through July 5, 2016—with 
legal status for qualified Nicaraguans spanning a 17-year period.154 While 
designations are typically made for brief 18-month periods, the Executive 
Branch has historically extended the designation at least once.155 
Commentators argue that such long designation periods are inadvertently 
providing TPS designees with a pathway to long-term legal residency,156 
despite the government’s claim that legal residency is not available by way 
of TPS.157 

2. TPS Designation Rewards Illegal Conduct 

The most fervent anti-immigrant speech often revolves around the 
 

 150.  See, e.g., Temporary Protected Status (2015), FED’N FOR AM. IMMIGR. REFORM 
(Sept. 2015), http://www.fairus.org/issue/temporary-protected-status (“The 
interrelationship between the TPS and amnesty for aliens residing illegally in the United 
States is clear. . . . The American public needs to be reassured that its compassion is not 
being taken advantage of by foreigners seeking greater economic opportunity through 
the opening of our hearts to victims of political or natural disasters.”). 
 151.  See id; Temporary Protected Status, supra note 21. 
 152.  Temporary Protected Status Designated Country: El Salvador, DEP’T OF 
HOMELAND SEC. (Oct. 9, 2015), http://www.uscis.gov/humanitarian/temporary-
protected-status-deferred-enforced-departure/tps-designated-country-el-salvador/ 
temporary-protected-status-designated-country-el-salvador. 
 153.  Id. 
 154.  Temporary Protected Status Designated Country: Nicaragua, DEP’T OF 
HOMELAND SEC. (Sept. 21, 2015), http://www.uscis.gov/humanitarian/temporary-
protected-status/temporary-protected-status-designated-country-nicaragua. 
 155.  Id. 
 156.  Mark Krikorian, Here to Stay: There’s Nothing as Permanent as a Temporary 
Refugee, CTR. FOR IMMIGRATION STUDIES (Aug. 1999), http://cis.org/Temporary 
Refugees-PolicyImplications (remarking “that ‘temporary’ protection almost always 
results in permanent settlement”). 
 157.  See Temporary Protected Status, supra note 21. 
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legality (or illegality) of the presence of undocumented immigrants in the 
United States.158 In 2014, there were an estimated 11.3 million 
undocumented immigrants living within U.S. borders.159 The group 
composed 3.5 percent of the United States’ total population, and of that 3.5 
percent, about half (49 percent) were arrivals from Mexico.160 Many of the 
most vocal proponents of deporting Central American children point to the 
fact that by crossing the United States’ border without proper authorization, 
these children have broken the law.161 In the United States, it is a 
misdemeanor to enter the country “improperly,” and civil or criminal 
penalties could apply.162 That is: 

Any alien who (1) enters or attempts to enter the United States at any 
time or place other than as designated by immigration officers, or (2) 
eludes examination or inspection by immigration officers, or (3) 
attempts to enter or obtains entry to the United States by a willfully false 
or misleading representation or the willful concealment of a material 
fact has [entered the country improperly].163 

Having broken the law, and having no legitimate claim to legal status 
in the United States under asylum law, these children must be deported—
just as any adult would be deported.164 Critics of amnesty programs stress 
that the United States should not facilitate, encourage, or reward such illegal 

 

 158.  See, e.g., Jon Feere, The Myth of the “Otherwise Law-Abiding” Illegal Alien, 
CTR. FOR IMMIGRATION STUDIES (Oct. 2013), http://cis.org/myth-law-abiding-illegal-
alien; Warren Mass, Despite Mexican Claims, Illegal Immigration into U.S. is a Crime, 
THE NEW AMERICAN (June 18, 2014), http://www.thenewamerican.com/usnews/ 
immigration/item/18513-despite-mexican-claims-illegal-immigration-into-us-is-a-crime; 
No Amnesty, TEA PARTY.ORG, http://www.teaparty.org/no-amnesty/ (last visited Dec. 1, 
2015) (“To those who sneaked in, over stayed visa’s and used neferious [sic] methods to 
enter into America, we say: No Amnesty! Illegal aliens broke the law getting here and 
continue to break the law staying here . . . .”). 
 159.  Jens Manuel Krogstad & Jeffrey S. Passel, 5 Facts About Illegal Immigration in 
the U.S., PEW RESEARCH CTR. (July 24, 2015), http://www.pewresearch.org/fact-
tank/2014/11/18/5-facts-about-illegal-immigration-in-the-u-s/. 
 160.  Id. 
 161.  See 8 U.S.C. § 1325 (2012). 
 162.  Id. 
 163.  Id. § 1325(a). 
 164.  See, e.g., S. 44, 114th Cong. (2015) (a bill providing for “the expedited 
processing of unaccompanied alien children illegally entering the United States” and 
amending the William Wilberforce Trafficking Victims Protection Reauthorization Act 
of 2008 to “plac[e] the child on the next available flight to [her home] country”). 



  

216 Drake Law Review [Vol. 64 

 

activity.165 

3. A TPS Designation for Central American Migrant Children Would Open 
the Metaphorical Floodgates and Exhaust Our Nation’s Resources 

Opponents of granting TPS to Central American youth argue that 
permitting migrant children to linger in the United States would create a 
magnet effect for other would-be “illegal immigrants.”166 These critics posit 
that allowing these UAC to stay would attract other hopefuls,167 and that the 
flooded immigration system simply cannot accommodate more Central 
American youth.168 Commentators and politicians stress that the United 
States government should be focusing on securing the southern border, 
rather than loosening existing regulations or offering amnesty to those 
present in the United States without proper documentation.169 Proponents 

 

 165.  Even President Barack Obama, with his relatively pro-immigrant policies, has 
publicly committed himself to eradicating this behavior. See Fact Sheet: Immigration 
Accountability Executive Action, WHITE HOUSE (Nov. 20, 2014), http://www.whitehouse 
.gov/the-press-office/2014/11/20/fact-sheet-immigration-accountability-executive-
action. 
 166.  See, e.g., Josh Hicks, Paul Ryan: Send the Unattended Immigrant Kids Back 
Home, WASH. POST (July 27, 2014), http://www.washingtonpost.com/blogs/post-
politics/wp/2014/07/27/paul-ryan-send-the-unattended-immigrant-kids-back-home/ 
(quoting Paul Ryan’s statement that “families in countries far away, on the other side of 
Mexico, will be giving thousands of dollars to traffickers to take their children over the 
border, and the humanitarian crises will get worse”); Mark Reagan, Texas Gov: Send 
Undocumented Immigrant Children Home Immediately, SAN ANTONIO CURRENT (July 
3, 2014), http://www.sacurrent.com/Blogs/archives/2014/07/03/texas-gov-send-undo 
cumented-immigrant-children-home-immediately (quoting Governor Rick Perry, who 
stated that “[a]llowing [migrant children] to remain here will only encourage the next 
group of individuals to undertake the same life-threatening journey”); Jonathan Topaz, 
Bush on Border: Send the Kids Home, POLITICO (July 24, 2014), http://www.politico.com/ 
story/2014/07/jeb-bush-immigration-crisis-children-border-109321.html (quoting Mr. 
Bush as writing that “[e]xcept for those deserving few who may demonstrate true cause 
for asylum or protection from sex trafficking, these children must be returned to their 
homes in Central America”). 
 167.  See, e.g., Reagan, supra note 166. 
 168.  See, e.g., Tom Cohen, Texas Immigrant Flood Will Worsen, Officials Warn, 
CNN (July 10, 2014), http://www.cnn.com/2014/07/10/politics/obama-texas-immigration/ 
(reporting that “the 57,000 who crossed the Texas border in the past nine months have 
overwhelmed the immigration system, causing overcrowded holding facilities and a huge 
backlog of cases awaiting hearings that can take years to schedule”). 
 169.  See, e.g., H.R. Res. 330, 113th Cong. (2013) (resolving that “until the United 
States southern border is secured as confirmed by the governors and the legislatures 
jointly of the four southern border states, the House of Representatives shall not bring 
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of deportation cite stress on local communities caused by the increase in 
immigrants, specifically as it relates to the burden placed on local school 
districts to provide additional services to UAC.170 Districts receiving high 
numbers of newly arrived, often traumatized,171 Spanish-speaking children 
face concerns beyond anti-immigrant sentiments. In addition to standard 
budget items, districts must employ extra staff for things like counseling and 
English as a Second Language instruction,172 which consumes a portion of 
their already stressed funding pools. 

For example, the Miami-Dade School District, one of the largest school 
districts in the country,173 has absorbed around 300 Central American 
migrant children in the last school year and expects that it will receive many 
more in 2015.174 Since numerous students require special services, such as 
“subsidized meals, English-language instruction, tutoring and psychological 
counseling,”175 the District estimates that the extra services will cost around 
$2,000 per pupil.176 With examples of similar situations broadcast throughout 

 

any legislation including any conference report regarding immigration to the floor of the 
House for a vote”); Secure America Act of 2005, H.R. 4240, 109th Cong. (2005) (among 
other measures, authorizing the use of the Armed Forces to secure the U.S. border); 
Border Protection, Antiterrorism, and Illegal Immigration Control Act, H.R. 4437, 109th 
Cong. (2005) (directing the Secretary of Homeland Security to “take all actions the 
Secretary determines necessary and appropriate to achieve and maintain operational 
control over the entire international land and maritime borders of the United States”); 
Continuing to Strengthen Border Security, WHITE HOUSE, http://www.whitehouse.gov/ 
issues/immigration/border-security (last visited Dec. 1, 2015); Border Security Overview, 
DEP’T OF HOMELAND SEC. (July 17, 2015), http://www.dhs.gov/border-security-
overview. 
 170.  Arian Campo-Flores & Miriam Jordan, Central American Migrant Wave Tests 
Schools, WALL ST. J. (Aug. 13, 2014), http://www.wsj.com/articles/central-american-
migrant-wave-tests-schools-1407968536 (reporting that the “states that received the 
most children were Texas, with 5,280; New York, 4,244; and California, 3,909”). 
 171.  Id. 
 172.  Id. 
 173.  Welcome to Miami-Dade County Public Schools, MIAMI-DADE CTY. PUB. 
SCHS., http://www.dadeschools.net/ (last visited Nov. 16, 2015) (stating that the Miami-
Dade County Public School District is the “fourth largest school district in the United 
States, comprised of 392 schools, 345,000 students and over 40,000 employees”). 
 174.  Campo-Flores & Jordan, supra note 170. 
 175.  Id. (“While schools are accustomed to absorbing migrant children, this wave 
presents some distinct challenges. Many children from Central America have witnessed 
murder and some have been victims of abuse and rape, which has left them with 
psychological scars.”). 
 176.  Id. 
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the country, opponents of legal status for these children argue that the 
United States has reached its capacity for new immigrants and simply cannot 
serve all those in need.177 

4. A TPS Designation for Central American Kids Would be Too Expensive 

A common consideration in any situation involving the state’s care of 
minor children is cost.178 Providing thousands of children with a TPS 
designation, which would include finding each child a home in the least 
restrictive environment and providing each with a free public education,179 is 
expensive.180 With such a complicated project before them, those tasked with 
allocating scarce government resources to thousands of important policy 
goals are justified in their concern over how the United States can afford to 
feed, house, and educate 80,000 migrant children.181 

In July of 2014, the Obama Administration asked for $3.7 billion in 
emergency spending to address the child migrant crisis,182 and the White 

 

 177.  Alan Greenblatt, Rubio: U.S. Cannot Admit All Children Seeking Asylum, NPR 
(July 22, 2014), http://www.npr.org/blogs/thetwo-way/2014/07/22/333767950/rubio-u-s-
cannot-admit-all-children-seeking-asylum (quoting Senator Marco Rubio stating that 
the United States is “deeply compassionate . . . . The problem is, [immigration] has to be 
through a process . . . [t]his nation—no nation—is capable of sustaining or absorbing 
mass migrations.”). 
 178.  See, e.g., LINDA D. ELROD, CHILD CUSTODY PRACTICE AND PROCEDURE § 
12:19, WESTLAW (database updated June 2015) (examining the costs associated with 
court appointed guardians ad litem for minors); Jeremy Pomeroy, Note, Reason, 
Religion, and Avoidable Consequences: When Faith and the Duty to Mitigate Collide, 67 
N.Y.U. L. REV. 1111, 1139–40 (1992) (discussing how the state must balance the costs 
associated with “allowing a competent adult to refuse treatment [for a minor child that 
risks] burdening the state with orphaned children” with the free exercise of religion). 
 179.  Plyler v. Doe, 457 U.S. 202, 230 (1982) (“If the State is to deny a discrete group 
of innocent children the free public education that it offers to other children residing 
within its borders, that denial must be justified by a showing that it furthers some 
substantial state interest.”). This ruling cemented the rights of undocumented immigrant 
children to a free public education in the United States, regardless of their immigration 
status. Id.  
 180.  Id. at 252 (Burger, C.J., dissenting).  
 181.  See generally OFFICE OF MGMT. & BUDGET, BUDGET OF U.S. GOVERNMENT: 
FISCAL YEAR 2015, http://www.whitehouse.gov/sites/default/files/omb/budget/fy2015/ 
assets/tables.pdf (last visited Dec. 1, 2015). 
 182.  Letter from Barack Obama, President of the United States, to John Boehner, 
Speaker of the House 1 (July 8, 2014), https://www.whitehouse.gov/sites/default 
/files/omb/assets/budget_amendments/uac_supp_package_signed_final_7-7-14.pdf. This 
also included a request for “$1.8 billion [to HHS] for additional capacity to care for 



  

2016] Compromise in Addressing the Child Migrant Crisis 219 

 

House estimated that the total cost of caring for child migrants from Central 
America could reach $2.28 billion in 2015.183 The President’s budget proposal 
for fiscal year 2016 includes a request for $691.9 million in base funding, with 
an extra $162 million in emergency funding available to enable the 
appropriate agencies to respond to additional UAC that might cross the 
border.184 This is a significant amount of money—money not easily found 
with so many competing interests and a projected federal budget deficit of 
$486 billion for fiscal year 2015.185 Further, state legislatures are being forced 
to find funding for state-sponsored refugee programs, which often provide 
“social services, targeted assistance and preventative health” to local 
populations, as many of the funds typically earmarked for those state 
programs have been shifted to compensate for a shortfall of $94 million for 
ORR’s Unaccompanied Children’s Services program.186 

D. A Proposed Solution 

The solution to issues of immigration, border security, and their related 
costs cannot be distilled down to a simple choice between deportation and 
amnesty; the application of a single set of principles cannot address the day-
to-day welfare of the nearly 80,000 UAC currently in the United States’ 
care.187 However, proponents of both sides of the debate may be able to find 

 

unaccompanied children including through more stable, cost-effective arrangements, 
while maintaining services for refugees; and the necessary medical response to the arrival 
of these children.” Letter from Brian Deese, Acting Director of the U.S. Office of Mgmt. 
and Budget, to Barack Obama, President of the United States 3 (July 8, 2014), 
https://www.whitehouse.gov/sites/default/files/omb/assets/budget_amendments/uac_sup
p_package_signed_final_7-7-14.pdf. 
 183.  Child Migrants to the United States: Federal Funding, NAT’L CONFERENCE OF 
STATE LEGIS. (Oct. 28, 2014), http://www.ncsl.org/research/immigration/child-migrants-
to-the-united-states.aspx (outlining appropriations for the Unaccompanied Alien 
Children ORR program at $2.28 billion and $77 million in appropriations to DHS). 
 184.  Fact Sheet: Department of Homeland Security Fiscal Year 2016 Budget, DEP’T 
OF HOMELAND SEC. (Feb. 2, 2015), http://www.dhs.gov/news/2015/02/02/fact-sheet-dhs-
fy-2016-budget. 
 185.  Updated Budget Projections: 2015 to 2025, CONG. BUDGET OFFICE (Mar. 9, 
2015), https://www.cbo.gov/publication/49973. 
 186.  Children Migrants to the United States, supra note 183; see also Children 
Entering the United States Unaccompanied, U.S. DEP’T OF HEALTH AND HUMAN SERVS. 
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a workable solution under the Temporary Protected Status program.188 

Unlike other methods of achieving legal status in the United States, 
application for a TPS designation is not open-ended,189 as some critics have 
suggested.190 Applicants must apply within the designated registration period 
and must leave after the designated protection period has expired.191 Those 
attempting to enter the country after the registration period begins would be 
afforded no special protected status in the United States, and would be 
relegated to standard immigration procedures, policies, and deportation 
hearings.192 A designation of TPS for these children would help the United 
States process the approximately 80,000 UAC already in the country by 
relying on the established procedures and framework for the TPS program, 
and would leave problems of future migrations to foreign policymakers, 
legislatures, and home-country interventions.193 

Additionally, the cut-off dates for TPS would limit the scope of the 
designation, freeing up resources for youth expected to arrive in 2015 and 
giving the current efforts of the Executive Branch—including the public 
education campaigns designed to discourage Central American parents from 
sending their children north194—a chance to lessen the flow.195 As discussed, 
TPS designations do not provide derivative status for children and family 
members of individuals with a TPS designation—they protect the applicant 
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alone.196 TPS does not lead to citizenship or legal permanent residency, but 
does allow a designee to apply for legal status under other available legal 
theories.197 TPS gives the designee protection from harms in the home 
country, along with flexibility and time to review other options for legal 
status in the United States, while preventing the “snowball” effect that 
would be created by extending residency to all of a designee’s family 
members.198 These features of the program limit the scope of a TPS 
designation—allowing it to serve its humanitarian purpose without creating 
an amnesty program for UAC.199 

Further, while it is a misdemeanor for anyone to enter the United 
States without the appropriate documentation,200 and while some UAC have 
attempted to enter the country undetected, many of these children do not fit 
the avoidance and misrepresentation aspect of the crime, having directly 
approached Border Patrol Agents and not revealed an intent to deceive or 
to enter the country in an “improper” manner.201 Seeking help from Border 
Patrol officials can hardly be considered “eluding examination” or entering 
the country by a “willfully false or misleading representation.”202 

Granting TPS to these Central American children would require a 
substantial financial investment by the United States.203 It is difficult to 
estimate how much the government would spend to feed, house, and educate 
migrant children during the typical 6 to 18 month designation period, though 
several figures have been addressed above.204 But one thing is certain: these 
children are here to stay for quite some time, whether or not the government 
has made plans to care for them.205 They have arrived at this nation’s 
doorstep and will not be immediately deported given the well-established 
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human trafficking regulations.206 While the TPS designation period may 
seem lengthy, even an 18-month TPS designation does not exceed the 587 
days that immigration judges estimate it will take to adjudicate current 
asylum claims by UAC.207 

A grant of TPS is practical because it would allow the government to 
disperse these children to relatives or foster parents throughout the 
country.208 This would spread the burden among several states, and allow 
non-profits and immigration professionals the opportunity to sort through 
cases and determine which children have valid claims to legal status in the 
United States under alternate legal theories.209 

Further, since Citizenship and Immigration Services (CIS), the 
administrator of the TPS program, is largely funded by application and 
petition fees,210 standard fees paid into the program could offset some of the 
cost of a TPS designation for Central American youth.211 Those families with 
the ability to pay could do so, while those unable to pay could request a fee 
waiver according to established protocol.212 A grant of TPS would also allow 
those children who are old enough to work to seek employment—offsetting 
the burden on taxpayers, and allowing teenage UAC to help support 
themselves and participate as taxpayers in the local economy.213 

Granting TPS would not greatly extend the children’s stay,214 but would 
allow states, courts, and other service providers some breathing room by 
removing thousands of cases from an inundated immigration docket.215 The 
United States is already paying for the care and protection of these children, 
so it is in the best interest of the children—and Americans—to seek the best 
possible return on its investment. 

In spite of the complications that come along with a designation of TPS 
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for these children, there is one weighty consideration remaining—which has 
been largely unaddressed in the arguments of those critical of a TPS 
designation216—the human rights issue. While it may be true that some of 
these children have committed misdemeanor offenses by entering the 
country improperly,217 this minor and desperate infraction (if it is an 
infraction) should not take away from consideration of the surrounding 
circumstances and the minor status of these individuals.218 The United States 
cannot turn a cold shoulder while tens of thousands of impoverished, 
orphaned, traumatized, and desperate children cross its borders in need of 
assistance.219 It is ethically and morally wrong to do so; the United States 
should strive to join the company of nations which have graciously accepted 
an influx of refugees into their countries.220 As a world power, the United 
States should hold itself to high standards by treating the children of its 
neighbors to the south with dignity and compassion.221 

VI. CONCLUSION 

Until Congress can muster the political will to write comprehensive 
immigration reform, TPS is a viable option for providing care to the 
approximately 72,000 children who crossed the Mexican border in 2014, and 
the many thousands more who are likely to cross in 2015.222 TPS would 
provide a mechanism to arrange for safe homes, food, work permits, and 
educational opportunities while these children are awaiting eventual return 
to their home countries.223 TPS designation does not lead to citizenship,224 
and does not allow children to bring their relatives into the United States,225 
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but would provide relief to an immigration court system that is struggling to 
manage its workload226 and likely not cost much more than the government 
can expect to pay if the crisis remains in its current abysmal state.227 As 
beneficiaries of TPS, migrant youth can learn and grow, returning to their 
countries with greater knowledge and an expanded worldview.228 In spite of 
the current political climate, and the general unwillingness of politicians to 
negotiate, a compromise on issues involving vulnerable children is not yet 
out of reach for U.S. policymakers. To paraphrase Professor Jacqueline 
Bhabha, the United States can (and should) do better.229 
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