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   REFLECTIONS OF A PARTICIPANT ON 
AMERICAN DEMOCRACY AND THE 

CONSTITUTION 

Former Governor Thomas J. Vilsack* 

Good morning to everyone.  I want to thank Drake University and 
the Belin Law Firm for this opportunity.  I hope you all listened very 
closely to Dean Walker’s comments, because he made a distinction 
between the panelists and me.  He referred to the panelists as scholars, and 
me as a governor, which was absolutely correct. 

When I was asked to give the keynote address for the Symposium, I 
panicked because I was not quite sure what I was supposed to do. I asked 
the Dean for instructions, and he said to talk about my experiences as a 
public official and where the Constitution may have impacted those 
experiences. 

That began a process of thinking back through my public service, 
beginning with my activities as mayor of my hometown, Mount Pleasant.  I 
became mayor under very unusual circumstances when the mayor of our 
town was shot and killed during a council meeting, and his father asked if I 
would consider running for mayor to fill out his son’s legacy.  I was excited 
about the prospect and ran for mayor fully expecting not to win.  Our 
community was a fairly Republican community and I was a well-known 
Democrat, and while it was a nonpartisan race, I just assumed the people 
would vote for the party and not the person.  But in fact, I won, and on the 
night of the election I had my first major interview as an elected official. 

The reporter asked if I was prepared and ready for this job, and I 
reported that I had no prior experience with city government. I did not 
know the city council members all that well.  I would study the budget.  I 
would study the issues, and by January, I would be prepared to assume the 
responsibilities of mayor. 
 

 * Visiting Professor of Law, Drake Law School; Governor of the State of 
Iowa (1998–2006); A.B., Hamilton College, 1972; J.D., Albany Law School, Union 
University, 1975. 
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He had a strange look on his face and said, “January? You’re a mayor 
tomorrow.”  I then had the strange look on my face.  I said, “What do you 
mean?”  He said, “You are mayor tomorrow under the constitution and 
statutory law of Iowa.  You fill out the unexpired term of the deceased 
mayor.” 

I began to look at succession differently as a result of that experience, 
and what I found was an interesting history of presidential succession. 

In 1792, the government figured out that it was necessary to have 
someone other than the Vice President to succeed if something were to 
happen to both the President and Vice President.  In 1792, it was 
established that the President Pro Tempore of the United States Senate 
and the Speaker of the House, in that order, would in fact be the successors 
if something happened to both the President and the Vice President.  That 
basically was the law for almost 100 years.  The only glitch occurred when 
President William Henry Harrison died.  Vice President John Tyler took 
over responsibilities, and he was, by some, looked upon as an “Acting 
President.”  He refused to acknowledge and respond to the term “Acting 
President.”  In fact, when letters were sent to him as “Acting President 
Tyler,” he refused to open them.1  He believed he was, under the 
Constitution, the President.   

In 1881, when President James A. Garfield died, Congress was not in 
session, and therefore, there was no new Speaker of the House, and no new 
President Pro Tempore, which exposed some weaknesses of the 
Constitution in terms of presidential succession.  In 1885, Vice President 
Thomas Hendricks died, creating a vacancy in the line of succession.  In 
1886, President Grover Cleveland decided that there needed to be a more 
extensive line of succession.  The new scheme excluded members of 
Congress and instead provided for cabinet succession in the order that the 
departments were created.2  Thus, the Secretary of State became the first in 
line, followed by the Secretary of War, Secretary of Defense, and down the 
line.  That remained the process until 1947, when President Truman 
suggested that it was inappropriate to have unelected officials in 
succession.  In 1947, the Presidential Succession Act established the 
Speaker of the House as the first in line after the Vice President, then the 
President Pro Tempore, and then cabinet members by order of their 

 

 1. “TO THE BEST OF MY ABILITY”:  THE AMERICAN PRESIDENTS 80 (James M. 
McPherson ed., 2004).   
 2. Act of Jan. 19, 1886, ch. 4, § 1, 24 Stat. 1, repealed by The Presidential 
Succession Act, 62 Stat. 677.   
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department being created.3 

Interestingly, today there are two cabinet members who are not 
qualified to be President under our Constitution.  The Secretary of Labor 
and the Secretary of Commerce were not born in the United States.  
Therefore, under the succession process, they would not be qualified to be 
President if something dramatic happened in our country.4 

There are some quirks about the succession process.  For instance, 
think about this:  if the President-elect becomes disabled, and the Vice 
President takes over and something happens to the Vice President, you 
have a situation in which the Speaker of the House would have to resign 
his or her position in order to become acting president and then would no 
longer be part of the House of Representatives.  There is a glitch in the 
Constitution in terms of succession, and what we are doing here today is 
essentially putting the Constitution on trial.  To the extent that these 
scholars will discuss the Constitution, I am the only fact witness in this 
whole case. 

Succession is a very interesting topic, and I would suggest that you 
might want to spend some time taking a look at it.  I will tell you that there 
are certain paradoxes, not the least of which is the notion that you have to 
resign your position because the Constitution provides that you cannot be 
in the legislature and in the executive department at the same time.  There 
is also the issue of who determines the disability.  Under the Twenty-Fifth 
Amendment, it is the legislators who determine the disability if there is a 
dispute between the President and Vice President.  But what happens if 
there is no Vice President, as was the case following Spiro Agnew’s 
resignation?  You have a conflict of interest in which it may be in the best 
interest of the Speaker of the House to find a disability on the part of the 
President.  This problematic scenario obviously has to be addressed. 

There are serious questions concerning presidential succession that 
have become more serious in this day and age of terrorism, in which we 
indeed see the possibility of continuity of government being disrupted 
dramatically by a situation in which the capital is attacked, as was the case 
on 9/11. 

My political career took a turn after I became mayor.  I was a state 
senator for six years, and the reason I became a state senator was because 

 

 3. The Presidential Succession Act, 3 U.S.C. § 19 (2000). 
 4. Id. § 19(e) (stating that the potential successor must be eligible for the 
office under the Constitution). 
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of apportionment and reapportionment.  The greatest thing in politics is 
when reapportionment creates an open legislative district which in turn 
creates the opportunity for individuals who may feel that it is difficult to 
beat an incumbent. 

Now reapportionment has become quite controversial because of 
Texas.  A member of the Texas congressional delegation some time ago 
decided to rearrange the congressional districts in Texas not necessarily 
consistent with the plan in place that reapportioned the districts every ten 
years.  Of course, there has been a Supreme Court case essentially 
acknowledging that state legislatures have the capacity and the power to 
rearrange legislative districts as they see fit.5  I would suggest, for those of 
you who want to study this issue, that Iowa probably has the best 
apportionment system in the country, and one that I think we ought to 
think about adopting throughout the United States.   

Our legislative districts are not selected by a political process; rather, 
a computer is essentially fed information from the census bureau.  The 
purpose is to create the most competitive districts possible, and the result is 
a map—in fact, three maps—generated by a computer.  Our legislature is 
given the opportunity to vote up or down on the first map—no 
amendments.  The governor is given the capacity, if the legislature passes 
the map, to essentially accept or veto the legislature’s decision.  The second 
map is also presented for an up or down vote, and the governor again has 
the capacity to veto.  On the third map, if it gets to that point, the 
legislature is entitled to amend.  The governor still preserves the ability to 
accept or reject.  If none of the maps is accepted, the Supreme Court of 
Iowa has the opportunity to create legislative districts.  The result of this 
process has been fairly competitive congressional districts and a very 
competitive legislative process; for an extended period of time, while I was 
governor, we had a very bipartisan composition of the legislature.  There 
was a situation in which we had 26–24 in the senate.  In my last two years as 
governor, we were 25–25 in the senate, so the districts were quite 
competitive. 

Reapportionment gave me the opportunity to run for the state 
legislature, which in turn gave me the chance to become governor.  When 
you are a governor, the constitution can either be your friend, or it can be 
quite problematic.  In 2002, we were in the process of a legislative session, 
and the Supreme Court of Iowa decided that we were not going to be able 
 

 5. Chapman v. Meier, 420 U.S. 1, 27 (1975) (“[R]eapportionment is 
primarily the duty and responsibility of the State through its legislature or other body, 
rather than of a federal court.”). 
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to collect all the tax money on which we had depended.6  The racing and 
gaming commission in Polk County, which operates Prairie Meadows 
racetrack, argued that the differential tax structure the state legislature had 
established, in which land-based casinos were taxed at a much higher rate 
than riverboats, was unconstitutional and improper.  We had built our 
budget on the projections of the current system.  Our state supreme court 
made the decision that indeed this was not fair.  It was inappropriate under 
both the federal and state equal protection clauses.7  The case was appealed 
to the United States Supreme Court, which held that under the federal 
Equal Protection Clause there was no violation and that deference is given 
to the states and state legislatures.8  The case was remanded back to the 
state supreme court, which held that the differential did not violate the 
Iowa Constitution,9 and in essence stated, “This is our constitution.  We get 
to decide the state constitutional issues.”  In that decision, the court raised 
an interesting point about equal protection, finding that there are two ways 
to analyze the state equal protection clause.10  There is an independent 
analysis and there is an independent application.11   

Now, for those law students who are looking for an opportunity to 
make your name, if you in fact have an opportunity and you are confronted 
with an equal protection issue, you may be the first to essentially create at 
the trial court level a record that would allow our supreme court here in 
Iowa to adopt the independent application process, which in turn would 
allow the court to create a whole different structure of equal protection.  
The court raised that issue in the case, but suggested it had not been 
properly raised at the trial level, and therefore, they were not going to 
decide.12  It is fairly clear, however, that Iowa’s supreme court is prepared 
to create a whole different structure of equal protection under the state 
constitution which may not necessarily be the same as under the federal 
Constitution. 

When supreme courts make decisions about budgets, it really makes a 
fundamental difference.  Because the court took resources away from us, it 
required the legislature to establish a new taxing system, which obviously 

 

 6. Fitzgerald v. Racing Ass’n of Cent. Iowa, 648 N.W.2d 555, 562 (Iowa 
2002). 
 7. Id. 
 8. Fitzgerald v. Racing Ass’n of Cent. Iowa, 539 U.S. 103, 108–10 (2003). 
 9. Racing Ass’n of Cent. Iowa v. Fitzgerald, 675 N.W.2d 1 (Iowa 2004). 
 10. Id. at 5. 
 11. Id. at 5–6. 
 12. Id. at 6. 
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resulted in less money coming into the state, which in turn required us to 
amend budgets.  Thus, the constitution can be your friend or your foe. 

There were also circumstances in which the constitution came into 
play in terms of executive power when I attempted to establish, by an 
executive decree, the rights of ex-felons to be able to continue to 
participate in the democratic process by having their rights automatically 
restored.13  The State of Iowa was only one of five states that did not 
automatically restore voting rights to those felons who had served their 
time and paid their dues.  We established by executive order the capacity 
for ex-felons to do that, and that was challenged by several legislators.14  
The trial court determined that I indeed had that right under the 
commutation process that was established in the constitution.15 

There are many opportunities as a participant in this democracy in 
which your job is impacted and affected by the Constitution, all of which 
suggests that this topic is particularly timely because the Constitution, 
while it was established many years ago, still has a substantial impact on 
our society.  The question of the Symposium is whether the Constitution 
and the system that we have fits the world in which we live in today.  And I 
can tell you that as a governor you are always looking for opportunities to 
use your power wisely, but there is always the Constitution acting as a 
check and a framework on that power, as there should be. 

 

 

 

 13. Exec. Order No. 42 (July 4, 2005), available at 
http://publications.iowa.gov/archive/00003762/01/EO_42.pdf.   
 14. Iowa Legislative Council, 2005 Interim Committee Briefing, 
http://www.legis.state.ia.us/Current/Interim/brf/lco.htm (last visited Aug. 1, 2007).   
 15. State v. Vilsack, No. EQCV016165 (Iowa Dist. Ct. Oct. 27, 2005), available at 
http://www.brennancenter.org/dynamic/subpages/download_file_9667.pdf.   


