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AFTERWORD 

Sanford Levinson 

I am, of course, grateful for the time, energy, and acuity of all of the 
contributors to this Symposium.  I do not have enough time—and readers 
perhaps would lack the patience—for a full response to all of the 
thoughtful comments.  But I want to at least acknowledge them by 
addressing one of the points that each of them makes.  I shall take the 
comments in alphabetical order. 

HEATHER GERKEN AND “INFORMAL AMENDMENT” 

I agree with Professor Gerken on both of her central points:  First, 
one cannot possibly understand the actual development of American 
constitutionalism without acknowledging the reality of “informal” 
amendment well outside the limits suggested by Article V.  Secondly, it is 
possible that there are gains to such an informal process that might be lost 
if, because we changed Article V to make it easier to engage in formal 
amendment of the Constitution, we lost the capacity for informal 
amendment.  That said, I believe that she fails to adequately weigh the 
immense costs we pay for those “hard-wired” parts of the Constitution that 
have proved impervious to informal amendment.  Perhaps the greatest 
difference between me and my critics, including friendly ones like 
Professor Gerken, is in our perception of the costs of the present 
Constitution.  Rightly or wrongly, I have persuaded myself—and I hope to 
persuade you—that the Constitution is increasingly becoming a clear and 
present danger to our hopes for a bright future, that relying on the present 
Constitution is similar to driving a car with very bad brakes and slick tires.  
Or, to draw on an analogy offered in the main text, I fear that we are like 
battered spouses who prefer to accentuate the positive—“he is a good 
husband when he is not drinking or stressed out”—rather than the harsh 
negatives attached to spousal abuse. 

DONALD HOROWITZ ON FEDERALISM 

In fact, I had relatively little to say in my book about federalism.  In 
large part, this reflects my view that the current Constitution, especially as 
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interpreted since the New Deal, and even after the so-called “federalist 
revolution” of the contemporary Supreme Court, fails to protect federalism 
in any very serious way, at least if by federalism one means the recognition 
of genuine autonomy interests, protected against national invasion, of sub-
national units.1  Perhaps such protection was offered by the original 
Constitution, which mandated election of senators by state legislatures; 
this, of course, was repealed by the Seventeenth Amendment.  There is no 
reason to believe that senators are unusually committed to state autonomy 
instead of using the resources of the national government to achieve their 
political agendas (which may, on occasion, require opportunistic embrace 
of state autonomy).  As Professor Prakash in effect notes, the Senate 
operates not so much to defend what then Justice Rehnquist described as 
the interests of “States Qua States,”2 but rather as an affirmative action 
program for the residents of small, often rural, states.  That has precious 
little to do with federalism per se. 

 I have no doubt that among the central issues at a future 
constitutional convention, should it ever take place, would certainly be the 
extent to which we wish to offer any strong protections for either the 
diversity or the political self-determination attached to federalism.  Given 
that one lesson of the past century is that the present Constitution offers 
little, if any, such protection, then we would certainly want to discuss what 
might work the next time.  Should we emulate Germany, which sends to its 
“second house,” the Bundesrat, state government officials?  Should some 
members of the Supreme Court be appointed by state officials?  And so on.  
But my major point is that the current Constitution, for better or worse, 
offers little hard-wired protection for federalism, which is why I spent so 
little time on the issue. 

SAI PRAKASH AND “MORE DEMOCRACY” 

 Professor Prakash chides me for barely discussing the 
“countermajoritarian” (and thus undemocratic) practice of judicial review.  
Perhaps I should have devoted more pages to it than I did.  One reason for 
my reticence is that I am simply not sure how important the practice 
actually is in our politics (as distinguished from the emphasis placed on it 
by law professors).  But that is not an adequate response.  I suppose, at the 
end of the day, that I am unwilling to jettison judicial review in its entirety. 
 

 1. For further elaboration, see Lynn Baker & Sanford Levinson, Twenty-
Year Legacy of South Dakota v. Dole, 52 S.D. L. REV. 468 (2007) (reflections on South 
Dakota v. Dole, 483 U.S. 203 (1987)).   
 2. Nat’l League of Cities v. Ussery, 426 U.S. 833, 847 (1976).   
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 I am writing these remarks just after returning from a visit to New 
Zealand, where I taught an intensive course on constitutional design.  One 
of the most interesting features of New Zealand’s political system is that it 
is perhaps the world’s purest remaining example of the classic Westminster 
system of parliamentary supremacy and, therefore, judicial review does not 
exist.  It appears to be a fine country in almost every respect, and it 
therefore vindicates the proposition that one does not absolutely need 
judicial review in order to preserve a regime of acceptable liberty.  But 
what works for a country of four million people might not work quite so 
well for a far larger, and pluralistic, country of 300 million.  Moreover, as 
Professor Prakash should certainly appreciate, judicial review may be most 
necessary in order to preserve the federal balance, given the propensity of  
both national and state governments to attempt to renege on whatever 
deals were ostensibly made at the beginning.3  Whether it operates in fact 
to preserve an acceptable balance is, of course, an extremely debatable 
proposition, as suggested in my comment on Professor Horowitz’s 
response.   

 Perhaps it also appropriate to add at this point that I am scarcely the 
full-blown majoritarian that Professor Prakash seems to suggest.  That is, I 
believe that any defensible theory of democracy must include more than 
the simple ability of a given temporal majority to have its way.  Even more 
to the point, I believe that we are far too large of a country to operate 
under the New Zealand model of a one-house, all-powerful legislature.  
The fact I am hostile to the present distribution of power in the Senate 
does not make me hostile to the idea that we are well served by a two-
house national legislature, especially if we were to rein in, as I advocate, 
the policy-based presidential veto.   

ILYA SOMIN AND NEAL DEVINS ON THE POSSIBILITY OF GENUINE MASS 
DEMOCRACY   

There is much to agree with in the skeptical questions raised by 
Professors Somin and Devins about either the actual likelihood or the 
desirability of genuine decisionmaking by “We the People” en masse.  
Their critique of what they correctly view as my more optimistic hopes 
about mass politics captures what  may well be the most important question 

 

 3. See, e.g., Jenna Bednar, William N. Eskridge Jr., & John Ferejohn, A 
Political Theory of Federalism, in CONSTITUTIONAL CULTURE AND DEMOCRATIC 
RULE 223, 231–33 (John Ferejohn, Jack N. Rakove, Jonathan Riley eds., 2001) 
(explaining the importance of  a judicial “umpire” with regard to clashes between 
national and state governments).   
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to be raised about American (and world politics) in the twenty-first 
century.  That is the degree to which we continue to believe in the 
possibility of genuinely democratic self-determination, a declared aim of 
American foreign policy at least since the administration of Woodrow 
Wilson and certainly brought to center stage, at least rhetorically, by the 
administration of George W. Bush.   

 There are many good reasons to be skeptical about some of the more 
naïve versions of what might be termed “the democratic project.”  But if, at 
the end of the day, one agrees with Somin and Devins (and others who 
have taken me to task for my naïve evocation of democracy), then I believe 
that we must come to terms with the fact that the United States is, at best, 
speaking in a highly coded language when it purports to support democracy 
around the world.  And the problem is not simply that we are misleading 
others when we pronounce ourselves in favor of democracy, just as 
important, we are deluding ourselves and forestalling a much-needed 
debate about the kind of political system we want (or need) to have.   

 

GOVERNOR TOM VILSACK AND THE IMPORTANCE OF SOUND 
SUCCESSION POLICIES 

Needless to say, I agree with Governor Vilsack that we should think 
far more systematically than we have about the wisest succession policies 
for both executives and legislators.  Since delivering my remarks at Drake, 
I have thought evermore about this problem with regard to the presidency 
in particular, and I have concluded that there is really no good defense of 
having an entrenched Vice President—that is, someone with the same 
tenure in office as the President.  There is no reason why the Vice 
President should not be dismissible either by the President or by, say, two-
thirds of Congress, should the Vice President no longer have the 
confidence of the relevant official(s).4  Because of presidential and vice-
presidential deaths, forty-five years prior to 1974 were spent without 
having a Vice President. 5  To my knowledge, no one has ever suggested 
that the country was appreciably worse because of this lack or, 
concomitantly, that we were better off to have the vice presidency occupied 
in the twentieth century by such luminaries as Thomas Marshall, John 
Nance Garner, Alben Barkley, Spiro Agnew, or Dan Quayle (not to 
mention the undoubtedly most important and polarizing vice president at 

 

 4. I have elaborated this argument in Sanford Levinson, No Vice, BOSTON 
GLOBE, July 1, 2007, at 1D.   
 5. Id.     
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least since John C. Calhoun, Dick Cheney, although Calhoun had the grace 
to resign).   

 Obviously, there is much more that could be said.  For me, the most 
important thing is that the conversation so splendidly manifested at Drake 
continue.  In no sense do I believe that I have said the last word on the 
issues that I have raised.  Rather, I see them only as the first words in our 
long overdue national conversation. 


