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 1. The term homosexual and its variations will be used in this paper to refer 
generally to those who prefer members of the same gender, bisexuals, transgendered, 
transsexual, or intersexed individuals.  The use of this term was chosen for purposes of 
brevity and simplicity, with the understanding that there are other preferred terms and 
that “how someone expresses himself or herself is much more complex.”  CHUCK 
STEWART, HOMOSEXUALITY AND THE LAW:  A DICTIONARY 150, 262 (2001). 
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I.  INTRODUCTION 

A.  The Leaning Tower 

The Hasbro Corporation markets a game called Jenga.2  The purpose 
of the game is to “[r]emove the blocks . . . [s]tack the layers . . . [a]nd hope 
the tower doesn’t topple on your turn.”3  Each player takes turns removing 
a piece from the base and placing it on the top until the tower of blocks 
topples, no longer able to balance on its weakened foundation.  When the 
United States Supreme Court handed down its decision in Lawrence v. 
Texas4 on June 26, 2003, the arguments that traditionally have served as the 
foundation for claiming a legitimate state interest in restricting the rights of 
homosexuals5 became like the game Jenga.   The foundation has not yet 
toppled, the game is not over, but what was once a solid foundation has 
been significantly weakened because one of its key pieces has been 
removed. 

With the decision in Lawrence,6 the Supreme Court explicitly 
overruled its previous decision in Bowers v. Hardwick.7  More specifically, 
the Court found that “[t]he rationale of Bowers does not withstand careful 
analysis.”8  The Court went on to use even stronger language, stating that 
“Bowers was not correct when it was decided, and it is not correct today.  It 
ought not to remain binding precedent.  Bowers v. Hardwick should be and 

 

 2. HASBRO, JENGA, http://www.hasbro.com/jenga (last visited June 15, 
2005). 
 3. Id. (omissions in original). 
 4. Lawrence v. Texas, 539 U.S. 558 (2003). 
 5. See, e.g., Bowers v. Hardwick, 478 U.S. 186, 192-94, 196 (1986) (holding 
that morality consistently serves as the basis of laws and referencing the “ancient 
roots” of proscriptions against sodomy in refusing to extend to homosexuals the 
fundamental right to engage in consensual sex). 
 6. Lawrence v. Texas, 539 U.S. at 578 (explicitly overruling the holding of 
Bowers v. Hardwick, namely, that its conclusion that the Constitution does not create a 
fundamental right for homosexuals to engage in sodomy and that a Georgia sodomy 
statute is constitutionally valid). 
 7. Bowers v. Hardwick, 478 U.S. 186. 
 8. Lawrence v. Texas, 539 U.S. at 577. 
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now is overruled.”9  The language used by the Court leaves no doubt as to 
its intention to overrule both the holding in Bowers and the reasoning that 
supported the majority’s holding.  By rejecting Justice White’s reliance on 
traditional notions of morality as constituting a legitimate state interest,10 
the Court has severely shaken the legal foundation used by those who 
oppose recognizing the legal rights of homosexuals as a class; the Court has 
effectively removed a key piece of their argument.11  As in the game of 
Jenga, once a key piece of the foundation has been removed, the remaining 
structure is much less stable, and if other key pieces continue to be 
removed, it will topple altogether, ending the game.  While the argument 
against recognizing the rights of homosexuals has clearly been weakened 
by the removal of traditional morality as a legitimate state interest 
justifying the states’ regulation of homosexuals as a class, the full impact of 
the Court’s rejection of this argument is anything but clear.  Are traditional 
ideas of morality regarding homosexuality no longer a legitimate state 
interest only in relation to sodomy laws?  Or may the “traditional moral 
prohibition argument”12 no longer be used as a valid argument to support 
laws that affect homosexuals in other areas of the law as well?  For 
example, under the new foundation, could a state court still deny a 
homosexual parent custody of a child from a previous marriage solely on 
the ground that he was involved in a homosexual relationship?13  Will the 
courts still afford deference to the Boy Scouts’ assertion that homosexual 
conduct is inconsistent with the values embodied in the Scout Oath and 
Law and that requiring them to include homosexuals will interfere with 
their freedom of association?14 

 

 9. Id. at 578. 
 10. See Bowers v. Hardwick, 478 U.S. at 192 (White, J.) (relying on the 
“ancient roots” of proscriptions against homosexual conduct to deny homosexuals the 
fundamental right to engage in consensual sodomy). 
 11. See id. 
 12. The term “traditional moral prohibition argument” is used as a term of art 
to describe arguments like those set forth by Justice White in Bowers to support 
finding a legitimate state interest based on the “ancient roots” of the moral prohibition 
against homosexuality.  It is interchangeable with the term “traditional morality 
argument.” 
 13. See Lofton v. Sec’y of the Dep’t of Children & Family Servs., 358 F.3d 
804, 806-07, 827 (11th Cir. 2004) (holding that a Florida statute prohibiting 
homosexuals from adopting children did not violate their equal protection rights); Roe 
v. Roe, 324 S.E.2d 691, 694 (Va. 1985) (holding that a father who exposed his daughter 
to his homosexual relationship was unfit for physical custody). 
 14. See Boy Scouts of Am. v. Dale, 530 U.S. 640, 647-56 (2000) (upholding on 
freedom of association grounds the right of the Boy Scouts of America (BSA) to forbid 
homosexuals membership in the organization).  Compare Boy Scouts of Am. v. D.C. 
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These are questions to which there are no clear answers, only 
educated guesses, in part because the law, religion, and morality are not 
static concepts.  What was once viewed as reprehensible can become, with 
time, socially accepted, if not approved.15  Already there has been 
movement within at least one mainstream Protestant church in America to 
substantially review its traditional stance on the morality of homosexuality, 
as evidenced in July of 2003 when the General Convention for the 
Episcopal Church in the United States confirmed V. Gene Robinson’s 
election as Bishop of New Hampshire.16  As some Christian churches begin 
to undermine the foundations of the traditional morality argument from 
within, and the judicial branch undermines it from without, the future 
viability of the legitimate state interest argument becomes ever more 
uncertain.  The argument for the existence of a legitimate state interest 
could become even more untenable, thus making it a mere matter of time 
until the game is over and the argument is completely invalid.  With this 
game, however, there is a lot more at stake than just a friendly round of 
Jenga.  As Romer v. Evans17 aptly illustrates, the implications of attempted 
changes in the law with regard to homosexuality are far-reaching.18  If the 

 

Comm’n on Human Rights, 809 A.2d 1192, 1200-03 (D.C. 2002) (holding that BSA’s 
First Amendment right of expressive association would be violated if the District’s 
human rights statute, which barred BSA from excluding adult leaders based on their 
sexual orientation, was applied), with Boy Scouts of Am. v. Wyman, 335 F.3d 80, 88-98 
(2d Cir. 2003) (holding that BSA’s First Amendment right of expressive association 
was not violated by Connecticut’s Gay Rights law, which prohibited discriminatory 
membership and employment policies based on sexual orientation). 
 15. See, e.g., Loving v. Virginia, 388 U.S. 1, 4-5, 12 (1967) (striking down 
Virginia’s miscegenation statutes, VA. CODE ANN. §§ 20-54, 20-57 to -59 (Michie 1960), 
which prohibited marriage between white and black persons).  Loving v. Virginia 
clearly illustrates that what was once considered socially to be morally reprehensible 
can today be considered by most people to be unremarkable conduct. 
 16. Michelle Gabriel, First Openly Gay Bishop, EPISCOPAL LIFE (New York), 
Sept. 2003, at 6.  I use the decision of the national convention to confirm V. Gene 
Robinson rather than his actual consecration as bishop of New Hampshire on 
November 2, 2003, because without the former, the latter would not have been 
possible, and because the confirmation process received greater attention in the 
national media and thus is known to a wider audience.  See What Others Are Saying 
About Us, EPISCOPAL LIFE (New York), Sept. 2003, at 31 (including excerpts from the 
Dallas Morning News, the London Times, the Minneapolis Star Tribune, and the Wall 
Street Journal). 
 17. Romer v. Evans, 517 U.S. 620 (1996). 
 18. Id. at 623-24 (invalidating an amendment to the Colorado Constitution 
prohibiting governmental action by any of the three branches of the Colorado 
government, or any agency, political subdivision, or municipality, designed to protect 
homosexuals from discrimination, including ordinances passed by the cities of Aspen, 
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argument of traditional morality is no longer available, those who oppose 
affording homosexuals full rights under the law will be forced to rely on 
alternative and new arguments; whether those alternative arguments prove 
to be as effective and forceful remains to be seen.  If they prove to be 
equally effective and forceful, or even more so, this raises the question of 
why these arguments were not relied on, or relied on more heavily, in the 
past. 

B.  The Scope of This Note 

Initially, this Note outlines the traditional Christian arguments that 
formed the modern prohibition against homosexual conduct.  In particular, 
this Note focuses on the traditional stances of the Roman Catholic Church 
and the Episcopal Church.  Given the doctrinal diversity among even the 
American branches of mainline Christianity, it would be impossible in a 
law review Note to discuss, even briefly, the entire development of the 
religious prohibition.19  The Roman Catholic Church and the Episcopal 
Church were chosen based on their common roots and because of their 
increasingly different stances today. 

Once the religious foundation of the morality argument has been 
outlined, this Note examines how this religious history has been used by 
the Justices of the United States Supreme Court as justification for 
restricting the rights of homosexuals on the basis that such restriction 
constitutes a legitimate state interest.20  In particular, this Note focuses on 
the United States Supreme Court opinions of Bowers v. Hardwick, Boy 
Scouts of America v. Dale,21 and Justice Scalia’s dissenting opinion in 
Romer v. Evans to illustrate how the Court has previously used this 
traditional moral prohibition as a legitimate state interest argument. 

Having laid out the foundation and how the legitimate state interest 
 

Boulder, and Denver, banning discrimination in “housing, employment, education, 
public accommodations, and health and welfare services”); see also Baker v. State, 744 
A.2d 864, 867-86 (Vt. 1999) (holding that same-sex couples could not be denied the 
benefits and protections provided to opposite-sex married couples under the Vermont 
Constitution’s Common Benefits Clause) (citing VT. CONST. ch. I, art. 7). 
 19. This Note outlines only a small capsule of a very complex theological and 
doctrinal issue, but this will have to suffice, as this Note is  primarily for a legal 
audience, not church historians or theologians. 
 20. Once again, due to the potentially cumbersome scope of this Note, the 
discussion is limited to the Supreme Court, given its visibility in both the world at large 
and the legal world and the binding nature of its precedent on lower courts, though the 
same analysis could be conducted utilizing state high court opinions. 
 21. Boy Scouts of Am. v. Dale, 530 U.S. 640 (2000). 
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argument has been formerly used, this Note next discusses how the 
environment in which this argument exists is changing.  The change is 
occurring both within the legal world, as evidenced by cases such as 
Lawrence v. Texas and the Massachusetts Supreme Judicial Court’s 
decision striking down a ban on gay marriages,22 and within society at large.  
The changes occurring in society at large are perhaps best illustrated by the 
reexamination by many Christian churches of their traditional stance on 
homosexuality.23  This Note focuses on the positions of the Roman Catholic 
Church and the Episcopal Church in order to compare and contrast how 
each have responded to this reexamination. 

This Note concludes with a brief discussion of what all these changes 
may mean—how they may or may not affect the future viability of the 
traditional morality argument.  Whether or not it remains a viable 
argument, the legal landscape is undoubtedly changing and these changes, 
from both within and without, will affect many areas of the practice of law. 

II.  THE FOUNDATION 

A.  The Traditional Stance of the Christian Church on Homosexuality 

Perhaps the strongest evidence of the Christian Church’s 
antihomosexuality stance is the fact that for so many years the Church did 
not have to defend its stance, and thus very little was written on the subject.  
Adherents to the Christian faith implicitly and absolutely accepted the 
immorality of homosexuality.24  It was not until the 1970s that the Roman 
 

 22. Goodridge v. Dep’t of Pub. Health, 798 N.E.2d 941, 948 (Mass. 2003). 
 23. See, e.g., supra note 16 and accompanying text (discussing the 
confirmation process of the first openly non-celibate gay bishop). 
 24. See John Shelby Spong & Peter John Lee, A Catechesis on 
Homosexuality, at http://newark.rutgers.edu/~lcrew/spong_lee.html (last visited June 
15, 2005) (“One hundred years ago there was no debate about homosexuality in the life 
of the Christian Church.”); see also MARION L. SOARDS, SCRIPTURE & 
HOMOSEXUALITY:  BIBLICAL AUTHORITY AND THE CHURCH TODAY 33-34 (1995) 
(discussing the analysis of various scholars into the “traditional attitude of the church 
toward homosexuality” and ultimately concluding that the leading scholarly work to 
the contrary, by John Boswell, had “not weathered the process of expert scrutiny” and 
that “[a] more accurate summary of the positions of scripture and church history 
towards homosexuality is [the] observation ‘that the problem of homosexual behaviour 
was never absent and required periodic denunciation’”) (quoting PETER COLEMAN, 
CHRISTIAN ATTITUDES TO HOMOSEXUALITY 124 (1980)).  In his book, Professor 
Soards discusses five periods of early church history:  “The New Testament Era;” “The 
Early Church Period;” “The Medieval Church;” “The Reformation;” and “After the 
Reformation.”  Id. at 35-45.  He concludes from his analysis of these periods that there 
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Catholic Church found itself having to seriously defend its position.25  It is 
from this defense that we can best conclude how the Christian Church, as 
embodied in the traditional beliefs of the Roman Catholic Church, has 
viewed the morality of homosexuality in the past. 

There are three entries in the modern Roman Catholic Catechism 
that are relevant to homosexuality.  The one that best reflects the 
traditional view of the Church is paragraph 2357, which states: 

Homosexuality refers to relations between men or between women 
who experience an exclusive or predominant sexual attraction toward 
persons of the same sex. . . .  Basing itself on Sacred Scripture, which 
presents homosexual acts as acts of grave depravity, tradition has 
always declared that “homosexual acts are intrinsically disordered.”  
They are contrary to the natural law.  They close the sexual act to the 
gift of life.  They do not proceed from a genuine affection and sexual 
complementarity.  Under no circumstances can they be approved.26 

 

has been a “long-standing Christian disavowal of homosexual activities” and that while 
there has been variation in the degree of severity of that disavowal, it has been 
consistently held.  Id. at 45. 
 25. See SACRED CONGREGATION FOR THE DOCTRINE OF THE FAITH, 
DECLARATION ON CERTAIN QUESTIONS CONCERNING SEXUAL ETHICS pt. I (Dec. 29, 
1975), 
http://www.vatican.va/roman_curia/congregations/cfaith/documents/rc_con_cfaith_doc_
19751229_persona-humana_en.html [hereinafter DECLARATION ON CERTAIN 
QUESTIONS] (addressing sexual ethics and homosexuality and issued in response to the 
decision of the American Psychiatric Association to remove homosexuality from its list 
of psychiatric illnesses, reflecting the beginning of a shift in social attitudes towards 
homosexuality); see also id. pts. I, VIII (referencing “contemporary scientific research” 
and “observations in the psychological order”); Benjamin C. Morgan, Comment, 
Adopting Lawrence:  Lawrence v. Texas and Discriminatory Adoption Laws, 53 
EMORY L.J. 1491, 1493 (2004) (noting that the American Psychiatric Association 
“deleted homosexuality from its list of mental disorders” in 1973). 
 26. CATECHISM OF THE CATHOLIC CHURCH ¶ 2357, at 566 (2d ed. 1994) 
(footnotes omitted).  At this point it is also instructive to look at the language of 
paragraphs 2358 and 2359, which also address homosexuality.  The language of ¶ 2358 
states that: 

The number of men and women who have deep-seated homosexual tendencies 
is not negligible.  This inclination, which is objectively disordered, constitutes 
for most of them a trial.  They must be accepted with respect, compassion, and 
sensitivity.  Every sign of unjust discrimination in their regard should be 
avoided.  There persons are called to fulfill God’s will in their lives and, if they 
are Christians, to unite to the sacrifice of the Lord’s Cross the difficulties they 
may encounter from their condition. 

Id. ¶ 2358, at 566.  Paragraph 2359 instructs homosexual Catholics that they “are called 
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 The language of paragraph 2357 reflects the conclusions reached by 
scholars as to the tradition behind the moral prohibition. 

The traditional view in Anglo-American law, that homosexual conduct 
is per se immoral, has its roots in classical thought and in Jewish and 
Christian philosophical and religious ideas.  It holds that homosexual 
conduct is morally wrong because it is contrary to nature. . . .   The 
natural order of things reflects the will of God.  It is God’s will that 
human beings ought to act in accordance with the patterns laid down 
in nature.  From this it follows that any departure from the natural 
order of things is a defiance of the will of God, and is therefore evil.27 

Koppelman’s analysis is reinforced by other scholars28 and by the 
statements of the Roman Catholic Church itself.29  The scriptural passages 

 

to chastity.”  Id. ¶ 2359, at 566.  It seems that the Roman Catholic Church has, at least 
in theory, opened its doors to the homosexual individual as long as the individual is 
chaste and works to overcome their homosexual “inclination” and “disorder” and 
condemns “unjust discrimination” of homosexuals.  See id. ¶ 2358, at 566.  This leaves 
open the question of how the Roman Catholic Church determines which forms of 
discrimination are just, and which are unjust.  For example, are sodomy laws that 
regulate homosexual conduct just or unjust?  Are the doors of justice, as well as the 
doors of the Roman Catholic Church, closed to those individuals who do not remain 
chaste and choose to act on their “homosexual inclination”?  At least at this time, 
based on the language of the Catechism and Justice Scalia’s dissents in Romer and 
Lawrence, it would appear so.  See BARBARA A. PERRY, “THE SUPREMES”:  ESSAYS ON 
THE CURRENT JUSTICES OF THE SUPREME COURT 57-58 (1999) (referring to the general 
idea that Justice Scalia fills the “‘Catholic Seat’” on the Court and discussing the 
influence of the Catholic Church on Justice Scalia during his childhood); see infra Part 
II.B.4. 
 27. ANDREW KOPPELMAN, THE GAY RIGHTS QUESTION IN CONTEMPORARY 
AMERICAN LAW 74 (2002); see also EDITORS OF THE HARVARD LAW REVIEW, SEXUAL 
ORIENTATION AND THE LAW 2 (1989) (“The sin conception of same-sex sexual activity 
prevailed in the colonies and in the United States before the late nineteenth century.”) 
(citing JONATHAN KATZ, GAY/LESBIAN ALMANAC 31-48 (1983)). 
 28. See generally JOHN BOSWELL, SAME-SEX UNIONS IN PREMODERN 
EUROPE 262-65 (1994) (noting that medieval Europe as “gripped by a rabid and 
obsessive negative preoccupation with homosexuality as the most horrible of sins” 
which can be traced back to earlier Christian and Greek writers).  Boswell notes that 
despite this negative view of homosexuality in society, occasionally same-sex unions 
did occur in the Roman Catholic Church and were essentially overlooked.  Id. 
 29. See DECLARATION ON CERTAIN QUESTIONS, supra note 25, at pt. V 
(stating that “[t]hese principles and norms in no way owe their origin to a certain type 
of culture, but rather to knowledge of the Divine Law and of human nature” and that, 
based on the Church’s traditional doctrine, “use of the sexual function has its true 
meaning and moral rectitude only in true marriage”); see also CONGREGATION FOR 
THE DOCTRINE OF THE FAITH, LETTER TO THE BISHOPS OF THE CATHOLIC CHURCH:  
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most often relied on as evidencing the prohibitions on homosexual acts are: 

(1) Genesis 3 (humans were created in God’s image but have been 
obscured by sin) and 19:1-11 (“the deterioration due to sin 
continues in the story of the men of Sodom”);30 

(2) Leviticus 18:22 and 20:13 (excluding homosexuals when 
describing what it takes to be a Chosen People);31 

(3) 1 Corinthians 6:9 (stating that those who engage in homosexual 
behavior shall not be allowed to enter the Kingdom of God);32 

(4) Romans 1:18-32 (homosexuality is used by Paul as an example of 
the sins of humans that blind them from God);33 and 

(5) 1 Timothy 1:10 (those who engage in homosexual behavior are 
sinners and cannot spread the true doctrine).34 

This traditional attitude continues to be reflected by Christians outside of 
the Roman Catholic Church as well.35  Given that “talking about sex turns 

 

ON THE PASTORAL CARE OF HOMOSEXUAL PERSONS (Oct. 1, 1986), 
http://catholicinsight.com/online/church/vatican/article_477.shtml [hereinafter LETTER 
TO THE BISHOPS] (stating that “the Catholic moral viewpoint is founded on human 
reason illumined by faith and is consciously motivated by the desire to do the will of 
God our Father”). 
 30. LETTER TO THE BISHOPS, supra note 29 (citing Genesis 3, 19:1-11). 
 31. Id. (citing Leviticus 18:22, 20:13). 
 32. Id. (citing 1 Corinthians 6:9). 
 33. Id. (citing Romans 1:18-32). 
 34. See id. (citing 1 Timothy 1:10); see also SOARDS, supra note 24, at 15-29 
(discussing the texts relevant to obtaining a biblical understanding of homosexuality). 
 35. See SECOND ANGLICAN ENCOUNTER IN THE SOUTH, THE KUALA 
LUMPUR STATEMENT ON HUMAN SEXUALITY (Feb. 10-15, 1997), 
http://newark.rutgers.edu/~lcrew/kuala.html (stating, from the official position of the 
conservative members of the Anglican Communion, that, “[t]he Holy Scriptures are 
clear in teaching that all sexual promiscuity is sin. We are convinced that this includes 
homosexual practices between men or women, as well as heterosexual relationships 
outside marriage.”).  Professor Soards concluded after examining the relevant biblical 
texts that: 

On the matter of homosexuality, we should see clearly that the biblical 
understanding of homosexual behavior is univocal (although the issue is at 
most a minor concern).  Homosexual activity is not consistent with the will of 
God; it is not merely a sin but evidence of sin, and there is no way to read the 
Bible as condoning homosexual acts. 

SOARDS, supra note 24, at 24.  At the time when his book was published, Professor 
Soards was a Professor of New Testament Studies at Louisville Presbyterian 
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into talking about religion and, conversely, . . . talking about religion turns 
into talking about sex,”36 it is not surprising that Justices have not been 
immune from the influence of this long-standing attitude on the immorality 
of homosexuality.  Justices are removed to a greater degree from the 
influences of culture than the President or a member of Congress, but that 
does not mean they are immune from cultural influences, especially ones 
like religion, that begin influencing them long before they are sworn in and 
take the bench.37 

B.  The Morality Argument in the United States Supreme Court 

1. Background 

 The Supreme Court has not taken many opportunities to address 
issues involving homosexuals and their rights under the law.  Since 1945 the 
Supreme Court has decided seven cases38 where homosexuality and its legal 
implications were central issues.39  In addition to those cases, the Court, in 
 

Theological Seminary.  Louisville Presbyterian Theological Seminary, Soards, Marion 
L., at http://www.lpts.edu/About_Us/detailview.asp?id=36 (last visited June 15, 2005). 
 36. JANET R. JAKOBSEN & ANN PELLEGRINI, LOVE THE SIN 19 (2003). 
 37. See, e.g., PERRY, supra note 26, at 58 (discussing the influence of the 
Roman Catholic Church on Justice Scalia during his childhood and schooling). 
 38. This number does not include cases that dealt with issues tangential to 
homosexuality, such as prison abuse cases or pornography.  See, e.g., Denton v. 
Hernandez, 504 U.S. 25, 27-28 (1992) (addressing five in forma pauperis civil suits 
based on claims of homosexual prison rape); Jacobson v. United States, 503 U.S. 540, 
542 (1992) (reversing conviction of fifty-six year old male for receiving child 
pornography depicting minor boys because the defendant was entrapped). 
 39. See Lawrence v. Texas, 539 U.S. 558, 562 (2003) (addressing the 
constitutionality of Texas’s sodomy law); Boy Scouts of Am. v. Dale, 530 U.S. 640, 644 
(2000) (addressing the freedom of association rights of a private organization and the 
exclusion of homosexuals from that organization); Romer v. Evans, 517 U.S. 620, 623-
24 (1996) (striking down on equal protection grounds an amendment to the Colorado 
Constitution that prohibited governmental action designed to protect homosexuals 
from discrimination); Hurley v. Irish-Am. Gay, Lesbian & Bisexual Group of Boston, 
Inc., 515 U.S. 557, 559-61, 566 (1995) (holding that the application of Massachusetts’s 
public accommodation law, allowing plaintiffs to be excluded from the St. Patrick’s 
Day parade violated the First Amendment); Webster v. Doe, 486 U.S. 592, 602-04 
(1988) (holding that the constitutional claims of a Central Intelligence Agency 
employee terminated because of his homosexuality were judicially reviewable); Bowers 
v. Hardwick, 478 U.S. 186, 189 (1986), (upholding a Georgia sodomy law), overruled by 
Lawrence v. Texas, 539 U.S. 558; Boutilier v. Immigration & Naturalization Servs., 387 
U.S. 118, 118-19 (1967) (holding that a homosexual alien qualified as having a 
psychopathic personality within the terms of the Immigration and Nationality Act of 
1952 and could be denied admission into the country). 
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light of its decision in Romer v. Evans, remanded another case raising 
similar issues.40  The Court denied certiorari in another case with two 
Justices filing a dissenting memorandum.41  Certiorari was also denied in a 
case addressing a public university’s decision to deny recognition as a 
student organization to a group known as Gay Lib because “formal 
University recognition would ‘tend to expand homosexual behavior which 
will cause increased violations of [the State’s sodomy statute].’”42  Even 
counting the two denials of certiorari and the case that was remanded, the 
Supreme Court has addressed eleven43 cases in almost sixty years, equaling 
a rate of about one case every six years.  Of the seven cases the Court did 
hear, only one case was not decided in the past seventeen years.44  As these 
dates demonstrate, the case that signaled the beginning of the Court’s 
wrestle with homosexuality was Bowers v. Hardwick.45 

 

 40. Equal. Found., Inc. v. City of Cincinnati, 128 F.3d 289, 293-94, 300 (6th 
Cir. 1997) (holding that a city charter amendment that removed homosexual from the 
classes of persons protected by city antidiscrimination laws survived the rational basis 
test based on the city’s legitimate interest in conserving public costs caused by sexual 
orientation discrimination complaints), cert. denied, 525 U.S. 943, 943 (1998) (Stevens, 
Souter, Ginsberg, JJ., dissenting from the denial of certiorari) (stating that a denial of 
“certiorari is not a ruling on the merits” and that “[s]ometimes such an order reflects 
nothing more than a conclusion that a particular case may not constitute an 
appropriate forum in which to decide a significant issue”). 
 41. Rowland v. Mad River Local Sch. Dist., 730 F.2d 444, 449 (6th Cir. 1984) 
(upholding the school’s dismissal of a homosexual, nontenured guidance counselor 
solely based on her expression of her sexual preference), cert. denied, 470 U.S. 1009, 
1009 (1985) (Brennan, Marshall JJ., dissenting from the denial of certiorari) (arguing 
that the “case raises important constitutional questions regarding the rights of public 
employees to maintain and express their private sexual preferences”). 
 42. Ratchford v. Gay Lib, 434 U.S. 1080, 1080-81 (1978) (Rehnquist, 
Blackmun, JJ., dissenting from the denial of certiorari). 
 43. The eleventh case addressed by the Supreme Court was its summary 
affirmance of Doe v. Commonwealth’s Attorney for Richmond, 425 U.S. 901, 901 
(1976). 
 44. The following cases were decided within the past seventeen years:  
Lawrence v. Texas, 539 U.S. 558 (decided in 2003); Boy Scouts of America v. Dale, 530 
U.S. 640 (decided in 2000); Romer v. Evans, 517 U.S. 620 (decided in 1996); Hurley v. 
Irish-American Gay, Lesbian & Bisexual Group of Boston, Inc., 515 U.S. 557 (decided 
in 1995); Webster v. Doe, 486 U.S. 592 (decided in 1988); Bowers v. Hardwick, 478 U.S. 
186 (decided in 1986).  Boutilier, by contrast, was decided much earlier.  Boutilier v. 
Immigration & Naturalization Servs., 387 U.S. 118 (decided thirty-eight years ago in 
1967). 
 45. Bowers v. Hardwick, 478 U.S. 186 (1986). 
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2. Bowers v. Hardwick 

Michael Hardwick was charged in August of 1982 for violating 
Georgia’s sodomy statute.46  When the District Attorney decided not to 
pursue the charge by presenting the case to a grand jury, Hardwick brought 
suit in federal district court in order to challenge the constitutionality of the 
statute.47  The District Court for the Northern District of Georgia dismissed 
the case for failure to state a claim, but a divided panel of the Eleventh 
Circuit reversed.48  In reversing the Eleventh Circuit, Justice White’s 
opinion for the majority concluded that the sodomy statute did not violate 
the fundamental right of homosexuals because no such right exists.49 

Justice White delivered the majority opinion in Bowers, with Chief 
Justice Burger, Justice Powell, Justice Rehnquist and Justice O’Connor 
joining in the opinion.50  The importance of declaring the nonexistence of 
this right can be inferred from Justice White’s language.  In footnote four 
Justice White acknowledged that the Court was not addressing the dispute 
between the district and circuit court over the district court’s dismissal for 
failure to state a claim, relying on Doe v. Commonwealth’s Attorney for 
Richmond,51 a case that was summarily affirmed by the Supreme Court.52  
In the footnote Justice White explained:  “We need not resolve this 
dispute, for we prefer to give plenary consideration to the merits of this 
case rather than rely on our earlier action in Doe.”53  Justice White further 
clarified that the Court had granted certiorari to address “the holding that 
the sodomy statute violates the fundamental rights of homosexuals” and 
that “[t]he issue presented [before the court was] whether the Federal 
Constitution confers a fundamental right upon homosexuals to engage in 
sodomy and hence invalidates the laws of the many States that still make 
such conduct illegal and have done so for a very long time.”54  Clearly this 
was not an issue the Court, unlike the District Attorney initially in charge 
of Hardwick’s case, was trying to avoid.55 
 

 46. Id. at 187-88. 
 47. Id. at 188. 
 48. Id. at 188-89. 
 49. Id. at 189, 192. 
 50. Id. at 187. 
 51. Doe v. Commonwealth’s Attorney for Richmond, 403 F. Supp. 1199 (E.D. 
Va. 1975). 
 52. Bowers v. Hardwick, 478 U.S. at 188, 189 n.4. 
 53. Id. at 189 n.4. 
 54. Id. at 189-90. 
 55. See id. at 188 (citing the District Attorney’s decision “not to present the 
matter to the grand jury unless further evidence developed”).  It may reasonably be 
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 The majority made its opinion on the issue abundantly clear.56  In 
discussing whether the right at issue was one that “qualif[ied] for 
heightened judicial protection,” the Court decided that it did not.57  The 
Court concluded that the right of homosexuals to engage in sodomy neither 
fell into the category of “fundamental liberties that are ‘implicit in the 
concept of ordered liberty’”58 nor was it a liberty that was “‘deeply rooted 
in this Nation’s history and tradition.’”59 

 The right not only failed to constitute a deeply rooted liberty, but, 
according to Justice White, it was a liberty that the nation’s history and 
tradition strongly prohibited and one that had been proscribed since 
ancient times.60  In his opinion, Justice White spent significant space 
outlining the historical position toward sodomy.61  According to Justice 
White: 

Sodomy was an offense at common law and was forbidden by the laws 
of the original 13 States when they ratified the Bill of Rights.  In 1868, 
when the Fourteenth Amendment was ratified, all but 5 of the 37 
States in the Union had criminal sodomy laws.  In fact, until 1961, all 
50 States outlawed sodomy, and today [1986], 24 States and the 
District of Columbia continue to provide criminal penalties for sodomy 
performed in private and between consenting adults.62 

Based on this evidence it is not surprising that Justice White 
concluded:  “Against this background, to claim that a right to engage in 
such conduct is ‘deeply rooted in this Nation’s history and tradition’ or 
‘implicit in the concept of ordered liberty’ is, at best, facetious.”63 

 Having determined that the right at issue was not to be afforded 

 

inferred that the District Attorney, in not presenting Hardwick’s case to a grand jury, 
was trying to avoid addressing the validity of the Georgia statute. 
 56. See JAKOBSEN & PELLEGRINI, supra note 36, at 23 (“Nowhere is the 
state’s dependence on religion to justify sexual regulation made more clear than in 
Bowers v. Hardwick.”); id. at 29 (“Morality was at the core of the Court’s reasoning.  
[T]he majority opinion . . . appealed to the weight of moral tradition, whose universal 
obviousness seemed to require little further argument.”). 
 57. Bowers v. Hardwick, 478 U.S. at 191-92. 
 58. Id. (quoting Palko v. Connecticut, 302 U.S. 319, 325 (1937)). 
 59. Id. at 192 (quoting Moore v. East Cleveland, 431 U.S. 494, 503 (1977) 
(Powell, J.)). 
 60. See id. (“Proscriptions against [sodomy] have ancient roots.”). 
 61. See id. at 192-94 & n.5.  Footnote five covers nearly a page. 
 62. Id. at 192-94 (footnotes omitted). 
 63. Id. at 194. 
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heightened juridical protection, Justice White applied the rational basis test 
to the Georgia statute.64  Hardwick had argued that even under the rational 
basis test, there was not a rational basis for the Georgia sodomy statute 
“other than the presumed belief of a majority of the electorate in Georgia 
that homosexual sodomy is immoral and unacceptable” and that this 
“presumed belief” was not a sufficiently legitimate interest to support the 
law.65  Justice White completely dismissed Hardwick’s argument and 
responded that, “[t]he law . . . is constantly based on notions of morality, 
and if all laws representing essentially moral choices are to be invalidated 
under the Due Process Clause, the courts will be very busy indeed.”66  
Justice White was unwilling to declare that “majority sentiments about the 
morality of homosexuality” were not a legitimate state interest and were 
inadequate to support the twenty-five sodomy laws still in effect in various 
states.67  The language of Justice White’s opinion clearly shows the 
majority’s reliance on traditional notions of religious morality as a 
foundation for upholding a law that dealt with homosexuality and as a 
foundation to refuse recognizing homosexuals as a class deserving of 
heightened judicial protection.68  Nowhere else in the opinion does Justice 
White outline an alternative legitimate state interest sufficient to justify 
Georgia’s sodomy law. 

 In his concurring opinion, Chief Justice Burger used language that 
more explicitly demonstrated the Court’s reliance on traditional religious 
values to uphold the Georgia law.69  The Chief Justice wrote separately in 
order to emphasize, “there is no such thing as a fundamental right to 
commit homosexual sodomy.”70  The reliance on traditional religious 
morals by the Chief Justice is clearly demonstrated in the following 
passage: 

Decisions of individuals relating to homosexual conduct have been 
subject to state intervention throughout the history of Western 
civilization.  Condemnation of those practices is firmly rooted in 
Judeao-Christian moral and ethical standards.  Homosexual sodomy 
was a capital crime under Roman law.  During the English 

 

 64. Id. at 191-92, 196. 
 65. Id. at 196. 
 66. Id. 
 67. Id. 
 68. See id. at 191, 196. 
 69. See id. at 196 (Burger, C.J., concurring) (“Condemnation of [homosexual 
conduct] is firmly rooted in Judeo-Christian moral and ethical standards.”). 
 70. Id. (Burger, C.J., concurring). 
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Reformation . . . the first English statute criminalizing sodomy was 
passed. . . .  To hold that the act of homosexual sodomy is somehow 
protected as a fundamental right would be to cast aside millennia of 
moral teaching.71 

In terms of the legal question, the Chief Justice, like Justice White, 
spent little time discussing whether morality was a legitimate state interest 
or discussing other potential state interests that might justify the law.72  His 
entire discussion of the issue consisted of:  “This is essentially not a 
question of personal ‘preferences’ but rather of the legislative authority of 
the State.  I find nothing in the Constitution depriving a State of the power 
to enact the statute challenged here.”73  Given the depth, roughly 185 
words (not including citations), in which Chief Justice Burger discussed the 
“‘ancient roots’” of the proscription of sodomy, it is somewhat surprising 
that he would spend a mere thirty-six words on the legal conclusion.74  
While it may be surprising, it deftly illustrates how strongly both the Chief 
Justice and Justice White felt that the traditional religious moral 
prohibition against sodomy constituted a legitimate state interest sufficient 
to justify state sodomy laws.  Clearly, at the time Bowers was decided, the 
foundation for the religious moral prohibition as a legitimate state interest 
was firmly in place—so solidly, in fact, that those who supported it did not 
feel the need to offer any other possible rationale. 

3. Boy Scouts of America v. Dale 

The language of Dale does not use the argument of traditional 
religious morals as a justification for restricting the rights of homosexuals 
as explicitly, but it illustrates with intense clarity how the argument can be 
used in a covert manner to limit rights considered far more established in 
our constitutional tradition than the right to privacy at issue in Bowers.  
The right involved in Dale was the First Amendment right of expressive 
association.75  At issue in the case was the assertion of the Boy Scouts of 
America (BSA) that “homosexual conduct is inconsistent with the values it 
seeks to instill.”76  James Dale was a former Eagle Scout and assistant 
scoutmaster whose membership was revoked when local Scout leaders 

 

 71. Id. (Burger, C.J., concurring) (citations omitted). 
 72. See id. at 196-97 (Burger, C.J., concurring). 
 73. Id. at 197 (Burger, C.J., concurring). 
 74. See id. at 196-97 (Burger, C.J., concurring) (quoting id. at 192). 
 75. Boy Scouts of Am. v. Dale, 530 U.S. 640, 644 (2000). 
 76. Id. 
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learned that he was gay.77  Dale challenged the revocation of his 
membership under New Jersey’s public accommodations law.78  Both the 
New Jersey Superior Court’s Appellate Division and the New Jersey 
Supreme Court held the law applied to the Boy Scouts and that the 
organization had violated it by revoking Dale’s membership based solely 
on his homosexuality.79  The Supreme Court reversed, finding “that a state 
requirement that the Boy Scouts retain Dale as an assistant scoutmaster 
would significantly burden the organization’s right to oppose or disfavor 
homosexual conduct.”80  In reaching its holding the Court concluded that:  
(1) “the Boy Scouts believes that homosexual conduct is inconsistent with 
the values it seeks to instill in its youth members; it will not ‘promote 
homosexual conduct as a legitimate form of behavior;’”81 (2) “the presence 
of Dale as an assistant scoutmaster would just as surely interfere with the 
Boy Scout’s [sic] choice not to propound a point of view contrary to its 
beliefs;”82 and (3) that requiring the Boy Scouts to reinstate Dale’s 
membership would significantly affect the organization’s ability to 
disseminate its message.83 

The majority concluded by giving a disclaimer of sorts, stating that: 

We are not, as we must not be, guided by our views of whether the Boy 
Scouts’ teachings with respect to homosexual conduct are right or 
wrong; public or judicial disapproval of a tenet of an organization’s 
expression does not justify the State’s effort to compel the 
organization to accept members where such acceptance would 

 

 77. Id. at 644-45. 
 78. Id. at 645 (citing N.J. STAT. ANN. §§ 10:5-4, 10:5-5 (West Supp. 2000)). 
 79. Id. at 644-45; see also id. at 647 (stating that “[b]y all accounts, Dale was 
an exemplary Scout” and that the New Jersey Supreme Court “was ‘not persuaded . . . 
that a shared goal of Boy Scout members is to associate in order to preserve the view 
that homosexuality is immoral’”) (quoting Boy Scouts of Am. v. Dale, 734 A.2d 1196, 
1223-24 (N.J. 1999)) (omission in original). 
 80. Id. at 659. 
 81. Id. at 654 (quoting Reply Brief for Petitioners at 5, Boy Scouts of Am. v. 
Dale, 530 U.S. 640 (2000) (No. 99-699)). 
 82. Id. (referring to the Court’s decision in Hurley v. Irish-Am. Gay, Lesbian 
& Bisexual Group of Boston, Inc., 515 U.S. 557 (1995)). 
 83. Id. at 654-56 (holding that the purpose of the Boy Scouts did not have to 
be dissemination of a certain message in order to fall under First Amendment 
protections; that the method of expression used by the Boy Scouts was protected by the 
First Amendment; and that in order to be expressive association under the First 
Amendment, not every member has to subscribe to the position taken by the 
organization on a particular issue). 
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derogate from the organization’s expressive message.84 

At first blush, this final statement made by the majority of the court 
suggests two things.  First, it suggests that there was disagreement among 
those in the majority as to whether homosexual conduct was right or 
wrong:  why else would it be necessary to explicitly state that such views 
had not played a part in the decision?  It is likely that at least one member 
of the majority did not agree with the Boy Scouts’ policy and wanted it 
made clear that the Court was not openly condoning it.  It also suggests 
that at least someone in the majority agreed with the Boy Scouts’ position 
that homosexuality is not “morally straight” and is not “a legitimate form 
of behavior.”85  The second thing the statement suggests is that the Court 
had begun its retreat from the unequivocal language in Bowers and that the 
Court recognized that disagreement existed in both the judicial and the 
social realm as to the validity of the Boy Scouts’ position. 

 The more neutral tone of the majority opinion belies its continued 
connection to the morality justification.  Evidence of the influence of that 
argument is found in both the history of the Boy Scouts and in the 
dissenting opinion by Justice Stevens in Dale.86  Given the origins of the 
Boy Scouts, the organization’s modern day stance on homosexuality is 
quite surprising.  Robert S. Baden-Powell founded the Boy Scouts in 
England.87  Mr. Baden-Powell “was a decorated war hero and was gay.”88  
His vision for the Boy Scouts was for it to help young men develop the 
skills necessary to be a benefit to society and to be honorable.89  While the 
growth of the Boy Scouts into an organization of more than five million 
members90 would surely please its founder, it is unlikely he would approve 
of the hard-line stance against homosexuals.  It is interesting that the Dale 
majority made no mention of the founder of the Boy Scouts in its analysis 
and conclusions, particularly in the Court’s conclusion that homosexuality 
is, as the Boy Scouts maintained, “inconsistent with the values . . . 
represented by the terms ‘morally straight’ and ‘clean’” in the Scout Oath 
and Law.91  The Boy Scouts of America has, in essence if not explicitly, 
declared that its very own founder could not have been a member because 

 

 84. Id. at 661. 
 85. Id. at 651 (citing Brief for Petitioners at 5, 39, Dale (No. 99-699)). 
 86. See infra notes 89-92, 94 and accompanying text. 
 87. STEWART, supra note 1, at 53. 
 88. Id. 
 89. Id. at 53-54. 
 90. Id. at 54. 
 91. Boy Scouts of Am. v. Dale, 530 U.S. 640, 650 (2000). 
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his membership would be inconsistent with the goals of the organization—
the very goals he established. 

 That the majority failed to address this inconsistency is even more 
intriguing in light of the fact that it is not mentioned by the dissenters 
either, even though it would seem to lend significant credibility to Justice 
Stevens’s claim that the Boy Scouts’ official position as to homosexuality 
has been silence, and at most, the Boy Scouts of America has “adopted an 
exclusionary membership policy” and that the Boy Scouts of America 
lacked the requisite “shared goal of disapproving of homosexuality” 
necessary to claim the right of expressive association.92  How better to 
argue the absence of a clear and unequivocal stance against homosexuality 
than to point out that the founder was a member of the very class the 
organization is trying to exclude? 

Another fact that both the majority and the dissenting Justices 
sidestep is that the moving force behind the modern Boy Scouts is the 
Church of Jesus Christ of Latter-Day Saints (LDS), and they are the ones 
driving the policy.93  The LDS has made the Boy Scouts its official youth 
organization for boys, with roughly 11% of all Boy Scouts identifying 
themselves as Mormons, in addition to the fact that members of the LDS 
hold influential leadership positions.94  The traditional moral argument 
against homosexuality permeates the argument of the Boy Scouts that 
being required to accept Dale as a member would violate their First 
Amendment rights.  When the majority accepted that assertion,95 it 

 

 92. Id. at 684 (Stevens, J., dissenting). 
 93. See Jason Mclure, Read, Write and Scout, NEWSWEEK, Nov. 24, 2003, at 18 
(discussing how “the [LDS] exerts disproportionate influence through membership on 
the national advisory council and vigorous fund-raising”). 
 94. Id.  Eleven percent may not seem like that many, but because the 
organization has more than five million members, that translates into over 555,556 
Mormon members, a far greater share than would be represented in the general 
American population.  According to the LDS Church, as of December 31, 2004 there 
were approximately 5,599,177 members in the United States.  See THE CHURCH OF 
JESUS CHRIST OF LATTER-DAY SAINTS, LDS Newsroom:  Key Facts and Figures, at 
http://www.lds.org/newsroom/page/0,15606,4034-1---10-168,00.html (last visited June 
15, 2005).  In comparison, the population of the United States for 2004 was 
approximately 293,655,404.  See U.S. CENSUS BUREAU, American Factfinder:  2004 
Population Estimates, at http://factfinder.census.gov/servlet/SAFFPopulation?_sse=on 
(last visited June 15, 2005).  Based on these numbers, members of the LDS comprised 
less than two percent of the nation’s population in 2004, significantly less than the 
eleven percent the Boy Scouts comprised in 2003. 
 95. See Boy Scouts of Am. v. Dale, 530 U.S. at 644 (holding that applying 
New Jersey’s public accommodations law to the Boy Scouts to require them to readmit 



LINDLEY 6.5.DOC 8/7/2005  9:13:15 PM 

2005] Future of Morality as a Legitimate State Interest 1081 

accepted the validity of that argument as legal justification for the 
discriminatory treatment of homosexuals.96  The Court’s use of the 
argument is not nearly as blatant as it was in Bowers, but those on the 
 

Dale into the organization would violate the organization’s First Amendment right of 
expressive association). 
 96. This conclusion is further reinforced by an examination of the amicus 
curiae briefs filed in Dale.  A total of one hundred and eight organizations and fifteen 
individuals filed, either individually or jointly, amicus curiae briefs in Dale, including 
briefs from: 

(a) The General Board of Church and Society of the United Methodist Church, 
The United Church Board for Homeland Ministries, The Religious Action 
Center of Reform Judaism, The Diocesan Council of The Episcopal Diocese 
of Newark, and The Unitarian Universalist Association.  Brief of Amici 
Curiae The General Board of Church and Society of the United Methodist 
Church et al., Boy Scouts of Am. v. Dale, 530 U.S. 640 (2000) (No. 99-699), 
available at 2000 WL 339878. 

(b) The Deans of Divinity Schools and Rabbinical Institutions.  Brief of Amici 
Curiae Deans of Divinity Schools and Rabbinical Institutions, Dale (No. 99-
699), available at 2000 WL 339889. 

(c) The American Jewish Congress.  Brief of Amicus Curiae The American 
Jewish Congress, Dale (No. 99-699), available at 2000 WL 339971. 

(d) The United States Catholic Conference and New Jersey Catholic Conference.  
Brief of Amici Curiae The United States Catholic Conference and New Jersey 
Catholic Conference, Dale (No. 99-699), available at 2000 WL 228563. 

(e) The Becket Fund for Religious Liberty.  Brief of Amicus Curiae The Becket 
Fund for Religious Liberty, Dale (No. 99-699), available at 2000 WL 228571. 

(f) Agudath Israel of America in support of the Boy Scouts.  Brief of Amicus 
Curiae Agudath Israel of America, Dale (No. 99-699), available at 2000 WL 
228592. 

(g) The American Center for Law and Justice, The Ethics & Religious Liberty 
Commission of the Southern Baptist Convention, and Focus on the Family.  
Brief of Amici Curiae American Center for Law and Justice et al., Dale (No. 
99-699), available at 2000 WL 228597. 

(h) The Institute for Public Affairs of the Union of Orthodox Jewish 
Congregations of America.  Brief of Amicus Curiae The Institute for Public 
Affairs of the Union of Orthodox Jewish Congregations of America, Dale 
(No. 99-699), available at 2000 WL 228621. 

(i) The National Catholic Committee on Scouting, General Commission on 
United Methodist Men of the United Methodist Church, The Church of Jesus 
Christ of Latter-Day Saints, The Lutheran Church-Missouri Synod, and The 
National Council of Young Israel.  Brief of National Catholic Committee on 
Scouting et al., Dale (No. 99-699), available at 2000 WL 235234. 

It is doubtful that so many religious organizations would have weighed in on the case if 
the morality argument was not implicitly involved, especially considering the Boy 
Scouts’ official nonsectarian attitude toward religion, leaving religious training to the 
parents and religious leaders.  See Boy Scouts of Am. v. Dale, 530 U.S. at 670 (Stevens, 
J., dissenting). 
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losing side, like Dale himself, still keenly felt the argument’s presence in 
the result of the decision. 

4. Romer v. Evans 

This case was decided by the Supreme Court before Dale and while 
the majority opinion started to move in a new direction, to be discussed at 
length later, Justice Scalia’s dissent stuck to a religious moral prohibition 
argument.97  Chief Justice Rehnquist and Justice Thomas joined Justice 
Scalia in his dissent.98  Romer v. Evans arose out of a challenge to an 
amendment to the Colorado Constitution, referred to in the Court’s 
opinion as “Amendment 2,” adopted in 1992.99  The Amendment was 
passed in response to “the cities of Aspen and Boulder and the city and 
County of Denver” enacting ordinances that banned discrimination in 
many areas, “including housing, employment, education, public 
accommodations, and health and welfare services.”100 

The ordinances were controversial because they extended protection 
from discrimination to individuals based on their sexual orientation.101  The 
“Amendment repeal[ed] the ordinances to the extent they prohibit 
discrimination on the basis of ‘homosexual, lesbian, or bisexual orientation, 
conduct, practices or relationships.’”102  The Amendment also explicitly 
prohibited “all legislative, executive or judicial action at any level of state 
or local government designed to protect [the legal rights of] . . . 

 

 97. See Romer v. Evans, 517 U.S. 620, 644-53 (1996) (Scalia, J., dissenting) 
(describing the amendment to the Colorado constitution as “a modest attempt by 
seemingly tolerant Coloradans to preserve traditional sexual mores against the efforts 
of a politically powerful minority to revise those mores through the use of the laws” 
and finding that there “was a legitimate rational basis for the substance of the 
constitutional amendment” and that “surely it is rational to deny special favor and 
protection to those with a self-avowed tendency or desire to engage in the conduct”); 
see also JAKOBSEN & PELLEGRINI, supra note 36, at 37 (describing the dissenting 
Justices’ willingness, in contrast to the majority, to address the issue of homosexual 
conduct and the decision of Bowers v. Hardwick).  It is worth noting here that in his 
dissent Justice Scalia describes homosexual behavior as a “tendency,” the very same 
term used by the Roman Catholic Church in paragraph 2358 in the first edition of the 
Catechism.  Romer v. Evans, 517 U.S. at 642; see also CATECHISM OF THE CATHOLIC 
CHURCH ¶ 2358. 
 98. Romer v. Evans, 517 U.S. at 636 (Scalia, J., dissenting). 
 99. Id. at 623. 
 100. Id. at 623-24. 
 101. Id. at 624. 
 102. Id. (quoting COLO. CONST. art. II, § 30b). 
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homosexual persons or gays and lesbians.”103 

 The trial court, through the use of a preliminary injunction, stayed the 
enforcement of the Amendment.104  The grant of a stay was appealed to the 
Supreme Court of Colorado.105  The Colorado Supreme Court examined 
the Amendment under strict scrutiny, concluding that strict scrutiny was 
the appropriate standard because the Amendment “infringed the 
fundamental right of gays and lesbians to participate in the political 
process.”106  The second time around, the Supreme Court of Colorado 
affirmed the decision of the trial court, holding that the statute was not 
narrowly tailored.107  The United States Supreme Court affirmed the state 
court’s judgment on a different rationale.108 

 In contrast to the majority, Justice Scalia and his fellow dissenting 
Justices viewed the Colorado Amendment as “a modest attempt . . . to 
preserve traditional sexual mores against the efforts of a politically 
powerful minority to revise those mores through use of the laws.”109  It took 
a mere forty-three words, less than two full sentences, into his dissent for 
Justice Scalia to bring up the traditional religious prohibition argument.110  
Justice Scalia felt that the majority holding contradicted Bowers and placed 
“the prestige of [the Court] behind the proposition that opposition to 
homosexuality is as reprehensible as racial or religious bias.”111  For Justice 
Scalia, it was not at all clear that this was the case; rather, he felt this was an 
issue that should “be resolved by normal democratic means,” including the 
passage of amendments to state constitutions.112  He criticized the holding 
of the majority in very clear terms:  “This Court has no business imposing 
upon all Americans the resolution favored by the elite class from which the 
Members of this institution are selected, pronouncing that ‘animosity’ 
toward homosexuality is evil.  I vigorously dissent.”113 

 

 103. Id. 
 104. Id. at 625. 
 105. Id. 
 106. Id.  The Colorado Supreme Court relied on the United States Supreme 
Court’s voting rights cases and cases involving the discriminatory restructuring of 
governmental decisionmaking.  See id. 
 107. Id. at 625-26. 
 108. Id. at 626. 
 109. Id. at 636 (Scalia, J., dissenting). 
 110. Id. (Scalia, J., dissenting). 
 111. Id. (Scalia, J., dissenting). 
 112. Id. 
 113. Id. (Scalia, J., dissenting) (emphasis added) (citation omitted). 
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 Given his very clear adherence to the argument that traditional 
religious morals are a legitimate state interest that justifies the restriction 
of the rights of homosexuals, it is no coincidence that Justice Scalia was 
with the majority in Dale,114 and cited the Bowers opinion with approval.115  
Nor is it surprising that as the majority moves away from reliance on the 
traditional morals argument, he is forced to argue in the dissent, first in 
Romer,116 and then again in Lawrence.117  Justice Scalia is a capsule of what 
is happening to the traditional morals as a legitimate state interest 
argument in general.  The argument still has force, and is far from being 
abandoned in legal circles, but its force as an argument is significantly 
weaker than it once was. 

III.  A SHIFT IN THE FOUNDATION 

A.  A Shift in the United States Supreme Court 

1. Loving v. Virginia118 

 The first glimmer of hope for advocates of legal equality for 
homosexuals was the Supreme Court’s decision in Loving v. Virginia, 
though it certainly was not recognized as such at the time.119  In Loving, the 
 

 114. Boy Scouts of Am. v. Dale, 530 U.S. 640, 642 (2000). 
 115. Romer v. Evans, 517 U.S. at 640-41 (Scalia, J., dissenting) (explaining that 
the Bowers holding is unassailable).  Justice Scalia was appointed to the Supreme 
Court after Bowers v. Hardwick was decided on June 30, 1986.  Bowers v. Hardwick, 
478 U.S. 186, 186 (1986).  Justice Scalia took the oath of office to be an Associate 
Justice of the Supreme Court on September 26, 1986, a mere thirteen weeks later.  See 
LEGAL INFO. INST., SUPREME COURT COLLECTION, ANTONIN SCALIA, at 
http://straylight.law.cornell.edu/supct/justices/scalia.bio.html (last visited June 15, 
2005). 
 116. Romer v. Evans, 517 U.S. at 637-53 (Scalia, J., dissenting); see also supra 
note 97. 
 117. Lawrence v. Texas, 539 U.S. 558, 586-605 (2003) (Scalia, J., dissenting) 
(stating, while criticizing the majority’s holding that there was no rational basis to 
justify the Texas sodomy law, that “[c]ountless judicial decisions and legislative 
enactments have relied on the ancient proposition that a governing majority’s belief 
that certain sexual behavior is ‘immoral and unacceptable’ constitutes a rational basis 
for regulation”). 
 118. Loving v. Virginia, 388 U.S. 1 (1967). 
 119. See Molly McDonough, Gay Marriage Decision Harks Back 55 Years, 46 
A.B.A. J. E-REP. 1, 2-3 (2003) (discussing how the Massachusetts Supreme Judicial 
Court looked to the decision of Loving v. Virginia, and its state predecessor, Perez v. 
Sharp, 198 P.2d 17 (Cal. 1948), in overturning the state ban on same-sex marriage in 
Goodridge v. Department of Public Health, 798 N.E.2d 941 (Mass. 2003), and noting 
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Supreme Court held that state miscegenation statues violated the Equal 
Protection and Due Process Clauses of the Fourteenth Amendment.120  At 
the time of Loving, Virginia was one of sixteen states that had such laws.121  
The case came about when two residents of Virginia were arrested because 
a black woman and a white man, both residents of Virginia, married in the 
District of Columbia and returned to Virginia, in violation of Virginia’s ban 
on interracial marriages.122  The prohibition against interracial marriages 
also had its roots in Christian religious moral tradition,123 and in reversing 
the decision of the Supreme Court of Appeals of Virginia, the United 
States Supreme Court implicitly rejected that argument.124  With that act, 
the Court laid the foundation for the rejection of morality as a legitimate 
state interest in areas typically reserved to the police powers of the states.125 

 

that David B. Cruz, a law professor at the University of Southern California, “drew 
parallels between interracial marriage and same-sex marriage cases” in the amicus brief 
he helped draft for the Goodridge case). 
 120. Loving v. Virginia, 388 U.S. at 2. 
 121. Id. at 6. 
 122. Id. at 2-3. 
 123. See id. at 3 (quoting the trial judge, who wrote in his opinion, “Almighty 
God created the races white, black, yellow, malay and red, and he placed them on 
separate continents.  And but for the interference with his arrangement there would be 
no cause for such marriages.  The fact that he separated the races shows that he did not 
intend for the races to mix.”); see also Walter Wadlington, The Loving Case: Virginia’s 
Anti-Miscegenation Statute in Historical Perspective, 52 VA. L. REV. 1189, 1191-95 
(1966) (providing a historical background about legal restraints on miscegenation, 
which, at least in the colonial period, were imposed to keep people from dishonoring 
God and shaming Christians). 
 124. See Loving v. Virginia, 388 U.S. at 11 (recognizing that “‘[d]istinctions 
between citizens solely because of their ancestry’ . . . [is] ‘odious’”); Naim v. Naim, 87 
S.E.2d 749, 756 (Va. 1955) (“The institution of marriage has from time immemorial 
been considered a proper subject for State regulation in the interest of the public 
health, morals and welfare, to the end that family life, a relation basic and vital to the 
permanence of the State, may be maintained in accordance with established tradition 
and culture and in furtherance of the physical, moral and spiritual well-being of its 
citizens.”) (emphases added), construed in Loving v. Commonwealth, 147 S.E.2d 78, 
80-82 (Va. 1966). 
 125. There are interesting parallels between miscegenation statutes and 
sodomy statutes that may not be immediately evident at first glance.  Both deal with 
the states’ involvement in the sexual acts of their citizens.  Both were applied to 
members of minority groups and did not affect those in “mainstream” relationships—
either same-race marriages or heterosexual couples.  Both involved larger issues of 
social equality and discrimination that went beyond the statutes themselves.   Both 
were not seriously challenged in the courts until prevailing social opinions began to 
move more towards tolerance and acceptance. 
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2. Bowers v. Hardwick 

 The next major case to provide signs of hope for advocates of equality 
for homosexuals was Bowers v. Hardwick.  As counterintuitive as this 
seems, there were signs of improvement in Bowers, in addition to the 
resounding setback proclaimed by Justice White’s majority opinion and 
Chief Justice Burger’s concurring opinion.126  The signs of improvement are 
found in the dissenting opinion of Justice Blackmun, in which Justices 
Brennan, Marshall, and Stevens joined.127  In his dissenting opinion, Justice 
Blackmun called the majority’s assumptions into serious question, starting 
with his first sentence: 

      This case is no more about “a fundamental right to engage in 
homosexual sodomy,” as the Court purports to declare, than Stanley v. 
Georgia was about a fundamental right to watch obscene movies, or 
Katz v. United States was about a fundamental right to place interstate 
bets from a telephone booth.128 

The fact that any Justice was objecting to the majority’s reasoning and 
conclusions was a victory in and of itself, albeit a small one.  In his dissent, 
Justice Blackmun directly attacked the majority’s reliance on religious 
moral tradition as a legitimate state interest, stating that “the fact that the 
moral judgments expressed by statutes . . . may be ‘natural and familiar . . . 
ought not to conclude our judgment upon the question whether statutes 
embodying them conflict with the Constitution of the United States.’”129  
Justice Blackmun went on to state: 

      Essentially, petitioner argues, and the Court agrees, that the fact 
that the acts described in [the sodomy statute] for hundreds of years, if 
not thousands, have been uniformly condemned as immoral is a 
sufficient reason to permit a State to ban them today. 

     I cannot agree that either the length of time a majority has held its 
convictions or the passions with which it defends them can withdraw 

 

 126. See Bowers v. Hardwick, 478 U.S. 186, 189 (1986) (reversing a lower 
court’s holding that a criminal sodomy statute violated the fundamental rights of 
homosexuals). 
 127. Id. at 199-220 (Blackmun, J., dissenting). 
 128. Id. at 199 (Blackmun, J., dissenting) (citations omitted). 
 129. Id. (Blackmun, J., dissenting) (quoting Roe v. Wade, 410 U.S. 113, 117 
(1973)) (omission in original). 
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legislation from this Court’s scrutiny.130 

Just in case there might have been any doubt left as to how Justice 
Blackmun viewed the majority’s argument, he further stated that: 

The assertion that traditional Judeo-Christian values proscribe the 
conduct involved cannot provide an adequate justification for [the 
statute].  That certain, but by no means all, religious groups condemn 
the behavior at issue gives the State no license to impose their 
judgments on the entire citizenry.  The legitimacy of secular legislation 
depends on whether the State can advance some justification for its 
law beyond its conformity to religious doctrine.  Thus, far from 
buttressing his case, petitioner’s invocation of Leviticus, Romans, St. 
Thomas Aquinas, and sodomy’s heretical status during the Middle 
Ages undermines his suggestion that [the statute] represents a 
legitimate use of secular coercive power.  A State can no more punish 
private behavior because of religious intolerance than it can punish 
such behavior because of racial animus.131 

Justice Blackmun not only rejected reliance on traditional religious morals 
as justification for state regulation in the context of Bowers but also 
seemed to reject it in all contexts.132  While the majority holding in Bowers 
struck a serious blow to efforts to promote the legal equality of 
homosexuals, Justice Blackmun and the justices who joined in his opinion 
made clear, in no uncertain terms, that things were beginning to change.  
The only issue was whether the dissenters would become the majority and, 

 

 130. Id. at 210 (Blackmun, J., dissenting) (citation and internal quotation 
omitted). 
 131. Id. at 211-12 (Blackmun, J., dissenting) (citations and footnote omitted).  
Note that Justice Blackmun refers to racial animus as being insufficient justification to 
punish private behavior—a direct echo of the decision in Loving v. Virginia.  Id.; see 
also Loving v. Virginia, 388 U.S. 1, 2, 11 (1967) (finding that “[t]here can be no 
question but that Virginia’s miscegenation statutes rest solely upon distinctions drawn 
according to race” and “[t]here is patently no legitimate overriding purpose 
independent of invidious racial discrimination which justifies this classification” in 
finding the state statutes unconstitutional). 
 132. Id. at 199 (Blackmun, J., dissenting).  Justice Blackmum quoted Justice 
Holmes: 

[I]t is revolting to have no better reason for a rule of law than that so it was 
laid down in the time of Henry IV.  It is still more revolting if the grounds 
upon which it was laid down have vanished long since, and the rule simply 
persists from blind imitation of the past. 

Id. (internal quotation omitted). 
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if so, how long would it take. 

3. Romer v. Evans 

 While the majority opinion in Romer was certainly not the resounding 
rejection of the traditional religious morals argument that Justice 
Blackmun had advocated in Bowers, neither was it Justice White’s majority 
opinion in Bowers.  As expected, change was slow to come and reflective of 
the moderate approach typically taken by judges on matters of social 
debate.133  The language of the majority in Romer134 was much more 
moderate than any of the opinions in Bowers,135 perhaps reflecting a 
realization that this was an issue where passions were already inflamed, 
and the Court hesitated to add fuel to the fire.  The Court did not go so far 
as to find a fundamental right or declare homosexuals a suspect class, but 
the Court did hold that Amendment 2 failed the rational basis test—an 
impressive feat given the minimal burden placed on a state under that 
standard.136  The Court found that “Amendment 2 confounds [the] normal 
process of judicial review.  It is at once too narrow and too broad.”137  The 
Court stated that “its sheer breadth is so discontinuous with the reasons 
offered for it that the amendment seems inexplicable by anything but 
animus toward the class it affects; it lacks a rational relationship to 
legitimate state interests.”138  In finding that the reasons offered for 
Amendment 2 lacked a rational relationship to any legitimate state 
interest, the majority implicitly rejected reliance on the traditional religious 
morals argument, though the Court did not explicitly state that this was 

 

 133. Bowers was decided in 1986 and Romer in 1996, ten years later.  In 
judicial doctrinal time, ten years is a fairly quick turnaround.  For example, Brown v. 
Board of Education, 347 U.S. 483 (1954), came fifty-eight years after Plessy v. 
Ferguson, 163 U.S. 537 (1896). 
 134. See generally Romer v. Evans, 517 U.S. 620, 624-37 (1996) (“The primary 
rationale the State offers for Amendment 2 is respect for other citizens’ freedom of 
association, and in particular the liberties of [those] who have personal or religious 
objections to homosexuality”).  It is worth noting that the word “Christian” or any of 
its derivatives are not mentioned in any of the Romer opinions, not even by Justice 
Scalia in his dissent.  See id. at 636 (referring to “religious bias” and “religious 
bigotry”). 
 135. See generally Bowers v. Hardwick, 478 U.S. at 186-220 (“Condemnation 
of those practices is firmly rooted in Judeo-Christian moral and ethical standards.”). 
 136. See Romer v. Evans, 517 U.S. at 632-37 (holding that Amendment 2 did 
not bear a rational relation to a legitimate state interest). 
 137. Id. at 633. 
 138. Id. at 632. 
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what it was doing.139 

4. Lawrence v. Texas 

 The Supreme Court handed down its decision in Lawrence two years 
ago, yet the full extent of its impact continues to be uncertain.  It would 
appear, at least initially, to be another step away from reliance on the 
traditional religious morals argument.  The most significant feature of the 
Lawrence decision is that it expressly overruled Bowers.140  In overruling 
Bowers the Court rejected the arguments that Bowers was based on—
including its heavy reliance on the traditional religious moral argument as a 
legitimate state interest.141  The Court instead adopted the analysis set forth 
by Justice Stevens in Bowers as controlling in Lawrence142 and 
acknowledged that the decisions in Casey143 and Romer144 eroded the 
validity of Bowers.145 

In rejecting Bowers, the Court also relied on the fact that since the 
Bowers decision was handed down, thirteen (rather than twenty-five) states 
had retained sodomy statutes, reflecting a shift in social and legal 
attitudes.146  This shift was also reflected by “[t]he courts of five different 
 

 139. See id. at 635 (acknowledging that the primary reason offered for the 
Amendment “is respect for other citizens’ freedom of association, and in particular the 
liberties of landlords or employers who have personal or religious objections to 
homosexuality”) (emphasis added).  It must be assumed that this is what the Court did, 
because if it had not done so, it would have been forced to find that Amendment 2 
survived the scrutiny of the rational basis test. 
 140. Lawrence v. Texas, 539 U.S. 558, 577-78 (2003) (explicitly overruling 
Bowers). 
 141. See id. at 577 (“The rationale of Bowers does not withstand careful 
analysis.”). 
 142. Id. at 578. 
 143. See Planned Parenthood v. Casey, 505 U.S. 833, 849 (1992) (noting that 
the Constitution protects an array of individual decisions, including marriage, 
procreation, contraception, family relationships, child rearing, and education). 
 144. See Romer v. Evans, 517 U.S. at 624, 635-36 (holding that an amendment 
to the Colorado Constitution precluding any government action to protect individuals 
based on their “homosexual, lesbian or bisexual orientation, conduct, practices or 
relationships” violated the Equal Protection Clause of the Fourteenth Amendment) 
(internal quotation omitted). 
 145. Lawrence v. Texas, 539 U.S. at 574, 576 (stating that the principle of 
Casey that “the Constitution demands [respect] for the autonomy of the person in 
making [personal] choices” extends to homosexuals as well as heterosexuals, and that 
“[t]he foundations of Bowers have sustained serious erosion from our recent decisions 
in Casey and Romer”). 
 146. Id. at 573. 
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states [that] have declined to follow [Bowers] in interpreting provisions in 
their own state constitutions parallel to the Due Process Clause of the 
Fourteenth Amendment.”147  In addition, the Court noted, “[t]o the extent 
that Bowers relied on values we share with a wider civilization, it should be 
noted that the reasoning and holding in Bowers have been rejected 
elsewhere.”148  The Court made several strong statements in rejecting 
Bowers, leaving little doubt that the case no longer constitutes good law: 

      In summary, the historical grounds relied upon in Bowers are more 
complex than the majority opinion and the concurring opinion by 
Chief Justice Burger indicate.  Their historical premises are not 
without doubt and, at the very least, are overstated. 

     It must be acknowledged, of course, that the Court in Bowers was 
making the broader point that for centuries there have been powerful 
voices to condemn homosexual conduct as immoral.  The 
condemnation has been shaped by religious beliefs, conceptions of 
right and acceptable behavior, and respect for the traditional family.  
For many persons these are not trivial concerns but profound and deep 
convictions accepted as ethical and moral principles to which they 
aspire and which thus determine the course of their lives. . . .  The issue 
is whether the majority may use the power of the State to enforce 
these views on the whole society through operation of the criminal 
law.149 

Such a resounding rejection of the opinions of Justice White and 
Chief Justice Burger signals a substantial weakening of the continuing 
validity of the argument.150 

 

 147. Id. at 576 (those states were Arkansas, Georgia, Montana, Tennessee, and 
Kentucky).  The Court also noted the “pattern of nonenforcement” in states that did 
retain sodomy laws.  Id. at 573. 
 148. Id. at 576; see also id. at 577 (“The right the petitioners seek in this case 
has been accepted as an integral part of human freedom in many other countries.”). 
 149. Id. at 571; see also id. at 572 (noting that the statements made by Justice 
White and Chief Justice Burger “did not take account of other authorities pointing in 
an opposite direction”). 
 150. Of course, Lawrence was not a unanimous decision.  Justice O’Connor 
concurried in the judgment but not in the overturning of Bowers or with the grounding 
of the result in the Due Process Clause of the Fourteenth Amendment, and Justices 
Scalia and Thomas and Chief Justice Rehnquist dissented.  Id. at 579, 586.  (O’Connor, 
J., concurring in the judgment) (Scalia, J., J. Thomas & C.J. Rehnquist, dissenting).  
Thus, it is certainly not the death knell of the argument, but it may very well indicate 
that its days are numbered to a degree previously unthinkable. 
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B.  In the Christian Church 

 Perhaps one of the most dramatic examples of the shifting foundation 
in the Christian Church may be seen in the Episcopal Church.151  The 
Episcopal Church entered the national spotlight in the summer of 2003 
when at its National Convention the Church voted to confirm the election 
of V. Gene Robinson as bishop coadjudicator of the Diocese of New 
Hampshire with the knowledge that Robinson was in a long-term 
committed relationship with another man.152  Robinson himself 
acknowledged that his confirmation was contrary to the traditional 
teachings of the church on homosexuality, though he qualified that by 
saying that just because the decision was contrary to tradition does not 
necessarily make it wrong.153  The decision to confirm the election of 
Robinson was not an easy one and has caused significant strife within the 
Anglican Communion both in the United States and internationally.154  At 
the same time that the General Convention affirmed the election of 
Robinson, it also approved a “compromise resolution on gay ritual,” 
officially acknowledging for the first time that bishops may, but are not 
required to, permit same-sex unions in their dioceses.155  The initial 
 

 151. There are a few other Protestant denominations that have made 
significant changes from the traditional attitudes and position.  For example, the 
United Church of Christ ordained its first openly gay person into the ministry in 1972; 
in 1985 the General Synod called on member churches to be open and affirming of 
homosexuals and continues to move toward “full inclusion of LGBT persons . . . 
throughout all aspects of our denomination’s life and witness.”  Mike Schuenemeyer, 
Message Concerning the Open and Affirming, Lesbian, Gay, Bisexual and Transgender 
Ministries of the United Church of Christ, at http://www.ucc.org/lgbt/ (last visited June 
15, 2005). 
 152. See Alan Cooperman, Episcopal Church Confirms Gay Bishop, WASH. 
POST, Aug. 6, 2003, at A01; Gabriel, supra note 16. 
 153. Cooperman, supra note 152. 
 154. See id. (recognizing that opponents to the confirmation argued the 
“outcome is a step toward moral disintegration in America,” and that the move “would 
cause thousands of Episcopalians to join more conservative denominations or 
Episcopal splinter groups”); Jerry Hames & Nan Cobbey, General Convention, 
EPISCOPAL LIFE (New York), Sept. 2003, at 1, 5 (stating that the decision of the 
General Convention “reverberated . . . across the nation and throughout the Anglican 
world”); James Solheim, Dioceses, Parishes React, EPISCOPAL LIFE (New York), Dec. 
2003, at 2 (noting that controversy continued to swirl around the confirmation three 
months after the Convention); see also Sarah Meyrick, Our 12-page Gay Summit 
Primer . . ., CHURCH TIMES (on file with the Author) (surveying the major documents, 
papers and statements of the Anglican Community on the issue of homosexuality made 
between 1991 and July 22, 2003). 
 155. See ONTARIO CONSULTANTS ON RELIGIOUS TOLERANCE, THE EPISCOPAL 
CHURCH, USA AND HOMOSEXUALITY:  ACTIVITIES AT THE YEAR 2003 GENERAL 
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proposal had called for the creation of a church ritual to bless same-sex and 
other nontraditional relationships, but it was modified to minimize further 
division within the Church.156 

Approximately six years earlier,157 in response to the already existing 
conflict over the status of homosexuals in the Christian Church, the 
Archbishop of Canterbury, who is the head of the Anglican Communion, 
which includes the Episcopal Church, asked two bishops158 to engage in a 
dialogue between believers debating the issue of homosexuality.159  This 
dialogue reflects the state of tension that exists in most Christian Churches 
today.160 

Bishops Lee and Spong characterized the debate as being “posed in 
biblical, moral and theological terms” and concluded that the main point of 
disagreement between the two views was “disagreement in the definition of 
homosexuality.”161  On one side there is the view that “homosexuality is an 
evil activity chosen by morally depraved or mentally ill people and 
condemned by God, scripture and tradition as sinful.”162  On the other side 
are those who believe that “sexuality is morally neutral and that both 
homosexuality and heterosexuality can be lived out either destructively or 
in life-affirming ways.”163  Then there are those in the middle—those who 
stand uncertain.164  Because of the moral terms in which homosexuality has 
 

CONVENTION, at http://www.religioustolerance.org/hom_epis8.htm (last updated Oct. 
10, 2003) [hereinafter ACTIVITIES AT THE YEAR 2003 GENERAL CONVENTION]. 
 156. Id.; Sharon Sheridan, Lectionary Approved for Optional Use, EPISCOPAL 
LIFE (New York), Sept. 2003, at 8. 
 157. See ONTARIO CONSULTANTS ON RELIGIOUS TOLERANCE, THE ANGLICAN 
COMMUNION AND HOMOSEXUALITY:  THE 1998 LAMBETH CONFERENCE, at 
http://www.religioustolerance.org/hom_angl5.htm (last updated Oct. 30, 2004). 
 158. Right Reverend John Shelby Spong was the Bishop of Newark, New 
Jersey, and Right Reverend Peter John Lee was the Bishop of the Diocese of Christ 
the King (South Africa). 
 159. Spong & Lee, supra note 24. 
 160. See generally LETTER TO THE BISHOPS, supra note 29, at ¶ 1 (“The issue of 
homosexuality and the moral evaluation of homosexual acts have increasingly become 
a matter of public debate, even in Catholic circles.”); Spong & Lee, supra note 24 
(“Today [the] debate [about homosexuality] is raging in every part of Christianity, 
sometimes above ground and sometimes underground.”). 
 161. Spong & Lee, supra note 24. 
 162. Id. (representing the “conservative” view). 
 163. Id. (representing the “liberal” view). 
 164. See id. (Those in the middle “feel both tentative and fearful in this debate.  
They have not come to firm conclusions and are uncomfortable with all those who 
have.  Members of this group are striving conscientiously to discern the mind of God in 
these matters and are not ready at this time to make decisions.”). 
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been defined, Bishops Lee and Spong concluded that “[n]either side, 
operating out of their definition, can with integrity compromise its position.  
Both sides hold their position to be not only true, but the only way they can 
be faithful to the God they feel called to serve.  Feelings run high.  
Solutions are not easy.”165 

Despite the inherent conflict created by how the debate has been 
defined, Bishops Lee and Spong found areas where both sides did agree:  a 
belief that homosexuals are also the children of God, an abhorrence of the 
hostility and abuse suffered by homosexuals, an affirmation of the 
sacredness of the institution of marriage and the importance of the family, 
and a condemnation of “any sexual behavior that is predatory and 
unwelcome.”166  The Bishops also recognized that there was strong 
disagreement on the issue of blessing same-sex unions, the authority of the 
Bible, and the ordination of homosexuals who are in faithful, monogamous 
relationships.167  Bishop Lee and Bishop Spong concluded by saying: 

It is our hope and our prayer that the Anglican Communion, through 
the example of its bishops, can model for the rest of the world a 
method of dealing with conflict, even rending conflict; namely, to treat 
those with whom we disagree with dignity, to recognize as legitimate 
the competing and seemingly irreconcilable points of view that divide 
us, to hold them in a dynamic tension, and to commit ourselves to live 
prayerfully into the solutions, confident that the God we serve will in 
time lead us all into God’s truth.168 

This hope and prayer continues in light of the consecration of Gene 

 

 165. Id. 
 166. Id.  The Roman Catholic Church also condemns violent and malicious 
acts committed against homosexuals, and views homosexuals as having “the same 
rights as all persons, including the right of not being treated in a manner which offends 
their personal dignity.”  CONGREGATION FOR THE DOCTRINE OF THE FAITH, SOME 
CONSIDERATIONS CONCERNING THE RESPONSE TO LEGISLATIVE PROPOSALS ON THE 
NON-DISCRIMINATION OF HOMOSEXUAL PERSONS, at ¶¶ 7, 12 (July 23, 1992), at 
http://catholicinsight.com/online/political/homosexuality/printer_400.shtml (last visited 
June 15, 2005) [hereinafter CONSIDERATIONS CONCERNING THE RESPONSE TO 
LEGISLATIVE PROPOSALS]. 
 167. Spong & Lee, supra note 24.  Another potential difference may be seen in 
the Roman Catholic Church which holds that sexual orientation is not a suspect class 
and not entitled to the same protections as race, sex, age, and other suspect categories.  
See CONSIDERATIONS CONCERNING THE RESPONSE TO LEGISLATIVE PROPOSALS, 
supra note 166, at ¶¶ 10, 14. 
 168. Spong & Lee, supra note 24. 
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Robinson in November 2003169 and may be seen in Christian Churches 
across the board as many of these churches have renewed their pledge to 
study and reflect on the issue.170 

IV.  CONCLUSION 

 What does all this mean?  At this point it is too early to accurately 
predict what lies ahead—who would have predicted in 1986 when Bowers 
was decided that this is where we would be a mere nineteen years later?  
What follows are some predictions as to what the likely implications are. 

 First, it is clear that there will be implications.  One needs to look no 
further than the decision by the Massachusetts Supreme Judicial Court in 
Goodridge v. Department of Public Health,171 or the action of civil 
disobedience by Gavin Newsom, the mayor of San Francisco in granting 
2800 same-sex marriage applications and filing suit against the State of 
California, to see that there will be implications.172  In Goodridge, the 
highest state court for the State of Massachusetts used the Supreme Court’s 
statement that “‘state courts are absolutely free to interpret state 
constitutional provisions to accord greater protection to individual rights 

 

 169. See generally Activevoice, EPISCOPAL LIFE (New York), Dec. 2003, at 30 
(containing several letters to the editors describing the authors’ reactions to the issues 
raised by Robinson’s consecration and the Anglican Communion’s response to 
it);ONTARIO CONSULTANTS ON RELIGIOUS TOLERANCE, THE EPISCOPAL CHURCH, 
USA AND HOMOSEXUALITY:  ACTIVITIES FOLLOWING THE 2003 GENERAL 
CONVENTION, at http://www.religioustolerance.org/hom_epis9.htm (last updated Oct. 
10, 2003). . 
 170. See, e.g., Lutherans Keep Schedule for Same-Sex Study, EPISCOPAL LIFE 
(New York), Sept. 2003, at 4 (deciding “not to postpone its timeline for considering 
whether to bless same-gender unions at its meeting in 2005”).  The Evangelical 
Lutheran Church in America released its report on schedule on January 13, 2005.  
TASK FORCE FOR EVANGELICAL LUTHERAN CHURCH IN AM. STUDIES ON SEXUALITY, 
REPORT AND RECOMMENDATIONS, (Jan. 13, 2005), 
http://www.startribune.com/static/pdf/elca_report.pdf.  But see Julia Dunn, Vatican 
Cancels Anglican Talks Over Gay Bishop, WASH. TIMES, Dec. 3, 2003, at 1 (discussing 
how talks between the Roman Catholic Church and the Anglican church collapsed and 
that the Russian, Armenian, Syrian, Coptic, and Ethiopian Orthodox Churches had 
suspended ties with the Episcopal Church in the aftermath of the confirmation of Gene 
Robinson as bishop of New Hampshire). 
 171. See Goodridge v. Dep’t of Pub. Health, 798 N.E.2d 941, 949 (Mass. 2003) 
(invalidating a marriage license statute that required individuals being married to be of 
opposite genders). 
 172. See Cheryl Wetzstein, San Francisco Sues State Over Gay ‘Marriage,’ 
WASH. TIMES, Feb. 20, 2004, at A03. 
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than do similar provisions of the United States Constitution’”173 to find that 
“barring an individual from the protections, benefits, and obligations of 
civil marriage solely because that person would marry a person of the same 
sex violates the Massachusetts Constitution.”174  While the Massachusetts 
court based its decision on the Massachusetts Constitution, it is unlikely 
that the court would have reached the same constitutional interpretation if 
the traditional religious moral argument still maintained the position of 
influence that it once did.  Rather, it is likely the court would have found 
that the State had a legitimate interest based on the morality argument and 
would have refused to recognize the rights of homosexual couples wishing 
to be married and to receive the benefits conferred by that legal status. 

 If courts are increasingly unable or unwilling to rely on this argument, 
either at all or as extensively as in the past, judges will be forced to make 
decisions—either to accord homosexuals improved legal standing or to find 
new arguments to support the longstanding legal restrictions placed on 
them, for the old arguments will likely become increasingly tenuous.175  
Whatever arguments develop or are abandoned, their impact will be great, 
as homosexuality’s place within the law has implications in numerous legal 
fields, including criminal justice,176 employment law,177 First Amendment 
 

 173. Goodridge v. Dep’t of Pub. Health, 798 N.E.2d at 956 (quoting Arizona v. 
Evans, 514 U.S. 1, 8 (1995)). 
 174. Id. at 969.  After issuing its opinion in Goodridge, the court was asked by 
the state senate if a civil union bill would be constitutional; the court held that such a 
provision would violate the state constitution.  Opinions of the Justices to the Senate, 
802 N.E.2d 565, 566, 572 (Mass. 2004).  Further impact of the decision in Goodridge 
may be seen in the events that took place in San Francisco.  See Wetzstein, supra note 
172.  It is also clearly seen in Lofton v. Secretary of Department of Children and Family 
Services., 358 F.3d 804, 825 n.26 (11th Cir. 2004), citing with approval the dissenting 
opinion of Justice Cordy in Goodridge that a legislature could rationally conclude that 
an opposite-sex parental environment for raising children was better than a same-sex 
parental environment in holding that a Florida law prohibiting homosexuals from 
adopting children was constitutional. 
 175. In addition to the traditional religious moral argument, old arguments 
include the idea that such restrictions are necessary for health, safety, and welfare 
because of the risk of communicable diseases, that homosexuals are not a suspect class 
on any level, all of which warrants only a rational basis standard for equal protection 
claims.  See Bowers v. Hardwick, 478 U.S. 186, 208 (1986) (Blackmun, J., dissenting) 
(stating that the question of whether homosexuals constitute a suspect class is 
controversial and that the petitioner asserted a general public health need in justifying 
the sodomy statute). 
 176. See generally EDITORS OF THE HARVARD LAW REVIEW, supra note 27, at 
9-38 (discussing sodomy statutes, solicitation statutes, bias crimes, and homosexual 
panic as a mental defect—both as an insanity defense and as a diminished capacity 
defense). 
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jurisprudence,178 public schools,179 marriage,180 family law,181 immigration 
and deportation,182 insurance,183 incorporation and tax exemption,184 local 
legislation,185 and public accommodation.186  Much has been written in this 
area, and given its uncertain future, as well as its indisputable importance, 
much more will be written.187  It is certain, however, that traditional 

 

 177. See generally id. at 44-73 (discussing employment law issues affecting gay 
men and lesbians in public and private employment). 
 178. See generally id. at 61-63, 76-77, 86-89 (examining students’ and teachers’ 
rights of protected speech and association). 
 179. See generally id. at 75, 85 (exploring gay students’ rights and teachers’ 
rights). 
 180. See generally id. at 95-113 (considering the right of homosexuals to marry 
and the implications of homosexual marriages on private law benefits); Wetzstein, 
supra note 172, at 1-2 (discussing the issuance of marriage licenses and the challenge to 
the California Constitution prohibiting same-sex marriages); CONGREGATION FOR THE 
DOCTRINE OF THE FAITH, CONSIDERATIONS REGARDING PROPOSALS TO GIVE LEGAL 
RECOGNITION TO UNIONS BETWEEN HOMOSEXUAL PERSONS, at ¶ 11 (Mar. 28, 2003), 
http://www.vatican.va/roman_curia/congregations/cfaith/documents/rc_con_cfaith_doc_
20030731_homosexual-unions_en.html (last visited June 15, 2005) (giving direction to 
bishops and Catholic politicians to work against the legal recognition of homosexual 
union, for granting legal recognition would “mean not only the approval of deviant 
behaviour . . . but would also obscure basic values which belong to the common 
inheritance of humanity”). 
 181. See generally EDITORS OF THE HARVARD LAW REVIEW, supra note 27, at 
116-50 (discussing adult adoption, custody and visitation, adoption and foster care, and 
procreation and parenting). 
 182. See generally id. at 150-53 (discussing how gay men and lesbians have been 
discriminated against based on their sexual orientation by the Immigration and 
Naturalization Service and the Public Health Service). 
 183. See generally id. at 153-56 (describing the difficulties faced by gay men 
trying to purchase life and health insurance due to the classification of sexual 
orientation as a risk factor in light of the AIDS epidemic). 
 184. See generally id. at 156-57 (discussing the difficulties some gay rights 
organizations have encountered in various states when attempting to incorporate and 
in obtaining tax-exempt status). 
 185. See generally id. at 157-60 (discussing the limits of local legislation passed 
in an attempt to prohibit discrimination based on sexual orientation). 
 186. See generally id. at 160-61 (discussing how private businesses, unlike 
private social groups and individuals, may not discriminate against someone based on 
their sexual orientation). 
 187. Even since I originally drafted this Note much has been written.  The 
Windsor Report was written for the Anglican Communion in light of the decision of 
the Episcopal Church to consecrate Gene Robinson.  THE LAMBETH COMM’N ON 
COMMUNION, THE WINDSOR REPORT 2004 (Oct. 2004), at 
http://www.anglicancommunion.org/windsor2004/downloads/windsor2004full.pdf; see 
also Dave Walker, The Windsor Report, at 



LINDLEY 6.5.DOC 8/7/2005  9:13:15 PM 

2005] Future of Morality as a Legitimate State Interest 1097 

religious notions and understandings will be lurking, perhaps under the 
surface, but ever present all the same because: 

[H]istory teaches us that in the United States religious understandings 
of difference have served as the basis upon which secular social 
differences . . . have been constructed. . . .  Protestantism is expressed 
in American secular sexual regulation, and so too have Protestant 
understandings of religious tolerance influenced areas of our social life 
that now seem fully secular.188 

Nowhere is this more true than in legal issues involving homosexuality. 

Kathryn V. Lindley∗ 

 

 

http://www.wibsite.com/features/windsorreport/ (last visited June 15, 2005) (providing a 
condensed and humorous synopsis of the report).  As discussed earlier, the ELCA 
released its report on January 13, 2005.  See supra note 170.  In a less direct way, the 
voters of eleven states wrote on the issue when they passed antigay marriage initiatives 
in their states in the 2004 election.  See Debra Rosenberg & Karen Breslau, Winning 
the ‘Values’ Vote, NEWSWEEK, Nov. 15, 2004, at 23 (describing “[h]ow the anti-gay-
marriage initiatives shaped the presidential contest”). 
 188. JAKOBSEN & PELLEGRINI, supra note 36, at 49. 
 ∗  B.A., St. Olaf College, 2002; J.D. , Drake University Law School, 2005.  I 
would like to thank Professor Andrea Charlow of the Drake University Law School for 
helping me determine my topic and Professors Susan Lindley and Elizabeth Galbraith 
of St. Olaf College for assisting me with locating the necessary sources and reviewing 
the substance of the religion portions of my Note. 
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