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WHERE HAMDI MEETS MOUSSAOUI IN THE       
WAR ON TERROR 

 
Frank Dunham* 

 

 

 Martin Niemöller, a World War I German U-Boat commander,1 and 
later a Lutheran pastor and philosopher,2 was asked by a student after 
World War II about the Holocaust—how could it happen?  Niemöller 
answered as follows: 

 First they came for the Communists but I was not a Communist so I 
did not speak out.  Then they came for the Socialists and the Trade 
Unionists, but I was not one of them, so I did not speak out.  Then they 
came for the Jews but I was not Jewish so I did not speak out.  And 
when they came for me, there was no one left to speak out for me.3 

 Throughout the history of this country, civil rights have taken a 
beating in times of national stress, though nothing approaching the 
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 1. JAMES BENTLEY, MARTIN NIEMÖLLER, 1892-1984, at 9 (1984). 
 2. Id. at 199. 
 3. The Quotations Page, Quotation Details, at 
http://www.quotationspage.com/quote/29611.html (last visited June 24, 2005) (quoting 
Martin Niemöller).  This quote is most often attributed to Niemöller, but its exact 
source and wording is varied. 
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Holocaust, of course.  You do not have to be a former World War I 
German U-Boat commander, a Lutheran pastor, or a philosopher to know 
this.  All you had to do was pay attention to history when they taught it to 
you in high school, when they taught it to you in college, when they taught 
it to you in law school.  If you paid attention, you know what has happened 
throughout our history in times of national stress.  The justification has 
always been:  we need to preserve our nation; we need to preserve our 
national security; we need to preserve our lives, and so, in order to do these 
things, we’ll take some shortcuts now—we can fix them later. 

 I will tell you what comes to my mind when people seek my advice in 
times of stress.  I am a criminal defense lawyer.  I’m not a philosopher or a 
U-Boat commander or even a pastor:  I do not do any of those things.  I 
can explain what typically happens when a person charged with a crime 
seeks you for advice—and let me tell you, when that happens they are 
under a lot of stress.  The very first question they ask is:  “How are you 
going to get me off?”  After you have answered that question, the next 
question is:  “How much time am I going to have to serve?”  That is when 
your skill and advice as a criminal defense attorney is most often the 
greater service to your client.  And when you give that advice, you are on a 
playing field you know.  Judges, prosecutors, even juror attitudes.  Your 
client’s history.  But when you play the game post-9/11 in any case the 
government believes is related to terrorism, it is a whole different 
ballgame, not untypical of past abridgements of civil liberties in earlier 
times of national stress. 

 Justice Brennan, at the Law School of Hebrew University, just a few 
years before he died, made the following statement: 

 The rumors of French intrigue during the late 1790’s, the claims that 
the civilian courts were unable to adjudicate the allegedly treasonous 
actions of Northerners during the Civil War, the hysterical belief that 
criticism of conscription during the war effort might lead droves of 
soldiers to desert the army or resist the draft during World War I, the 
wild assertions of sabotage and espionage by Japanese Americans 
during World War II, and the paranoid fear that the American 
Communist Party stood ready to overthrow the government, were all 
so baseless that they would be comical if it were not for the serious 
hardship that they caused during times of crisis.4 

 

 4. William J. Brennan, Jr., The Quest to Develop A Jurisprudence of Civil 
Liberties in Times of Security Crises, Address Before the Law School of Hebrew 
University, Jerusalem, Israel (Dec. 22, 1987), available at 
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 Post-9/11, we read of allegations of detainees being tortured during 
interrogations,5 debates about what torture means, extradition of detainees 
to countries that use torture during interrogations, misuse of material 
witness warrants to get young Muslims off the street, deportation 
proceedings in secret without due process, kangaroo courts dressed up as 
military tribunals to try war crimes and many, many other abuses.6  We 
accept this because it makes us safer, right?  Safer from whom, and who is 
“us?” 

 Now, I know that the biggest poster child of those who do not like 
what the Bush Administration did post-9/11 is the USA PATRIOT Act 
(Patriot Act).7  The Patriot Act probably isn’t all that bad, but it became 
the focal point of those who wanted to complain about the abridgement of 
civil liberties.  So, John Ashcroft went around the country to try to 
convince folks that the Patriot Act was good.8  He would show up in all 
kinds of strange places to give talks to try to win people over.  One of these 
talks was in a third grade classroom.  So, he’s standing up there and he’s 
giving his pitch, and then says:  “Now, I left time for questions, does 
anyone have any questions?”  A hand goes up, and he says:  “All right, do 
you have some questions?”  A little boy says:  “Yeah, my name is Bobby, 
and I’ve got two.  The first question is:  if Gore got more votes than Bush in 
2000, how come Bush is president?  The second question is:  why are you 
trying to take away our civil liberties with the Patriot Act?”  Before 
Ashcroft could answer either question, the recess bell went off, and all the 
children ran out the door like Pavlov’s dogs. 

 Lo and behold, when recess was over and the kids came back to their 
classroom, there was then-Attorney General Ashcroft, still sitting up at the 
front of the room, and he said:  “I promised you I would take your 
questions, and so I just waited until your recess was over.  I have less time 
than I had before, but I’ll still take some questions.”  So a little girl on one 
side of the room raises her hand, and Ashcroft asks:  “What’s your name?”  
She responds:  “Mary.”  He asks:  “Have you got a question?”  She says:  
“Well, actually, I’ve got four questions.  The first question is:  if Gore got 
 

http://www.capaa.wa.gov/pdf/brennan.pdf. 
 5. See, e.g., Neil A. Lewis, Red Cross Finds Detainee Abuse in Guantánamo, 
N.Y. TIMES, Nov. 30, 2004, at A1 (“[T]he Red Cross . . . asserted in such strong terms 
that the treatment of detainees . . . amounted to torture.”). 
 6. See, e.g., Bob Herbert, It’s Called Torture, N.Y. TIMES, Feb. 28, 2005, at 
A19 (discussing torture in post-9/11 United States). 
 7. USA PATRIOT Act, Pub. L. No. 107-56, 115 Stat. 272 (2001) (codified in 
scattered sections of 18 and 50 U.S.C. (Supp. II 2002)). 
 8. The following example is fictional, of course. 
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more votes than Bush in 2000, how come Bush is president?  The second 
question is:  why are you trying to take away our civil liberties with the 
Patriot Act?  The third question is:  do you know why the recess bell went 
off fifteen minutes early?”  After a pregnant pause, she said:  “And the 
fourth question is:  where is Bobby?” 

 I will leave the broad philosophical answers to these questions to 
others like Professor Douglas Kmiec because I’m just a criminal lawyer; I 
help people with real time, complex issues.  You know, there are big issues 
and there are little issues.  There is the woman who comes down to the 
kitchen table at three o’clock in the morning and finds her husband there, 
tears streaming down his face.  She asks:  “Honey, what’s the matter?”  He 
responds:  “You know, I’m just thinking.”  She asks:  “But what were you 
thinking about?  Why aren’t you up in bed?”  He replies:  “Well, I was 
thinking about that night long ago when we were in my car in back of your 
daddy’s barn, and our clothes were in the front seat, and we were in the 
back seat; you were fifteen, I was nineteen.  Your daddy stuck that shotgun 
in the window and said, ‘Boy, you better marry her or do twenty years.’”  
She asks:  “What would make you start thinking about that tonight?”  He 
counters:  “Well, I would have gotten out tonight.” 

 We try to provide advice to people who face these life choices, and 
this was a choice that would only affect one guy—it might affect his wife 
too—but the bottom line is that is what we do.  Our cases are not usually 
accompanied by global implications.  I am going to tell you about a couple 
of cases that I have been handling as a federal public defender, and I will 
leave it to you to decide whether our government has gone too far—and 
created global implications by the way it has dealt with them. 

 I was appointed as the first public defender in my district, the Eastern 
District of Virginia, in March of 2001.  By the time I was selected for that 
position, almost every other district in the country had had a public 
defender for many, many, many years.  Why was our district so late getting 
a federal public defender?  It is because whether you have a federal public 
defender is up to the United States District Court judges, and for years and 
years they voted against having a public defender.  Finally, in 1999, they 
had enough votes to carry the day for a defender, and in 2001, I was asked 
to take that job. 

 Now, the two cases I am talking about include Zacarias Moussaoui9 

 

 9. United States v. Moussaoui, No. CRIM.01-455-A, 2002 WL 1311722 (E.D. 
Va. Apr. 22, 2002), appeal dismissed, 43 Fed. Appx. 612 (4th Cir. 2002); United States 
v. Moussaoui, No. CR. 01-455-A, 2003 WL 21263699 (E.D. Va. Mar. 10 2003), appeal 
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and Yaser Hamdi.10  Both of these cases came into our office shortly after it 
was opened.  Both involve serious separation of powers questions.11  The 
Constitution is written in a way that Article I tells you what the legislature 
does,12 Article II tells you what the president does,13 and Article III tells 
you what the courts do.14  We have this notion of separation of powers; 
they are separated in the Constitution, and they are separated in the way 
they function.  But what does separation of powers mean?  Is it to protect 
the folks like us?  Or, is it to protect each individual branch of government 
from being infringed upon by one of the other branches of government?  
That is the issue that was raised in both Hamdi v. Rumsfeld15 and United 
States v. Moussaoui.16  It came up in two different ways.  In both cases, the 
government argued that separation of powers was to protect the 
prerogatives of the executive branch in times of war.17 

 Let me give you a little background of Hamdi, and then we’ll talk 
about Moussaoui for a moment.  The government argued that the 
separation of powers precluded Hamdi from challenging, in an Article III 
court, the facts on which his detention was based because it would put 
courts in the position of second-guessing the Commander-in-Chief.18  Now 
how did this come up in Hamdi’s case?  Who is Hamdi?  Where was 
Hamdi?  What did he do to put himself in this kind of position?  He was 
detained while in Afghanistan.19  He was at a Taliban training facility prior 

 

dismissed, 333 F.3d 509 (4th Cir. 2003), reh’g and reh’g en banc denied, 336 F.3d 279 
(4th Cir. 2003); United States v. Moussaoui, 282 F. Supp. 2d 480 (E.D. Va. 2003), aff’d 
in part, vacated in part, 365 F.3d 292 (4th Cir. 2004), amended on reh’g, 382 F.3d 453 
(4th Cir. 2004), cert. denied, 125 S. Ct. 1670 (2005). 
 10. Hamdi v. Rumsfeld, 243 F. Supp. 2d 527 (E.D. Va. 2002), rev’d, 316 F.3d 
450 (4th Cir. 2003), reh’g and reh’g en banc denied, 337 F.3d 335 (4th Cir. 2003), vacated 
by 124 S. Ct. 2633 (2004). 
 11. United States v. Moussaoui, 382 F.3d at 466-76; Hamdi v. Rumsfeld, 316 
F.3d at 462-66. 
 12. U.S. CONST. art. I. 
 13. U.S. CONST. art II. 
 14. U.S. CONST. art III. 
 15. Hamdi v. Rumsfeld, 316 F.3d at 462-66. 
 16. United States v. Moussaoui, 382 F.3d at 466-76. 
 17. See United States v. Moussaoui, 382 F.3d at 470 (discussing the 
government’s assertion that enemy combatant witnesses are crucial in combating 
terrorism and that producing the witnesses will impede the President’s ability to obtain 
the cooperation of foreign governments); Hamdi v. Rumsfeld, 316 F.3d at 470-71 
(reviewing the President’s war powers enumerated in Article II). 
 18. See Hamdi v. Rumsfeld, 316 F.3d at 471. 
 19. Id. at 460. 
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to 9/11.20  He didn’t go there for any kind of I-want-to-join-the-Taliban 
type of reason.  He went there because it was well-known in the Middle 
East that if you wanted intense religious training, and if you wanted to 
learn the martial arts regime for Jihad, which all young Muslim men are 
supposed to learn, you could go to these Taliban Muslim camps in 
Afghanistan.  If you want to join the Taliban, you can, if you don’t, they 
will let you go back to your home country—his was Saudi Arabia.  Hamdi 
was at the training camp when September 11 occurred.21  He asked if he 
could go home to Saudi Arabia.  He did not think he wanted to stay there 
anymore.  He was told that there was no way out because they were closing 
down the borders, but he would get out if he stayed at the camp. 

 One thing led to another, and the next thing he knew was that the 
Taliban had negotiated a way out for him and for others who were not 
involved in the fighting to get back to Kandahar and go home.  As they 
were leaving the camp in pickup trucks, they were surrounded by Northern 
Alliance troops that had told them they could leave, and they were 
arrested.22 

 They were taken to a prison camp, along with another American, who 
is kind of famous—or infamous—John Walker Lindh.  Lindh was captured 
at the same time, was brought to Alexandria, Virginia, and was 
prosecuted.23  Hamdi was then taken to Guantánamo, and while there, 
authorities determined that his story that he was born as a United States 
citizen was true.24  They did not believe him when he first told them that 
because, unlike Lindh, he did not look like he was born in the United 
States.  He looked like he was Saudi Arabian, he spoke Arabic; he was not, 
on the surface of it, an American citizen.  As it turned out, he was born in 
the United States and lived here until he was three years old, when his 
father then moved to Saudi Arabia and took Yaser with him.25 

 Thus, the government moved him to the United States and we saw a 
small article about it in the newspaper.  At the time we saw the article, 
John Walker Lindh was being prosecuted in our courthouse for the very 
same thing that the newspaper article said Hamdi had done.26  We assumed 
 

 20. Id. at 461. 
 21. Id. 
 22. Id. 
 23. United States v. Lindh, 212 F. Supp. 2d 541, 545 (E.D. Va. 2002). 
 24. Hamdi v. Rumsfeld, 124 S. Ct. 2633, 2636 (2004) (plurality opinion). 
 25. Joel Brinkley, Dispute Delays Release of a Saudi ‘Combatant,’ INT’L 
HERALD TRIB., Oct. 11, 2004, available at 2004 WLNR 5296541. 
 26. United States v. Lindh, 212 F. Supp. 2d at 547 (setting forth the ten counts 
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that Hamdi’s case would result in a prosecution which could very well be 
the type with insufficient funds to procure defense counsel.  So we asked to 
see Mr. Hamdi.  We wrote a letter to the brig commander at Norfolk and 
we called him on the phone. 

 Some time went by and we could not get any kind of response, so we 
filed a petition for writ of habeas corpus.  The magistrate appointed us.  
The magistrate ordered the government to let us see Mr. Hamdi, and it was 
only when the magistrate issued the order that it became clear that the 
government was never going to let us see Mr. Hamdi.  The reason they 
were not going to let us see Mr. Hamdi is because they did not intend to 
charge him with a crime.  They just intended to hold him until the war was 
over.  Of course, you are talking about a war that is never going to end.  
You know, if this had been World War I or World War II, people would 
have said it was okay because in two, three, four, maybe five years it will be 
over—one way or the other.  But this war on terror will probably never 
end, and so the United States District Court judge, Judge Robert G. 
Doumar, on an appeal from the magistrate, also ordered the government to 
let us see Hamdi.27  He was going to hold a hearing.  The government 
appealed because they didn’t want us to see Hamdi. 

 There were three appeals before we got to the bottom line, which was 
when the Fourth Circuit said that it does not matter what Hamdi had to say 
about any of this.  If the government produces facts, which on their face, 
would establish a basis for holding him as an enemy combatant, that is all 
they need to do.28  The court did not think Article III judges should be 
second-guessing sergeants, privates, and lieutenants in the field.  If those 
military officials make the judgment that an individual is an enemy 
combatant and state an adequate case to support it, he is an enemy 
combatant, a decision to be reviewed very deferentially by Article III 
judges to avoid violating the separation of powers.29  We thought that could 

 

in Lindh’s indictment, which included such charges as conspiracy to murder American 
citizens, conspiracy to support al Qaeda, and providing support to al Qaeda). 
 27. Hamdi v. Rumsfeld, 296 F.3d 278, 279 (4th Cir. 2002) (discussing Judge 
Doumar’s order). 
 28. See Hamdi v. Rumsfeld, 316 F.3d 450, 476 (4th Cir. 2003) (“Where, as 
here, a habeas petitioner has been designated an enemy combatant and it is undisputed 
that he was captured in a zone of active combat operations abroad, further judicial 
inquiry is unwarranted when the government has responded to the petition by setting 
forth factual assertions which would establish a legally valid basis for the petitioner’s 
detention.”), reh’g and reh’g en banc denied, 337 F.3d 335 (4th Cir. 2003), vacated by 
124 S. Ct. 2633 (2004). 
 29. See id. (holding that “courts are not in the position to overturn the 
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not be right, so we petitioned the Supreme Court to grant a writ of 
certiorari. 

 Now, mind you, there had been three trips to the appellate court in 
this case, and we weren’t even close to a trial.  Every time we went to the 
appellate court, we lost.  The first time it was because we could not be 
Hamdi’s next friend because we had never met him.30  The second time it 
was that we could not meet Hamdi because it was too soon; we needed to 
wait to see if the case could be resolved in some other way.31  The third 
time it was, “we’re not going to let you see him”—just not going to happen 
because separation of powers precludes this.32 

 We went to the Supreme Court, and we ended up with a decision that 
didn’t even have a majority—the decision was 4-2-2-1; the four said, yes, an 
enemy combatant that is a United States citizen can be detained.33  There is 
no problem with that, but due process attaches: he must have an 
opportunity to be heard, access to a lawyer, and a neutral and detached 
person sitting as a judge to decide the matter, particularly if the combatant 
is a United States citizen.34  The other two justices—Justices Stevens and 
Scalia—would have gone further.35  They would have ruled that when a 
citizen is involved, the only way to deprive him of his liberty is to charge 
him with a crime.36  If the government did not do that, forget it—they had 
to let him go.37  There were two others—Justices Ginsburg and Souter—
who concluded Hamdi could be held as an enemy combatant if there 
existed legislation that specifically permitted this, but the general 
authorization to use force to combat al Qaeda was not specific enough to 
override a statute prohibiting the placement of United States citizens in 
executive detention.38  They concluded Hamdi had to be either charged or 

 

military’s decision to detain [individuals],” “nor [did the court] see what purpose would 
be served by second guessing the military’s decision with respect to the locus of 
detention”). 
 30. Hamdi v. Rumsfeld, 294 F.3d 598, 606-07 (4th Cir. 2002). 
 31. Hamdi v. Rumsfeld, 296 F.3d at 284. 
 32. Hamdi v. Rumsfeld, 316 F.3d at 476-77. 
 33. Hamdi v. Rumsfeld, 124 S. Ct. at 2639. 
 34. Id. at 2650-51. 
 35. Id. at 2660-74 (Scalia, J., dissenting). 
 36. Id. at 2671 (Scalia, J., dissenting). 
 37. Id. (Scalia, J., dissenting). 
 38. Id. at 2652-60 (Souter, J., concurring in part, dissenting in part, and 
concurring in the judgment) (asserting that the Non-Detention Act precluded Hamdi’s 
continued detention, notwithstanding the Force Resolution and the Patriot Act). 
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released.39  The only member of the Court who agreed with the Bush 
Administration’s position was Justice Thomas.40  He would have affirmed 
the executive branch decision completely.41 

 I never saw Hamdi from the time we filed the first petition on his 
behalf in April 2002 in the district court in Norfolk until after certiorari was 
granted in December of 2003.  Imagine that—we had been litigating the 
case for over a year and a half, and I had never met the client.  The client, 
who was being held in communicado, without television or newspapers, did 
not even know he had a case.  Finally, when we were putting our brief 
together for the Supreme Court—the night before it was due—I got a 
phone call from the government telling me I could see Hamdi because his 
intelligence value had diminished.  They knew our brief was due the next 
day, and they knew that we had already written pages and pages of “He 
cannot even see his lawyer!”  We had to rewrite that part of the brief and 
had to go down to see him.  I will never forget what he said when I walked 
in the door and told him who I was and that he had a case in the United 
States Supreme Court.  He said:  “That’s what I’m talkin’ about!” 

 After Justice O’Connor’s plurality opinion made it clear that Hamdi 
was entitled to a due process hearing, we were able to negotiate Hamdi’s 
release over the summer of 2004 and he is now back in Saudi Arabia, 
having resumed the life he was living before he traveled to Afghanistan in 
2001.  While one never knows what actually goes into governmental 
decisionmaking in the executive branch, pressure from Judge Doumar to 
hold the hearing ordered by the Supreme Court certainly seemed part of it.  
However, it would be unfair not to give credit to a talented and fairminded 
United States Solicitor General, Paul Clement, and the staff at the Navy 
Brig who got to know Yaser Hamdi for who he really was. 

 I am going to discuss Moussaoui quickly because there is a common 
issue in that case.  Zacarias Moussaoui was originally accused of being the 
twentieth hijacker.42  As you all know, there were nineteen hijackers and 
four planes, and the government’s initial theories indicated that Moussaoui 
was supposed to be the fifth hijacker on the fourth plane—the plane that 
crashed into the field in Pennsylvania.  The government produced highly 

 

 39. Id. at 2660 (Souter, J., concurring in part, dissenting in part, and 
concurring in the judgment). 
 40. Id. at 2674-85 (Thomas, J., dissenting). 
 41. Id. at 2674 (Thomas, J., dissenting). 
 42. See, e.g., David Johnston, Not-Guilty Plea Is Set for Man in Terror Case, 
N.Y. TIMES, Jan. 3, 2002, at A1 (summarizing the criminal background of Moussaoui, 
possible twentieth hijacker). 
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classified information to the district court judge—they did not give it to 
us—for her to review in camera.  The judge concluded that some of this 
information had to be turned over to us—it turned out that some of it was 
pretty good for the defendant—and she ordered the government to 
produce three witnesses who were enemy combatants being held by the 
government because a proposed written summary of what their testimony 
would be was inadequate.43  The government refused to produce them.44  
United States District Judge Leonie Brinkema responded by striking 
references to the 9/11 conspiracy from the government’s case45 and by 
striking the death penalty as a possible punishment.46 

 The government appealed to the United States Court of Appeals for 
the Fourth Circuit.  The Fourth Circuit did not do much for the 
government on many of these issues.  The Fourth Circuit held that Judge 
Brinkema had properly determined that the witnesses were vital to the 
defense,47 that the government’s summary was inadequate,48 and that the 
separation of powers did not preclude the district court from issuing 
subpoenas for these individuals.49  However, the most critical thing from 
our standpoint was that even though they were available and helpful, as we 
had shown, we could not have the witnesses—not because of the separation 
of powers, but because the court found that a person could put together a 
substitute for the testimony of these witnesses without actually calling the 
witnesses.50  Someone could take certain intelligence documents, the court 
said, and use them to create a substitute statement that would serve the 
same purpose even though the government’s previous efforts at this had 
not done so.51  So, we tried to take that case to the Supreme Court; 
certiorari was denied about three weeks ago,52 and we are back in front of 
the district judge, moving forward, as best we can, with the case.  The 
denial of certiorari, of course, is not dispositive and the issue of denied 

 

 43. United States v. Moussaoui, 382 F.3d 453, 456-57 (4th Cir. 2004), cert. 
denied, 125 S. Ct. 1670 (2005). 
 44. See United States v. Moussaoui, 282 F. Supp. 2d 480, 482 (E.D. Va. 2003), 
aff’d in part, vacated in part, 365 F.3d 292 (4th Cir. 2004), amended on reh’g, 382 F.3d 
453, cert. denied, 125 S. Ct. 1670. 
 45. Id. at 485-87. 
 46. Id. at 487. 
 47. United States v. Moussaoui, 382 F.3d at 456, cert. denied, 125 S. Ct. 1670. 
 48. Id. at 456-57. 
 49. Id. at 476. 
 50. Id. at 478-82. 
 51. Id. at 478. 
 52. Moussaoui v. United States, 125 S. Ct. at 1670. 



DUNHAM 6.0 .DOC 8/7/2005  6:08:32 PM 

2005] Where Hamdi Meets Moussaoui in the War on Terror 849 

access to these witnesses would clearly have been ripe again upon a 
conviction following trial.  However, at the end of April, at Moussaoui’s 
insistence, the district judge allowed Moussaoui to enter a guilty plea to all 
of the charges.53  Because he still contests the death penalty and the 
government is still seeking it, there will have to be a penalty phase trial.54  
Whether the witness issue can be preserved in that context remains to be 
seen. 

 As I mentioned earlier, access to counsel was not afforded Hamdi or 
Moussaoui during most of both proceedings.  While we were precluded 
from access to Hamdi by the government, access to Moussaoui was limited 
for a different reason.  Moussaoui did not trust us.  Moussaoui fired us four 
months into the case, took over his own defense, and refused to see those 
of us who were then appointed “Standby Counsel.”  When he could not 
conduct his own defense appropriately, the district judge removed him as 
his own counsel and put his original court-appointed attorneys back in the 
case.  Nevertheless, he still will not talk to us. 

 In the interim, while he was his own attorney, he complicated his case 
by admissions made in his written pleadings, although in between 
unfortunate admissions in his pleadings, there was some brilliance.  The 
man is a smart man, and I think that is shown best by his request to John 
Ashcroft for a Bill of Particulars.  At the very time we were arguing that 
there could be witnesses that could help Moussaoui, witnesses who would 
say he was excluded from Mohammed Atta’s plan, the government tried to 
argue that Moussaoui really wasn’t the twentieth hijacker because nobody 
in the government said he was.  It did not matter that we had statements 
from the FBI Director, the Attorney General, the President, and the Vice 
President, all of whom called him the twentieth hijacker at one stage or 
another,55 and that the indictment was drafted as if he was.  The fact of the 
matter was that the prosecutors were maintaining that none of them had 
ever said that.  In any event, Moussaoui sent this multiple choice question 
to Judge Brinkema and insisted that she impose it on John Ashcroft as a 
Bill of Particulars to help clarify the issues in the case.  It went something 
like this:  John Ashcroft, is Moussaoui the twentieth hijacker (check box 
indicating yes or no); pilot of a fifth plane (box yes, box no); I do not know 

 

 53. See, e.g., Jerry Markon, Moussaoui Pleads Guilty in Plot, Says White 
House was Target, WASH. POST, Apr. 23, 2005, at A1. 
 54. Id. 
 55. See, e.g., Philip Shenon, A Nation at War:  The Terror Suspect, N.Y. 
TIMES, Apr. 16, 2003, at B10 (stating that “[t]he 20th highjacker description was 
offered by other senior government officials including Vice President Dick Cheney”). 
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(box yes, box no); let’s kill him anyway (box yes, box no). 
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