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I.  INTRODUCTION 

Countries make their own constitutional history, but not as they 
please.  Constitutional drafters work not under circumstances chosen by 
themselves but under circumstances directly found, given, and transmitted 
from the past. 

As a group of Iraqis assemble to constitute a new polity, they will find 
themselves forced to cope with the legacies of several past constitutional 
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experiments.  While many writings on constitution drafting idealize the 
experience as a moment of transcendental self-definition, Iraqis confront 
an extraordinarily difficult situation.  The legacy of Iraqi constitutions since 
1925 offer little to those seeking to achieve three of the primary purposes 
that constitutions have been designed to serve.  The first purpose—and the 
one most cited by those interested in constitutions and constitution 
drafting—consists of defining the authority of public officials.1  Yet Iraqi 
constitutions have, with varying degrees of frankness, placed critical 
matters outside of any meaningful mechanisms of accountability.  The 
second purpose, far less cited in the literature on constitution drafting, 
consists of affirming and supporting national sovereignty.2  Here Iraqi 
drafters will find a more checkered record, but both the country’s first 
constitution and its most recent have been partially imposed and betray 
this origin in several critical clauses undermining the country’s sovereignty.  
The third purpose focuses more on empowering than limiting—
constitutions are often used to build legitimate and effective institutions.3  
In Iraqi history, however, constitutions have generally been issued in ways 
that have undermined their own legitimacy; the critical problem has been a 
lack of inclusiveness in constitution drafting. 

Can Iraqis discover elements in this history to draw on in their 
struggle to reconstitute their political system?   This Article will briefly 
review the constitutional history of Iraq, consider the extent to which past 
documents have constrained state power (especially the authority of the 
executive), examine the relationship between the constitutions and 
sovereignty, and probe the relationship between constitutions and 
legitimacy in the country’s past.  The final part of this Article will turn 
attention to current attempts to write a permanent constitution, examining 
whether any successful effort might draw on the past or must only 
repudiate it. 

This inquiry is not explicitly comparative; that is, it focuses only on 
Iraq.  But it is an effort to engage in what Professor Kim Lane Scheppele 
has termed “constitutional ethnography,” which she defines as “the study 
of the central legal elements of polities using methods that are capable of 
recovering the lived detail of the politico-legal landscape.”4  Professor 

 

 1. NATHAN J. BROWN, CONSTITUTIONS IN A NONCONSTITUTIONAL WORLD:  
ARAB BASIC LAWS AND THE PROSPECTS FOR ACCOUNTABLE GOVERNMENT 195 
(2002). 
 2. Id. 
 3. Id. at 196. 
 4. Kim Lane Scheppele, Constitutional Ethnography:  An Introduction, 38 
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Scheppele suggests implicit comparative work by urging that such study—
even while it is grounded in “lived detail”—should be conscious of a 
broader array of constitutional experiences rather than confined to a single 
national case.5  It is this sort of implicit comparative spirit that will guide 
this Article:  the Iraqi experience will be viewed in the context of Arab 
constitutional experiments as well as broader postcolonial and 
authoritarian situations.  It will also work to counteract the tendency of 
much constitutional analysis to adopt an overly celebratory tone; this 
Article is informed by a belief that global constitutional analysis must focus 
more attention on the less liberal aspects of constitutionalism and the less 
successful instances of constitution drafting. 

II.  IRAQ’S CONSTITUTIONAL HISTORY6 

The Ottoman Constitution of 1876 was the first written text to govern 
Iraq.  But its viable life was quite short—suspended in 1878, the Ottoman 
Constitution was restored in 1908, but in 1914 Great Britain invaded the 
area, moving slowly (but not steadily) northward.  Britain completed its 
occupation of Iraq shortly after World War I ended.  Subsequently 
awarded a mandate from the League of Nations, Britain was obligated to 
justify its occupation of the country by agreeing to develop Iraq for 
independence.  Thus, after suppressing a rebellion, Britain moved to 
construct an independent Iraqi government.  In 1921 Faysal was brought in 
as king; he was a British ally from Mecca, which is located in what is now 
Saudi Arabia, who had been recently ousted by the French from Syria.  
Before formally assuming the throne, the British arranged for a measure of 
popular legitimacy:  the Iraqi Council of Ministers endorsed a resolution 
supporting Faysal’s assumption of the throne, provided that his 
government be “constitutional, representative and democratic” as well as 
“limited by law.”7  A process was then carried out in which residents of the 
country were asked whether they supported the resolution.  While this 
process was presented externally as a referendum (answered by an 
overwhelming majority in favor), it would have appeared internally as a 
loyalty oath.8 

 

LAW & SOC’Y REV. 389, 394-95 (2004). 
 5. See id. at 390-91. 
 6. Portions of the analysis in this section have been adapted from the 
Author’s recent book, BROWN, supra note 1. 
 7. GREAT BRITAIN COLONIAL OFFICE, REPORT ON 'IRAQ ADMINISTRATION:  
OCTOBER, 1920-MARCH, 1922, 14 (n.d.). 
 8. The process presented the following form to “representative committees”: 
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The British then set to work drawing up a constitution for Iraq.  The 
document was originally drawn up by British officials in Baghdad who 
based their work primarily on the Ottoman Constitution, though other 
constitutions were consulted.9  The Egyptian Constitution, then being 
drafted, was influential, especially concerning rights provisions.10  The 
officials submitted the draft to the colonial office in London and to King 
Faysal shortly after he took the throne.11  The original draft was sufficiently 
a British product that it was initially drafted in English.12   While the 
constitution was drafted, the British also sought to negotiate a treaty to 
govern their relationship with the Iraqi government. 

The British had drafted both the constitution and the treaty to their 
liking, but the documents required the assent of the Iraqi authorities to 
endorse them and make them work.  The Iraqi Cabinet proved reluctant to 
support a treaty that codified rather than replaced the mandate.  
Accordingly, the British pledged to support eventual Iraqi entrance to the 
League of Nations (an implicit sign of independence) and to renegotiate 
the treaty after only four years.  The Cabinet also insisted that the treaty be 
submitted to a Constituent Assembly for final approval.  That step led 
some Shi`i leaders to call for a boycott of the elections, arguing that the 
Constituent Assembly would effectively be a body that would only sanction 
British occupation. 13  Nevertheless, a Constituent Assembly was elected in 

 

We, the undersigned residents of Nahiyah/Mahallah in Qadha/Town of 
[_________], in the Liwa of [________] have heard, understood and fully 
considered the above Resolution of the Council of State, and it results that 
[________] express themselves in agreement therewith, and profess their 
allegiance to Amir Faisal while [__________] have signified their dissent. 

Id. 
 9. See Nigel G. Davidson, The Constitution of Iraq, 7 J. COMP. LEGIS. & 
INT’L L. 41, 44 (1925) (noting that the political leaders had “gained their experience 
under the pre-war Turkish Constitution” and thus, “the Turkish Constitution [was] 
taken as the most important, though not the only, precedent”). 
 10. Id. at 44-45. 
 11. Ahlam Husayn Jamil, AL-KHALIFYYA AL-SIYASIYYA WA-L-IJTIMA`IYYA 
LI-L-AWDA` ALLATI KAN YUTABBIQ FI THULLIHA DUSTUR 1925 FI AL-`IRAQ [THE 
POLITICAL AND SOCIAL BACKGROUND TO THE CONDITIONS IN WHICH THE 
CONSTITUTION OF 1925 IN IRAQ WERE APPLIED] 13-14 (1986). 
 12. E. M. Drower, Foreword to C. A. HOOPER, THE CONSTITUTIONAL LAW 
OF `IRAQ, at vii (Gaunt, Inc. 1998) (1928). 
 13. GREAT BRITAIN COLONIAL OFFICE, REPORT BY HIS BRITANNIC 
MAJESTY’S GOVERNMENT ON THE ADMINISTRATION OF 'IRAQ:  APRIL, 1923-
DECEMBER 1924, 5-15 (1925). 
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1924.14 

When the Constituent Assembly met, it understandably focused most 
of its attention on the Anglo-Iraqi treaty.  After months of bitter criticism 
and debate, the Assembly did not act; this led the British to issue a 
deadline for ratification.  The Assembly finally approved the treaty by 
narrowly passing a resolution that criticized the text, but indicated 
acceptance conditional upon effective British support for the inclusion of 
Mosul in the Iraqi state.15 

The Assembly then turned its attention to the constitution itself, 
introducing a small number of revisions.  Tribal leaders successfully 
insisted on striking a requirement that members of parliament be literate.  
The Assembly also modified the requirement for a parliamentary vote of 
no confidence, replacing the necessity for a two-thirds vote with a simple 
majority to bring down an individual minister or the entire cabinet.  In 
almost all other respects, however, the British draft was accepted.16 

As soon as it was adopted, imperfections in the draft became quite 
clear.  The constitution went into effect in March 1925, but the parliament 
was not to be convened until November 1.  Without parliament there was 
no constitutional mechanism to approve a budget in time.  The 
constitutional drafters had neglected to provide for special sessions.  A 
special session of parliament had to be convened in order to amend the 
constitution to allow for special sessions.  And when that amendment was 
passed, the amended clause inadvertently dropped the provision that 
allowed parliament to recess.17 

Yet the real changes in Iraq’s constitution came not through 
amendment of the text but through renegotiation of the treaty relationship 
with Britain.  In 1930 a new treaty was finally negotiated that made 
possible both the termination of the mandate and Iraq’s admission to the 
League of Nations in 1932.  The new treaty removed some, though not all, 
of Britain’s ability to move outside the constitutional structure.  By 
retaining some special (especially military) privileges, Britain was still in a 
 

 14. Id. at 15. 
 15. After the 1918 armistice ending the fighting in World War I was to have 
gone into effect, Mosul fell to British troops.  This prompted the nascent Turkish 
Republic, as the heir to the Ottoman Empire, to lay claim to the territory.  For the text 
of the resolution, see id. at 22-23. 
 16. Jamil, supra note 11, at 22-25. 
 17. HOOPER, supra note 12, at 89-91.  The Iraqi government argued that the 
constitutional amendment left the clause on parliamentary recess unaffected; Hooper 
dismisses that view as baseless.  Id. at 91. 
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good position to insist on enforcement of treaty obligations without 
reference to parliament. 

By 1932, therefore, Iraq appeared to be a pioneer in the Arab world 
with a fully constitutional monarchy.  On paper, Iraq’s parliament was as 
powerful as any that has existed in the Arab world.  Yet on no occasion did 
a single government, or even a single minister, fall because of a 
parliamentary vote of no confidence.18  In the late 1930s, a series of coups 
effectively established the military as the ultimate arbiter of the political 
system; civilian governments had to retain the confidence of the shifting 
military leadership rather than the parliament.  In 1941, a division in the 
governing elite led to the flight of many civilian leaders as well as the 
young king and the regent; they were returned after a brief war between 
the Iraqi government and the British.  Despite this political instability, the 
Iraqi constitution remained in force.  Even if not particularly relevant to 
political life, the constitution remained not only intact but also largely 
unviolated, at least in formal terms. 

It was not until 1958 that the constitution was finally abandoned.  
Early in that year, a hastily arranged union between Iraq and Jordan (a 
Hashimite answer to the republican Syrian-Egyptian union) resulted in a 
new constitution for the new, federal state.  In July, a military coup 
overthrew the existing government, abolished the monarchy, suspended 
the constitution, and disbanded the parliament.  A three-member Council 
of Sovereignty was established with complete authority in the country.  
Eventually the body was broadened and retitled the Revolutionary 
Command Council (RCC).  About a dozen members served on the RCC.  
An interim constitution was hastily issued that confirmed the Council’s 
monopoly over authority.  While the constitution made provisions for a 
cabinet and judiciary, the first was subordinated to the Council and the 
second was given no effective basis for independence.19  The constitutional 
order of Iraq grew more complex, but it did not change in essence between 
that time and the abolition of the RCC by Paul Bremer in 2003. 

Indeed, constitutional documents written since the overthrow of the 
monarchy in 1958 have contained no effective means of accountability.  
Republican Iraq has been remarkable for its hostility to anything beyond 
the forms of constitutionalism.  The RCC, like most similarly named bodies 
 

 18. This is a major theme in Jamil.  See generally Jamil, supra note 11. 
 19. I have relied on the text of the constitution printed in the Iraq daily 
newspaper Al-Zaman published on October 14, 2003.  Al-Zaman is available at 
http://www.azzaman.com.  An untranslated version of the interim constitution of 1958 
is available at http://www.niqash.org/intern/getBin.php?id=136.  
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in the Arab world, exercised absolute authority.  While the composition of 
the RCC changed through both violent and peaceful means over the past 
four decades, Iraq’s fundamental constitutional structure remained the 
same:  authority is concentrated in the hands of an unaccountable 
committee.  From 1958 to the 1970s, Iraqi politics were so turbulent that 
various regimes generally had little opportunity to go beyond brief, interim 
constitutions.  For instance, one of the more elaborate efforts, a 
constitutional document issued in 1964, quickly ran afoul of internal 
stability, which barred its effective operation.  While reference was made 
on several occasions to an elected parliament, the RCC and its president 
monopolized virtually all state functions either directly or through 
appointment.  Governmental changes in Iraq—accomplished through 
coups in 1963 and 1968—were formalized not through constitutional 
amendment, but simply by changing the composition of the RCC. 

This situation changed somewhat with the promulgation of the 1970 
Interim Constitution.  The document contained some ideological 
provisions too vague to guide governance.  Among the vague clauses was 
one that recognized the existence of a separate Kurdish national identity in 
Iraq.  The document was amended in some minor ways in the early 1970s 
and reaffirmed as Iraq’s constitution in 1990.  In 1995, an extremely modest 
step was taken to diminish the monopolization of authority by the self-
perpetuating RCC.  The RCC amended the constitution to allow its 
president to be presented to the assembly and then the entire population 
for ratification. 

In 2003 an American-led force toppled the Iraqi government and 
quickly established a Coalition Provisional Authority (CPA) to rule in its 
stead.  On May 16, 2003, the CPA issued Regulation Number 1, assigning 
itself “all executive, legislative and judicial authority necessary to achieve 
its objectives.”20  The CPA relied on an expansive (and sometimes 
implausibly ambitious) reading of its authority. 

The 1907 Hague Convention on the Laws and Customs of War 
requires occupying powers to respect the laws in force in the country,21 and 
United Nations Security Council Resolution (UNSCR) 1483, cited as a 

 

 20. Coalition Provisional Authority Regulation Number 1, § 1 (May 16, 2003), 
available at http://www.iraqcoalition.org/regulations/20030516_CPAREG_1_The_ 
Coalition_Provisional_Authority_.pdf [hereinafter Regulation Number 1]. 
 21. Convention Respecting the Laws and Customs of War on Land with 
Annex of Regulations, Oct. 18, 1907, annex art. 43, 36 Stat. 2277, 2306, 1 Bevans 631, 
651. 
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basis for CPA Regulation Number 1,22 called for compliance with the 
Hague Convention.23  UNSCR 1483 did charge the CPA with restoring 
security and creating “conditions in which the Iraqi people can freely 
determine their own political future,” allowing the CPA its more generous 
reading of its powers.24  But the subsequent UNSCR 1511, often cited in 
CPA legal documents, stresses both the provisional and shared nature of 
CPA responsibility by reaffirming the “temporary nature of the exercise by 
the [CPA] of the specific responsibilities” given to the CPA.25  In addition, 
UNSCR 1511 recognized the Iraqi Governing Council (IGC) and its 
ministries as embodying “the sovereignty of the State of Iraq during the 
transitional period.”26 

The political basis of the CPA proved even shakier than its legal 
basis.  In the summer of 2003, the CPA finally announced that it would 
move to transfer full legal authority to an Iraqi government as soon as a 
constitution could be put into operation.27  The IGC was assigned the task 
of producing an appropriate procedure, but the IGC proved too nervous, 
divided, and slow to move decisively on the matter.28  The CPA’s desire for 
an abbreviated process (especially as a series of insurgencies took root), 
Iraq’s inchoate political environment, and the belief that Islamists would 
do well in elections led the CPA to press the IGC into signing an 
agreement on November 15, 2003, that provided for an expedited 
transitional process.29  Under that agreement, the IGC would write a 
Transitional Administrative Law (TAL) to govern the country while a 
constitution was written.30  The IGC and CPA would then dissolve, and 

 

 22. See Regulation Number 1, supra note 20, § 1 (providing the statement of 
the CPA Administrator, L. Paul Bremer, that pursuant to his authority as CPA 
Administrator, “relevant U.N. Security Council Resolutions, including Resolution 1483 
(2003), and the laws and usages of war,” he promulgated CPA Regulation Number 1). 
 23. S.C. Res. 1483, U.N. SCOR, 58th Sess., 4761st mtg. at 2, U.N. Doc. 
S/RES/1483 (2003), available at http://www.un.org/Docs/sc/unsc_resolutions03.html. 
 24. Id. 
 25. S.C. Res. 1511, U.N. SCOR, 58th Sess., 4844th mtg. at 2, U.N. Doc. 
S/RES/1511 (2003), available at http://www.un.org/Docs/sc/unsc_resolutions03.html. 
 26. Id. 
 27. The November 15 Agreement:   Timeline to a Sovereign, Democratic and 
Secure Iraq 1, available at http://www.iraqcoalition.org/government/AgreementNov15 
.pdf (last visited June 10, 2005). 
 28. INT’L CRISIS GROUP, IRAQ’S CONSTITUTIONAL CHALLENGE 5-6 (Nov. 13, 
2003), available at http://www.crisisgroup.org/library/documents/middle_east___north_ 
africa/19_iraq_s_constitutional_challenge.doc.  
 29. The November 15 Agreement, supra note 27, at 1-2. 
 30. Id. 
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Iraq would be governed by an assembly selected in vaguely defined 
caucuses rather than direct elections.31  That assembly would oversee 
elections, however, for a body that would write a permanent constitution.32 

Yet the CPA’s desire to avoid quick elections sparked deep 
suspicions that it sought to dominate the entire process.  Early drafts of the 
TAL did little to allay such suspicions.  Under intense pressure, the caucus 
system was scrapped and, therefore, the final draft of the TAL left many 
matters related to the interim government overseeing the process unclear.  
But it did provide for a popularly elected assembly that would write a 
constitution.33  In June 2004 an annex to the TAL was promulgated, which 
filled in the lacunae concerning the transitional process.34 

The TAL established an ambitious schedule for writing a permanent 
constitution:  elections would be held by December 31, 2004 (though an 
extension to the end of January 31, 2005, was allowed).35  The newly 
elected National Assembly would serve both as a transitional parliament 
and a constituent assembly; it would be required to draft a permanent 
constitution by August 15, 2005 (though it could request a single six-month 
extension from the transitional presidency).36  If it were to fail—or if its 
work was rejected in a referendum—a new assembly would be elected and 
entrusted with the task.37 

The new constitution will have to confront three problematic aspects 
of Iraq’s constitutional legacy:  the failure to constrain executive authority, 
the problematic relationship between constitutions and sovereignty, and 
the non-participatory nature of the drafting process. 

 

 31. See id. at 1 (“[L]ocal caucuses will be convened in each of Iraq’s 18 
governorates to elect delegates from among their number for an Iraqi Transitional 
National Assembly.”). 
 32. Id.  See also L. Paul Bremer & Jalal Talabani, A Statement to the Iraqi 
People 2, available at http://www.iraqcoalition.org/government/AgreementNov15.pdf 
(stating that the transitional government would “assume sovereignty and administer 
elections to draft a constitution”). 
 33. IRAQ INTERIM CONST. OF 2004, arts. 30, 60, available at http://www.cpa-
iraq.org/government/TAL.html (last visited June 10, 2005). 
 34. IRAQ INTERIM CONST. OF 2004 Annex, available at http://www.cpa-
iraq.org/government/TAL_Annex.html (last visited June 10, 2005). 
 35. IRAQ INTERIM CONST. OF 2004, art. 30, available at http://www.cpa-
iraq.org/government/TAL.html (last visited June 10, 2005). 
 36. Id. art. 61. 
 37. Id. 
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III.  EXECUTIVE AUTHORITY38 

No Iraqi constitution has been effectively designed to contain 
executive authority within clear legal bounds.  Iraq’s first constitution and 
its most recent did make significant efforts in that direction; all intervening 
texts abandoned even most pretenses of rendering the executive legally 
accountable. 

The 1925 Constitution apparently provided for a strong measure of 
parliamentarism within the context of a constitutional monarchy.  While 
working from the Ottoman model—where parliamentarism did not take 
effective hold—the draft of the Iraqi Constitution introduced potentially 
important modifications.  Not only did it proclaim the principle of popular 
sovereignty, it also introduced some institutional departures from the 
Ottoman Constitution of 1876.  First, ministerial responsibility was clearly 
granted to the parliament.  The king was authorized to select a prime 
minister (an office that had been purposely omitted from the 1876 
Ottoman Constitution), and the other ministers were appointed by the king 
on the advice of the prime minister.  Yet the ministers could only continue 
to serve with the confidence of the Chamber of Deputies, the lower house 
of parliament.  The Chamber could remove confidence from either an 
individual minister or the entire cabinet. 

Further, the constitution introduced a special High Court composed 
of judges and members of the upper house of parliament.  The Ottoman 
constitution had provided for a similar court, borrowing from European 
constitutional designers anxious to ensure that ministers and high officials 
were criminally responsible (even in countries where the question of 
political responsibility remained undetermined).  What was innovative 
about the Iraqi court was the explicit provision that the Court could, when 
called, interpret the constitution even to the extent of striking down 
legislation. 

In addition, the rights provisions of the constitution were expanded.  
Personal liberty, resort to the courts, freedom of expression, meeting, 
association, and religion (extending to the freedom of religious minorities 
to operate their own schools) were all guaranteed.  All rights were to be 
defined or regulated by law, except equality before the law and freedom 
from torture, deportation, forced labor, and uncompensated confiscations, 
which were absolute. 

 

 38. Portions of the analysis in this section have been adapted from the 
Author’s recent book, BROWN, supra note 1. 
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Thus, the draft Iraqi constitution seemed to provide a real basis for 
constitutionalist politics.  State authority was to be exercised in accordance 
with the law, the constitution provided real checks on the actions of high 
officials, and the king and the executive branch were to operate within 
constitutional bounds.   Yet in practice, the 1925 Constitution, while 
honored, never worked in a constitutionalist manner.  First, many of the 
structures established by the constitution never exercised any effective 
oversight role.  No cabinet ever lost the confidence of the parliament, and 
not even a single minister lost his position as a result of parliamentary 
action.  What the parliament did not dare was left for a period to the 
military:  between 1936 and 1941 a series of military coups forced the 
resignation of several cabinets.  The judiciary was not able to use its tools 
either. 

Second, political structures outside of the state never arose that could 
activate the constitution.  Political parties were the most notable failure 
here:  until the 1950s, successful parties remained paper organizations and 
loose coalitions.  Only late in the constitution’s life did more organized and 
disciplined parties attract popular support, and then they were forced 
outside of the electoral and parliamentary order by the repressiveness of 
the regime as well as their own ideologies.  The Iraqi Communist Party 
stood as the primary example of the movement of political parties outside 
of constitutional channels, and the Ba`th Party was similar in this regard. 

After 1958, Iraqi constitutions abandoned the attempt to build 
parliamentary systems, although some of the forms were eventually 
resigned.  Authority was first concentrated, unambiguously and 
unapologetically, in the hands of the executive.39  In 1958 the Council of 
Sovereignty constituted itself as the head of the Iraqi state.40  It did allow 
for a cabinet, which it granted legislative authority, but the cabinet was 
effectively responsible to the Council.41  The concentration of authority in 
the hands of the executive was initially explained by the provisional, 
abbreviated, and revolutionary nature of the document.  But even later, 
more extensive constitutions only made limited and extremely vague forays 
away from total executive domination, and subsequent amendments added 
little in this regard.42 

 

 39. See generally IRAQ INTERIM CONST. OF 1958, available at 
http://www.niqash.org/intern/getBin.php?id=136 (untranslated) (last visited June 10, 
2005). 
 40. See generally id. 
 41. See generally id. 
 42. See generally IRAQ INTERIM CONST. OF 1970; IRAQ INTERIM CONST. OF 
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Indeed, the post-1958 constitutions are notable for their lack of shame 
in avoiding any restrictions on the executive.  For instance, language on 
rights was restrictive even by the standards of Arab constitutional 
documents.  Freedom of expression was regulated by both law and official 
ideology.  Article 26 of the 1970 Constitution “guarantees freedom of 
opinion, publication, meeting, demonstrations and formation of political 
parties, syndicates, and societies in accordance with the objectives of the 
Constitution and within the limits of the law.  The State ensures the 
considerations necessary to exercise these liberties, which comply with the 
revolutionary, national, and progressive trend.”43  In effect, the constitution 
banned many varieties of political activities rather than protecting them. 

The Council of Sovereignty’s successor, the Revolutionary Command 
Council, continued to monopolize almost all authority and answered only 
to itself.  This supreme body even named its own members (after 1968, 
from the members of the Ba`th party), making it an entirely self-
perpetuating body.  The president of the RCC doubled as president of the 
republic, cabinet ministers were responsible to the RCC, and the RCC and 
president possessed extensive legislative authority only partially shared 
with an elected parliament.  In short, the 1970 Iraqi Constitution was 
unabashedly authoritarian, lacking in accountability, and extremely weak 
on democratic process and liberal rights.  The 1995 Amendment that 
allowed a popular referendum to approve the RCC’s choice of president 
may have been a vague nod in the direction of popular accountability, but 
it also augmented the position of the president:  by confirming the selection 
of the president by popular election, the amendment removed the 
authority of the RCC to dismiss the president.  Occasionally the 
constitution grew more bashful—all documents issued after 1958 
proclaimed the independence of the judiciary, but none gave the principle 
any institutional form. 

Much of this pattern was reversed with the TAL, which in a sense 
returned Iraq to the pattern established by the 1925 Constitution:  some 
real trappings of constitutionalist practice were introduced, but significant, 
even insurmountable, problems inhibited the ability of the document to 
give life to them.  For instance, a National Assembly was to be elected,44 
 

1968; IRAQ INTERIM CONST. OF 1964; IRAQ INTERIM CONST. OF 1963.  These documents 
are compiled at http://www.niqash.org/content.php?contentTypeID=91&id=477 (last 
visited June 10, 2005). 
 43. IRAQ INTERIM CONST. OF 1970, art. 26, available at 
http://www.mallat.com/iraq%20const%201970.htm (last visited June 10, 2005). 
 44. See IRAQ INTERIM CONST. OF 2004, art. 30(D) (providing that the National 
Assembly elections “shall take place by 31 December 2004 if possible, and in any case 
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but those elections proved to be extremely difficult to hold, and, in the 
mean time, no effective check on the executive existed.  Authority was 
shifted largely from the presidency (now a three-person office that could 
act only by mutual agreement of all its members)45 to the prime minister 
and the cabinet.  Far stronger provisions for judicial independence were 
written into the law,46 as was judicial review,47 but the larger task of 
restoring a viability judiciary remained before these provisions could have 
any practical effect. 

IV.  NATIONAL SOVEREIGNTY48 

From the beginning of Iraq’s experience with its own constitutions, 
the documents have been closely linked to issues of sovereignty, but always 
in a way that has undermined constitutionalism.  The country’s first 
constitution was tied to efforts by Great Britain, as the mandatory power, 
to establish mechanisms of self-government that would eventually lead to 
the country’s independence.  But such efforts always implied—at least to 
the British—incorporation of an independent Iraq into the British orbit.  
Thus, the order introduced by the British contained some subtle but 
deliberate and extremely important limitations on constitutionalist 
practice, as British officials noted frankly at the time.  As long as the 
mandate continued, it was clear that the British—and not the king, the 
parliament, or the constitution—had ultimate authority in the country.  
The British designed a constitution and a treaty that originally were to 
operate within the context of the mandate (despite strong Iraqi pressures 
to replace the mandate immediately).  But they also anticipated the 
eventual end of the mandate.  Accordingly, the constitution stipulated the 
continuing validity of all laws and regulations issued since the British had 
asserted control (along with prewar Ottoman law) until and unless they 
were declared unconstitutional or repealed.49  Court judgments (including 

 

no later than by 31 January 2005”), available at http://www.cpa-
iraq.org/government/TAL.html (last visited June 10, 2005). 
 45. See id. art. 36(C) (providing that “[t]he Presidency Council shall take its 
decisions unanimously”). 
 46. See id. art. 43(A) (“The judiciary is independent, and it shall in no way be 
administered by the executive authority, including the Ministry of Justice.”). 
 47. See id. art. 44(C) (“Should the Federal Supreme Court rule that a 
challenged law, regulation, directive, or measure is inconsistent with this Law, it shall 
be deemed null and void.”). 
 48. Portions of the analysis in this section have been adapted from the 
Author’s recent book, BROWN, supra note 1. 
 49. IRAQ CONST. OF 1925, arts. 113-14, available at 
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those from military courts) issued under British rule and the mandate were 
constitutionally endorsed without qualification.  Thus it became legally and 
constitutionally impossible to contest any action that the British had taken. 

Most subtly, the British-drafted constitution placed not only the 
mandate but also the entire relationship between Iraq and Britain outside 
the constitutional order as much as possible.  An oil concession, for 
instance, was negotiated and presented to the cabinet one week before the 
constitution came into effect so it would not have to be presented to the 
parliament.50  Article 26 of the Iraqi Constitution allowed the king to take 
emergency measures in the absence of parliament, provided only that he 
obtain cabinet approval.51  The king was required to submit all such 
measures—with the explicit exception of those taken in fulfillment of 
treaties—to parliament at its next sitting for approval.52  The effect of this 
exception was to allow the king—at his own initiative or under British 
pressure—to move completely outside constitutional structures and 
procedures by dissolving parliament and taking whatever actions the 
Anglo-Iraqi Treaty was deemed to require. 

The constitution was thus carefully written to restrict the Iraqi state 
domestically but not to render it independent from the British.  The 
practical effect of the document thus depended on the provisions of the 
Anglo-Iraqi Treaty.  The first such treaty—drafted alongside the 
constitution—clearly provided for ultimate, albeit indirect, British control.  
For instance, the first treaty required that the king must consult the British 
high commissioner on all fiscal matters; this, in conjunction with a 
constitutional requirement that proposals for public expenditures could be 
introduced only by ministers (and not by parliamentary deputies) insured 
that, in the words of a contemporary observer, “Iraq[i] finance is 
completely under British control insofar as that power chooses to exercise 
it.”53 The Anglo-Iraqi Treaty provided for a number of subsidiary 
agreements that required the Iraqis to appoint British officials to key posts 
and defer to British wishes in matters including military forces and the 
legal position of foreigners.54 

 

http://www.geocities.com/dagtho/iraqiconst19250321.html (last visited June 10, 2005). 
 50. Jamil, supra note 11, at 17-18. 
 51. IRAQ CONST. OF 1925, art. 26(3), available at 
http://www.geocities.com/dagtho/iraqiconst19250321.html (last visited June 10, 2005). 
 52. Id. 
 53. HENRY A. FOSTER, THE MAKING OF MODERN IRAQ:  A PRODUCT OF 
WORLD FORCES 192 (1935). 
 54. For a detailed analysis of the subsidiary agreements, see id. at 194-99. 
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While the British and Iraqi governments negotiated subsequent 
treaties, the limitations on sovereignty implied in those documents 
(allowing British use of Iraqi military facilities, for instance) made them 
increasingly controversial.  In 1930 an Anglo-Iraqi treaty was negotiated 
that proved sufficient for Iraq to gain admission to the League of Nations 
in 1932.  In 1948 word of another treaty provoked domestic unrest.55  In 
1955 Iraq joined the Baghdad Pact, a network of alliances that firmly tied 
the country to the western alliance system, leading to intense nationalist 
criticism of the government.56 

The revolutionary regime that overthrew the 1925 constitutional 
monarchy was thus anxious to assert Iraqi sovereignty as quickly and firmly 
as possible.57  The new orientation took diplomatic form when Iraq 
formally withdrew from the Baghdad Pact.  But it also took constitutional 
form—the first Article of the Interim Constitution of 1958 read simply:  
“The State of Iraq is an independent republic possessing full sovereignty.”58  
Subsequent documents similarly led off with an unqualified declaration of 
sovereignty.  Paradoxically, the limitations on sovereignty implied in the 
1925 Constitution had undermined constitutionalism by moving some 
critical matters outside of constitutional channels—but the post-1958 
documents so concerned themselves with correcting the sins of the past 
that they also sacrificed constitutionalism.  Iraq’s post-1958 revolutionary 
forms of legitimacy were based on the insistence that guaranteeing 
sovereignty demanded strong—essentially unlimited—government. 

Developments subsequent to the Anglo-American invasion of 2003 
hardly solved the difficult relationship between sovereignty and 
constitutionalism in Iraq—indeed they aggravated it.  Initial attempts to 
write a constitution under full foreign occupation ultimately floundered 
precisely because they would have required that either an occupation or a 
nonsovereign Iraqi government (or a combination) author them, which 
would render them illegitimate.  The more modest TAL was deeply 

 

 55. See Shakir Hanish, The July 14th 1958 Revolution in Iraq (noting that 
libertarian movements called for resistance to both the 1930 and the 1948 mutual 
defense treaty), available at http://www.iraqcp.org/0030711shE.htm (last visited June 
10, 2005). 
 56. Id. 
 57. See id. (noting that the 1958 Interim Constitution was adopted July 26—
only twelve days after the revolution). 
 58. IRAQ INTERIM CONST. OF 1958, art. 1, available at 
http://www.niqash.org/intern/getBin.php?id=136 (untranslated) (last visited June 10, 
2005) (translation in text by Author). 
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criticized because it contained provisions for the process by which the 
permanent constitution would be written (and indeed early drafts of the 
TAL sought to go further and dictate some of the content as well).  Thus, 
the TAL’s relatively liberal provisions—many of them unprecedented in 
Iraq (though not in the Arab world)—were tainted from the beginning by 
the sharp limitations in sovereignty implied in the document.  Those 
limitations, in turn, reflected negatively on the TAL-mandated effort to 
write a permanent constitution.59 

V.  LEGITIMACY 

Iraqi constitutional history has also displayed an unfortunate link 
between nonparticipatory process and illegitimacy.  Constitutions have 
been written in a very closed fashion, and departures from this pattern 
have been met not with an enthusiastic embrace but, with suspicion. 

Iraq’s first constitution, for instance, was initially drafted in a very 
closed fashion, and the effort was begun by British rather than Iraqi 
officials.60  An attempt to widen the process was only partially successful.  
Elections were held for a constituent assembly, but some prominent Shi`i 
religious leaders urged a boycott, arguing that the assembly would not be 
able to act independently of British wishes.61  Indeed, while the Assembly 
balked at ratifying an Anglo-Iraqi treaty, they ultimately felt compelled to 
grant approval.62  As discussed above, the constitution that resulted did 
move the relationship with the British partly outside of constitutional 
channels.  Thus, the boycott was based on genuine concerns, but its leaders 
were unable to halt the process.  Indeed, the boycott leaders were exiled to 
Iran and were only allowed to return when they repudiated their earlier 
declarations.  The damage was already done, however, because the 
constitution was written with far less Shi`i participation than would 
otherwise have been the case, which cast a shadow over the legitimacy of 
the document. 

Iraq’s revolutionary constitutions were written in an even less 
participatory fashion.  The Interim Constitution of 1958 set the pattern; it 
was simply issued by the new government without discussion.  The main 
 

 59. For a theoretically informed examination of the problems involved in 
drafting a post-invasion constitution, see Andrew Arato, Sistani v. Bush:  Constitutional 
Politics in Iraq, 11 CONSTELLATIONS 1 (2004), available at 
http://www.constellationsjournal.org/Arato-Sistani.pdf. 
 60. BROWN, supra note 1, at 42. 
 61. Id. at 44. 
 62. Id. at 44-45. 
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purpose seemed to be abolishing the old constitutional order rather than 
creating a new one.  The Ba`thist-era documents followed a similar pattern:  
while they were all issued in the name of the people, only a very small 
number of individuals were involved in writing them. 

The end of Ba`thist Iraq did not immediately reverse the pattern.  
Initial efforts to design a drafting procedure—undertaken by a committee 
of the IGC—never came into public view.  The November 15, 2003 
Agreement between the CPA and the IGC laid out guidelines for 
constitution drafting,63 but the content of that Agreement was simply 
announced without public discussion.  When the TAL was drafted, only a 
small number of mostly anonymous individuals were involved.  While some 
drafters seem to have deliberately leaked their work in order to stimulate 
public discussion and debate, the entire process remained opaque.  Critical 
provisions remained undisclosed until the end.  Indeed, no official draft of 
the TAL was made available until after it had been signed—a remarkably 
stealthy process for drafting even an interim document.  There seems to 
have been intense bargaining among members of the IGC over some 
provisions (articles dealing with federalism are unusually detailed, 
suggesting a protracted negotiating process64), all work was done in private, 
and none of those involved discussed either the process or the content of 
the TAL extensively in public. 

VI.  A NEW BEGINNING OR A RETURN TO THE PAST? 

A new Iraqi constitution will have to repudiate much of the country’s 
constitutional history if it is to serve as the basis for genuine 
constitutionalism.  In many ways the permanent constitution to be drafted 
by an elected National Assembly promises to offer such repudiation.   First, 
with regard to executive authority, the very fact that a constituent assembly 
doubling as an interim parliament is responsible for drafting suggests that it 
may be very aware of the need to provide for effective oversight.  Indeed, 
the Assembly will find itself establishing a relationship with a presidency 
council, prime minister, and cabinet, even as it is undertaking the drafting 

 

 63. See Office of the Historian, U.S. Dep’t of State, The United States and the 
Global Coalition Against Terrorism (June 2004) (noting that “[t]he Iraqi Governing 
Council announced a timetable for the formation of a new government” on Nov. 15, 
2003), at http://www.state.gov/r/pa/ho/pubs/fs/33355.htm. 
 64. E.g., IRAQ INTERIM CONST. OF 2004, ch. 8 (describing the government’s 
operation at the regional and local levels and in the interplay between those levels of 
government and the national government), available at http://www.cpa-
iraq.org/government/TAL.html. 
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of the constitution.  Thus, the content of the document may set off in new 
directions. 

But in the two other problematic areas of Iraq’s constitutional legacy, 
from a procedural rather than substantive standpoint, there are already 
worrying signs.  Iraq’s permanent constitution will be written in the wake 
of an Anglo-American invasion, and in the midst of a continuing 
occupation, under an Iraqi government that is not fully responsible for its 
own military and security.  In this regard, it is worth quoting two 
paragraphs of Article 59 of the TAL in full: 

  (B)  Consistent with Iraq’s status as a sovereign state, and with its 
desire to join other nations in helping to maintain peace and security 
and fight terrorism during the transitional period, the Iraqi Armed 
Forces will be a principal partner in the multi-national force operating 
in Iraq under unified command pursuant to the provisions of United 
Nations Security Council Resolution 1511 (2003) and any subsequent 
relevant resolutions.  This arrangement shall last until the ratification 
of a permanent constitution and the election of a new government 
pursuant to that new constitution. 

  (C)  Upon its assumption of authority, and consistent with Iraq’s 
status as a sovereign state, the elected Iraqi Transitional Government 
shall have the authority to conclude binding international agreements 
regarding the activities of the multi-national force operating in Iraq 
under unified command pursuant to the terms of United Nations 
Security Council Resolution 1511 (2003), and any subsequent relevant 
United Nations Security Council resolutions.  Nothing in this Law shall 
affect rights and obligations under these agreements, or under United 
Nations Security Council Resolution 1511 (2003), and any subsequent 
relevant United Nations Security Council resolutions, which will 
govern the multi-national force’s activities pending the entry into force 
of these agreements.65 

The first of these paragraphs places Iraqi forces under a “unified 
command” (which is effectively American) and continues that arrangement 
until the permanent constitution is in effect.  The second allows the 
Transitional Government—formed after the elections on January 29, 
2005—to conclude a status-of-forces agreement with the United States and 
places that agreement outside of the constitutional framework of the TAL.  
The authors of these provisions seem to have studied Iraqi history precisely 

 

 65. Id. art. 59. 
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in order to repeat it.  The effect may be to saddle a new constitution with 
legitimacy problems attendant to its having been written under occupation. 

Finally, with regard to legitimacy related to the participatory nature 
of the drafting process, a strenuous effort to repudiate the past is evident in 
the measures spelled out in the TAL:  the constitution is to be written by 
an elected assembly, it is to be presented for discussion and then for 
ratification, and if it is not ratified, a new assembly will be elected to start 
drafting all over again.66  If anything, the guarantees for popular 
participation may have gone too far.  By requiring that majorities in at least 
sixteen of Iraq’s eighteen provinces support the permanent constitution for 
it to be ratified, the TAL has set a very high bar—essentially giving the 
country’s Kurds and Arab Sunnis each a veto over the final product.67  
(And just as ominously, this provision is amendable, meaning that Iraq’s 
transitional leadership could lower the bar—perhaps risking civil war in the 
process.) 

Yet again there is an odd shadow of the British mandatory 
experience:  this time it is the country’s Sunni population that is sitting out 
the elections.  The lack of participation has taken a far more violent and 
divisive form than a mere refusal to go to the polls.  While the mechanisms 
designed in the TAL are indeed more inclusive than any used in Iraq’s 
past, they have not overcome the basic problems involved in an attempt to 
write a constitution under occupation. 

 

 

 66. Id. art. 61. 
 67. See id. (requiring that “two-thirds of the voters in three or more 
governorates [must] not reject [the draft constitution]”). 
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