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I.  INTRODUCTION 

 It is likely that the Supreme Court’s recent historic sentencing 
decisions1 will substantially eviscerate the most significant aspect of the 

 

 *  Professor of Law, Willamette University College of Law; A.B., 
Georgetown University, 1982; J.D., University of Virginia, 1986.  Former Deputy 
General Counsel, United States Sentencing Commission.  I am grateful to the editors 
of the Drake Law Review for their invitation to address this timely subject.  I am also 
grateful to Dan Engler for his able research assistance. 
 1. See United States v. Booker, 125 S. Ct. 738, 756 (2005) (holding any fact 
used by a federal judge to enhance a sentence beyond federal guidelines must either be 
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federal sentencing guidelines:  their heavy reliance on “real offense” 
factors to determine the relevant sentencing range.2  In the wake of these 
decisions, what will once again constrain sentences on the high end is the 
statutory maximum.  State and federal legislatures, if they remain 
interested in structured criminal sentencing, will have to undertake to 
render this long-ignored feature of criminal statutes consistent with and 
reflective of current social preferences.  This Article will examine certain 
historic and contemporary understandings of the purpose of statutory 
penalties and will suggest some considerations to inform a restructuring of 
extant statutory maxima. 

 It is not surprising that our contemporary theory of statutory maxima 
is so underdeveloped.  Punishment theory itself is incompletely theorized 
and has historically been a matter of substantial variation.3  Moreover, the 
very idea of a statutory maximum sentence is a product of the 
comparatively modern notion of indeterminate sentencing, dating from the 
penitentiary movement that started in the middle of the nineteenth 
century.4  In colonial times, the statutory penalty was often stipulated; 
consequently, the mandatory penalty and the maximum penalty were 

 

admitted by the defendant or proved beyond a reasonable doubt); Blakely v. 
Washington, 124 S. Ct. 2531, 2543 (2004) (invalidating a Washington procedure that 
permitted a judge to increase a sentence over the maximum after finding deliberate 
cruelty by a preponderance of the evidence); Apprendi v. New Jersey, 530 U.S. 466, 
497 (2000) (finding unconstitutional a New Jersey procedure that permitted a judge to 
impose a sentence greater than the statutory maximum based upon the court’s finding 
of aggravated circumstances by a preponderance of the evidence). 
 2. “Real offense” sentencing means that the penalty is a product of the 
actual criminal conduct, such as the use of a gun or the amount of drugs at issue, rather 
than simply a function of the statute of conviction.  See generally Stephanos Bibas, 
Judicial Fact-Finding and Sentence Enhancements in a World of Guilty Pleas, 110 YALE 
L.J. 1097 (2001) (discussing problems with the “elements rule,” which holds facts that 
increase a statutory maximum sentence must be proved beyond a reasonable doubt); 
Nancy J. King & Susan R. Klein, Essential Elements, 54 VAND. L. REV. 1467 (2001) 
(proposing a test for courts to distinguish sentencing factors from elements of a crime); 
Jeffrey Standen, The End of the Era of Sentencing Guidelines:  Apprendi v. New 
Jersey, 87 IOWA L. REV. 775 (2002) (discussing the significance and effect of Apprendi 
to the criminal justice system). 
 3. See Ilene H. Nagel, Structuring Sentencing Discretion:  The New Federal 
Sentencing Guidelines, 80 J. CRIM. L. & CRIMINOLOGY 883, 887 (1990) (noting that 
throughout history, judicial discretion in sentencing varied due to a given society’s 
prevailing philosophies and beliefs as to the goals of sentencing and the most effective 
means to achieve those goals). 
 4. Id. at 893-95. 
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identical.5 

 This Article will first suggest that the problem of punishment should 
be separated from the theory of underlying culpability.  Next, it will review 
the historical antecedents of modern punishment theory and forms of 
punishments, concentrating particularly on remedies for violent crimes.  
This review will suggest the cultural progenitors for such punishments, with 
the expectation that such suggestions will assist in the determination of the 
explanations, if any, of why contemporary forms of punishment differ from 
their forebears.  Next, the Article will outline current theories of 
punishment, focusing on maximum sentences, and will describe how these 
differing theories each yield very different prescriptions for normative 
penological decisions.  Finally, drawing from both contemporary 
penological theories and historical patterns of punishment, this Article will 
propose a modest catechism for the structure of statutory criminal 
penalties. 

II.  DISENTANGLING CRIMINAL PUNISHMENT AND CRIMINAL LAW 

 The purpose of criminal prohibitions is to prevent behaviors that 
transgress stipulated restrictions.6  The purpose for the law against murder 
is to prevent murders by instructing or informing people not to murder 
other people.  In other words, the law does not proscribe murder for the 
sake of punishing murderers. 

 Although laws proscribing conduct are created to prevent, admonish, 
or otherwise deter conduct in violation of the legal standards, it does not 
necessarily follow that the remedy for such violations must serve the same 
end.  It is logically consistent to conclude that, while the purpose of law is 
to prevent illegal or criminal activity, punishments need not be devised for 
the sake of prevention; instead, these punishments may, for example, visit 
upon the offender retributive physical or psychological hardship in 
proportion to the gravity or harm caused by his illegal conduct without 
regard to the degree to which a particular punishment will exclusively serve 
the goal of crime prevention. 
 

 5. Alan M. Dershowitz, Background Paper, in THE TWENTIETH CENTURY 
FUND TASK FORCE ON CRIMINAL SENTENCING, FAIR AND CERTAIN PUNISHMENT 69, 
83-84 (1976); Nagel, supra note 3, at 892-93. 
 6. See, e.g., H.L.A. HART, PUNISHMENT AND RESPONSIBILITY 6 (1968) 
(stating that “the common immediate aim[] of making any conduct a criminal offence” 
is “[t]o announce to society that these actions are not to be done and to secure that 
fewer of them are done”). 
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 Thus, the enduring debate about the purposes of punishment might 
properly exclude disagreements about the purpose for which any particular 
legal standard was created.  In every case, legal standards are written to 
prevent violations.7  Sanctions for violations of those standards, however, 
may be written to serve any number of separate, independent goals.  Such 
goals include, along with the retributive purpose aforementioned, the 
notion that the community must take steps to protect itself through the 
deterrence or incapacitation of criminals, even where the theoretical basis 
for such deterrence or incapacitation allows for punishments in excess of 
those proportionate to the offender’s violation of the legal standard.8   

 If we cannot discern the purpose of maximum criminal sanctions from 
the history or origin of a particular statute, then a modern theory of 
maximum penalties must be elicited from the history, putative goals, and 
established effects of the punishments themselves.  This Article will 
examine the historical patterns of sanctions and discuss each in light of the 
unique cultural and philosophical milieu into which it was introduced.  
Then, each historical emanation will be tied to current notions of proper 
theories of punishment in an attempt to render such history relevant to the 
contemporary setting. 

III.  HISTORICAL PUNISHMENTS 

 The purposes of criminal sanctions have changed markedly 
throughout history.  In ancient times, restitution to the victim constituted 
the principal goal of punishment.9  With the increasing hegemony of 
positivism in the cultures based on the natural law paradigm, the emphasis 
on victim-oriented sanctions gave way to offender-focused penalties.10  
Then, as legal scholarship in subsequent centuries became dominated by 
utilitarian philosophy, societal protection replaced victim restitution as the 
primary aim of punishment.11  Later, a new variation of utilitarian thought 
 

 7. See id. (same). 
 8. In Hart’s famous argument, such theories of punishment do not 
necessarily indicate that an offender’s punishment ought to be restricted to punishment 
visited upon the offender himself.  See id. at 12-13.  In many cases, punishing the 
offender’s spouse might best serve the goal of deterring recidivism.  See id. 
 9. See HENRY SUMNER MAINE, ANCIENT LAW 357-59 (5th ed. 1873) 
(describing the law of ancient communities as the law of wrongs, in which the injured 
party received money damages in a civil action). 
 10. See JOHN HOGARTH, STUDIES ON SENTENCING 47-49 (1974) (noting the 
gradual shift from victim compensation to offenders paying their debts to the state). 
 11. Id. 
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led to the positing of “reformation” as the proper model of punishment in 
the late nineteenth century, and this model continued to dominate legal 
scholarship and jurisprudence until recent decades.12  Its demise was 
symbolized most tellingly by its substantial repudiation in the federal 
system in 1984.13  It is unclear which model of punishment will replace the 
utilitarian constructs. 

A.  Punishments in Antiquity 

 To a contemporary observer, the most striking feature of ancient law 
is that many acts now considered crimes were effectively categorized as 
“torts.”14  There existed no notion of a crime against the state.15  Wrongs 
were settled by the system of “composition,” or money payments for 
compensation,16 and the state’s main function was to provide a forum for 
 

 12. See Nagel, supra note 3, at 893-95 (noting that in 1870, the theory of 
rehabilitation was brought to the nation’s attention, which up through the 1960s, 
received considerable support and popularity, and was approved by both Congress and 
the United States Supreme Court). 
 13. Moreover, 18 U.S.C. § 3553(a) (2000) directed that a sentence be imposed 
that is “sufficient, but not greater than necessary,” in order   

 (A)  to reflect the seriousness of the offense, to promote respect for the 
law, and to provide just punishment for the offense; 

  (B)  to afford adequate deterrence to criminal conduct; 

  (C)  to protect the public from further crimes of the defendant; and 

 (D) to provide the defendant with needed educational or vocational 
training, medical care, or other correctional treatment in the most 
effective manner . . . . 

Id. § 3553(a)(2)(A)-(D), held unconstitutional by United States v. Booker, 125 S. Ct. 
738 (2005). 
 14. See HOGARTH, supra note 10, at 47 (stating that in “early law,” the main 
objective of punishments was to compensate victims according to an elaborate scheme 
of monetary penalties); SOL RUBIN, THE LAW OF CRIMINAL CORRECTION § 2, at 5 (2d 
ed. 1973 & Supp. 1981) (noting that “in the ancient community the penal law is the law 
of wrongs—torts, injuries to individuals—to be compensated for, rather than 
punished”). 
 15. RUBIN, supra note 14, § 4, at 7-8.  The Greeks had no notion of the “state” 
as an entity against which an individual person could commit a wrong.  Id. at 8. 
 16. The best known code of the ancient world, the Twelve Tables (c. 450 
B.C.E., created by Roman jurists), provided that theft, assault, violent robbery, libel, 
trespass, and slander were civil wrongs, requited by money payment.  Id. § 2, at 6.  The 
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the settlement of disputes and enforcement of remedies.  Moreover, the 
money payment did not accrue to the state, as in the contemporary fine 
system, but rather went directly to the victim.17  The process was victim-
initiated.18 

 The composition system existed primarily among the Germanic tribes 
and was derived from Greek ideas popularized during the Roman period.19  
Composition served to mollify the “blood feud.”20  The aim of the blood 
feud form of punishment was revenge or retaliation by the clan whose 
member was wronged.21  The clan itself would exact the punishment, not 
the community acting corporately.22  By the time of William the 
Conqueror, the composition supplanted the blood feud, became 
compulsory, and rendered the blood feud nonexistent.23 

 The Hebrews of the Biblical period derived their mode of punishment 
from the lex talionis.24  This ethic required that the offender be inflicted 
with the same injury as he had inflicted on his victim.25 

 

death penalty was reserved mainly for crimes of impiety.  Id. at 6-7.  Under the Twelve 
Tables, “the measure of vengeance [was the amount] likely to be exacted by an 
aggrieved person under the circumstances of the case.” MAINE, supra note 9, at 365-66; 
see id. (explaining that, for example, the Twelve Tables allotted substantially different 
penalties to a thief caught in the act and a thief caught otherwise). 
 17. See, e.g., THE CODE OF HAMMURABI § 206 (L.W. King trans., 1915), 
http://www.fordham.edu/halsall/ancient/hamcode.html (last visited Apr. 12, 2005) (“If 
during a quarrel one man strike another and wound him, then he shall swear, ‘I did not 
injure him wittingly,’ and pay the physicians.”). 
 18. See THE LAW REFORM COMM’N, CONSULTATION PAPER ON SENTENCING 
99-101 (Mar. 1993), available at http://www.lawreform.ie/publications/data/lrc74/lrc_74. 
html (discussing offender-to-victim compensation in early criminal law). 
 19. RUBIN, supra note 14, § 2, at 5.  During the height of its Empire, Rome 
had nearly abolished the death penalty.  Id. § 13, at 21. 
 20. Id. § 2, at 5. 
 21. Id. 
 22. Id. 
 23. Id.  Under composition, even murder could be composed, or punished by 
dint of a money payment.  Id. at 6. 
 24. See JOHN BIGGS, JR., THE GUILTY MIND 14 (Johns Hopkins Paperbacks 
1967).  Biggs also notes that features similar to the Hebrew method of punishment 
were present in other Mediterranean cultures:  “Even the gods threw stones at Hermes 
when he murdered Argus in order to free themselves of the pollution of bloodshed.  
Plato recommended stoning the head of the corpse of a man executed for kin murder 
in order to purify the city of pollution.”  Id. at 10. 
 25. Id. at 14; see also BLACK’S LAW DICTIONARY 932 (8th ed. 2004) (defining 
lex talionis as “[t]he law of retaliation, under which punishment should be in kind—an 
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B.  Punishments in England 

 Prior to the Norman Conquest in 1066, England continued the 
Germanic emphasis on the imposition of money payments as the primary 
means of remedying criminal conduct.26  The proper amount of such 
payment, or “tariff,” was determined by the wound inflicted and by the 
social rank of the victim.27  Although these money payments were in the 
form of restitution and were thus provided by the offender to the victim, 
the state began to view itself as the proper recipient of monies extracted 
from offenders.28 

 The idea that legal sanctions should serve as a form of social control 
made inroads as a result of the influence of the Norman culture.29  During 
the period immediately following the invasion of the Normans, English law 
adopted the position that a crime was a matter of offense against the state 
and not only the victim.30  As the Norman-French conquerors began to 
shape cultural institutions in England, corporal punishments derived from 
the Mediterranean and Hebrew traditions became intermixed with the 
system of money payments featured in the Anglo-Germanic culture.31  
Such corporal punishments included amputation, flogging, and 
 

eye for an eye, a tooth for a tooth, and so on”). 
 26. See ARTHUR W. CAMPBELL, LAW OF SENTENCING § 1, at 2 (1978 & Supp. 
1990) (“By medieval times, the law in England continued the tradition of levying 
compensatory fines.”); see also 2 FREDERICK POLLOCK & FREDERIC MAITLAND, THE 
HISTORY OF ENGLISH LAW 451-52 (2d ed. 1899) (discussing the use of fines as 
punishment for criminal offenses).  For a detailed review of the history of punishments 
in England, see SENTENCES OF IMPRISONMENT:  A REVIEW OF MAXIMUM PENALTIES, 
REPORT OF THE ADVISORY COUNCIL ON THE PENAL SYSTEM 19-33 (1978). 
 27. See CAMPBELL, supra note 26, § 1, at 2 (discussing financial penalties for 
various injuries). 
 28. Id.  Campbell reports that this tendency was exhibited in the unusual 
requirement in English law called the “deodand.”  Id.  A deodand was “a thing to be 
given to God,” which meant the Crown.  Id.  The deodand was not technically 
extracted from the offender, whose liability was to the victim, but rather from the 
inanimate object that “caused” the offense.  Id.  Thus, Campbell notes that as late as 
1842, a locomotive that had killed someone was forfeited to the Queen.  Id. at 2 n.9 
(citing MARTIN MAYER, THE LAWYERS 232 (1966)). 
 29. See Furman v. Georgia, 408 U.S. 238, 333-41 (1972) (Marshall, J., 
concurring) (describing the ways in which England changed its view of crime in the 
period following the Norman invasion). 
 30. Id. at 333-36 (tracing the origin of this notion to the reign of Henry II 
(1154-1189) and linking it to the creation of the death penalty, enacted for eight crimes 
by the year 1500). 
 31. CAMPBELL, supra note 26, § 1, at 2. 
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enslavement, and revolved around the infamous trial by ordeal.32  Similarly, 
use of the death penalty became popular, and methods of its 
accomplishment were expanded.33  The death penalty was assessed for a 
variety of crimes, including many not constituting violent crimes against the 
person.34  In total, and during this latter period, English law featured over 
two hundred capital offenses.35 

 In the Medieval period, England employed a form of imprisonment 
along with other punishments.36  Prisons were not utilized as a place to hold 
great numbers of offenders convicted of crimes, but rather served as a 
detention function for offenders awaiting other fates.37  As prison 
populations increased, England, from 1596 to 1875, imposed in varying 
quantities the penalty of “transportation”—the banishment of offenders to 
colonies.38  Transportation was regarded as a lesser degree of punishment 
than death and was often given in commutation of punishment for a capital 
offense.39  As transportation to the colonies became politically impossible 
by the middle of the nineteenth century, penal servitude for long periods 

 

 32. Id. at 3. 
 33. Id. at 3-6. 
 34. Consider the following account: 

  During the Fifteenth century, England treated those convicted of 
treason, murder, robbery, burglary, larceny, arson, and even sacrilege by 
hanging them by the neck from the limbs of trees and leaving their corpses to 
rot as warnings to others entertaining criminal designs.  In addition, petty 
thieves had their ears severed; blasphemors, their tongues excised.  Illegally 
returning exiles had their eyes gouged out.  The option for women convicted of 
murdering their husbands was either to be buried alive or tortured with red 
hot tongs before being hanged.  By the Sixteenth century, England employed 
the death sentence for myriad crimes, including heresy, witchcraft, forgery, 
counterfeiting, smuggling, adultery, homosexual actions, bestiality, 
adulterating food, and attempted suicide. 

Id. at 4 (footnotes omitted). 
 35. See id. (“During the reign of Elizabeth the First, eight hundred persons 
were officially hanged . . . for having committed one of over two hundred capital 
offenses.”). 
 36. See id. at 3 (noting that in Medieval times, England permitted 
enslavement as a punishment). 
 37. ADVISORY COUNCIL ON THE PENAL SYS., SENTENCES OF IMPRISONMENT:  
A REVIEW OF MAXIMUM PENALTIES 19-33 (1978) [hereinafter REVIEW OF MAXIMUM 
PENALTIES]. 
 38. Id.  
 39. Id. 
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became the alternative option to the death penalty.40  Underlying this idea 
of penal servitude was the notion that, if accomplishing nothing else, a long 
period of incarceration would serve to protect the community and reform 
the criminal.41  These “new” ideas42 on maximum punishments would prove 
popular in the American colonies. 

C.  The American Experience 

 Although the extent to which the American colonies imported 
wholesale the legal system of the English is a matter of some debate, it is 
clear that the system of punishment extant in the American colonies at 
least initially mirrored, to a great degree, contemporary English practices.43  
The predominant punishments in colonial America were death, bodily 
affliction, and fines.44  These punishments were soon replaced by 
imprisonment.45  With the Enlightenment era, the spreading utilitarian 
ethic led to an emphasis on the notion that people are free agents, able to 
choose whether they would violate the law.46  The aim of punishment 
became to inflict harm upon the offender—to the degree needed—to 
preclude his choosing to repeat his offense.47  Moreover, it was thought 
necessary when imprisoning a criminal to make his existence in prison 
unpleasant; the hope was that the criminal would reflect upon his wrongful 
behavior and change it.48 
 

 40. Id.  
 41. See id. (explaining that imprisonment served to deter lawbreaking by 
making it painful, and also by giving the lawbreaker an opportunity to reflect on his 
poor choices while serving to protect the community from further harm). 
 42. The scholar given the most credit for popularizing the positivist ethic in 
the field of penology is Cesare Beccaria.  Henry Paolucci, Introduction to CESARE 
BECCARIA, ON CRIMES AND PUNISHMENTS, at ix, ix (Henry Paolucci trans., Bobbs-
Merrill Educ. Publ’g 1963).  
 43. See REVIEW OF MAXIMUM PENALTIES, supra note 37, at 20-33 (discussing 
the history of imprisonment in England and subsequent similarities in the United 
States). 
 44. RUBIN, supra note 14, § 16, at 25-26. 
 45. See PRESIDENT’S COMM’N ON LAW ENFORCEMENT AND ADMIN. OF 
JUSTICE:  THE CHALLENGE OF CRIME IN A FREE SOCIETY 162-63 (1967) (noting that 
the shift from corporal punishment to imprisonment resulted from changes in 
philosophy in Western Europe). 
 46. See id. at 162 (noting that criminals had “deliberately chosen to violate the 
law because it gave them pleasure or profit”). 
 47. See id. at 162-63 (discussing imprisonment as a way to make lawbreaking 
painful). 
 48. Id.  William Penn, in the late seventeenth century, popularized the idea of 
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 This idea that the degree of punishment should be proportional to the 
crime committed, springing from the writings of Beccaria,49 would 
eventually coalesce in the full acceptance in America of the 
“rehabilitation” model of incarceration.  Now, not only were human beings 
in possession of free will, and thus responsible for their acts, but to the 
extent they were motivated by illness, they could also respond to measures 
designed to cure their antisocial diseases.50  The theory of rehabilitation 
included as a corollary that the best sentence of imprisonment was 
indefinite:  the “disease” model being incapable of affixing a precise date 
ex ante whereupon the offender would be “cured” of his criminal 
predelictions.51  Moreover, to the extent that judges were to provide some 
degree of certainty in imposing sentences, they were to take into account, 
even chiefly, the personal character, motives, and moral development of 
the criminal.52  In recent years, this rehabilitation model has suffered under 
the weight of scholarly criticism to the point where many states and the 
federal system have significantly reduced their commitments to the 
rehabilitation model.53 

IV.  CONTEMPORARY THEORIES OF PUNISHMENT 

A.  Just Deserts Theory 

 An ancient maxim, attributed to Solon, holds that justice exists where 
“a criminal is accused and judged in the same way by all those he has not 

 

imprisonment at hard labor as a proper punishment for crimes.  RUBIN, supra note 14, 
§ 17, at 27-28.  See generally David J. Rothman, Sentencing Reforms in Historical 
Perspective, 29 CRIME & DELINQ. 631 (1983) (discussing the history of sentencing and 
the various ideological motivations for it). 
 49. See BECCARIA, supra note 42, at 19-20 (asserting that punishment must be 
justified and not more severe than the crime committed). 
 50. NICHOLAS N. KITTRIE, THE RIGHT TO BE DIFFERENT:  DEVIANCE AND 
ENFORCED THERAPY 20-23 (1971). 
 51. See Nagel, supra note 3, at 892-95. 
 52. See KITTRIE, supra note 50, at 29 (noting that “the law should take 
particular account of the offender’s heredity and the environmental factors that caused 
his antisocial behavior”). 
 53. For example, many jurisdictions have adopted determinate sentences and 
abolished the institution of parole, the latter serving as the determiner or “diagnoses” 
of the curative progress of the prison inmate.  Sue Titus Reid, A Rebuttal to the Attack 
on the Indeterminate Sentence, 51 WASH. L. REV. 565, 573-82, 601-05 (1976) (discussing 
the trend to return to definite sentencing with less emphasis on treatment programs). 
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injured as he would be by the person to whom he had done some injury.”54  
Following this maxim and the Kantian notion of retribution,55 adherents of 
the “just deserts” or “retributive”56 school of thought define crime as the 
gaining of an unfair advantage over others.57  Punishment thus consists of 
depriving the criminal of his ill-gotten advantage.  Punishment is 
appropriate because, the underlying criminal act being wrongful, the 
criminal should be stripped of his advantage in a manner that asserts his 
blameworthiness.58 

 It follows that the criminal who is to be deprived of his gain should be 
so deprived, with blame assessed, only to the degree that such deprivation 
is merited.  Accordingly, providing criminals their “just deserts” requires 
recourse to the principle of “commensurate” deserts:  “Severity of 

 

 54. GEORGE M. CALHOUN, THE GROWTH OF CRIMINAL LAW IN ANCIENT 
GREECE 72-87 (1927) (discussing Solon’s contribution to Athenian criminal law). 
 55. Professor von Hirsh explains Kant’s argument: 

[M]embers of society have the recipricol obligation to limit their behavior so as 
not to interfere with the freedom of others.  When someone infringes 
another’s rights, he gains an unfair advantage over all others in the society—
since he has failed to constrain his own behavior while benefiting from other 
persons’ forbearance from interfering with his rights.  The punishment—by 
imposing a counterbalancing disadvantage on the violator—restores the 
equilibrium:  after having undergone the punishment, the violator ceases to be 
at advantage over his non-violating fellows. 

ANDREW VON HIRSCH, DOING JUSTICE:  THE CHOICE OF PUNISHMENTS 47 (1986). 
 56. It is a close question whether or not just deserts and retribution are 
identical.  The former would appear to focus more on the offender’s blameworthiness; 
the latter places relatively greater emphasis on the harm the offender caused.  Despite 
such variances, essentially or philosophically the schools each stem from deontological 
epistemology, in thoroughgoing opposition to positivism, which informs utilitarian 
doctrine.  See Jeffrey A. Standen, Note, Critical Legal Studies as an Anti-Positivist 
Phenomenon, 72 VA. L. REV. 983, 984-87 (1986) (discussing the division between the 
positivist schools of epistemology and the natural law). 
 57. VON HIRSCH, supra note 55, at 46-47. 
 58. Id. at 46-49.  According to Professor Richard Singer, 

Moral repugnance to the actor in a criminal situation is the only justifiable 
basis for distinguishing the criminal law from other kinds of legal actions (such 
as tort claims) against persons who injure, and the purposes of criminal law 
should be served by our penal sanctions.  It is this ascription of moral blame 
that differentiates the criminal sanction from other legal penalties. 

RICHARD G. SINGER, JUST DESERTS:  SENTENCING BASED ON EQUALITY AND DESERT 
17 (1979) (footnote omitted). 
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punishment should be commensurate with the seriousness of the wrong.”59  
In determining the seriousness of the wrong, adherents of the just deserts 
school seek to make use of offense severity surveys in conjunction with 
analyses of the importance of societal interests protected by particular 
criminal statutes.60 

 Having proposed that punishment is a question of what each 
individual criminal deserves, measured by an analysis of “severity” and 
“interests,” advocates of just deserts theory proceed to admit that the 
principle of commensurate deserts is of sufficient specificity to provide only 
general guidance as to the ordering and comparative magnitude of 
penalties—specifically, that penalties for more serious crimes should be 
greater than for less serious crimes, and that the magnitude of punishment 
should not be so great that minor offenses receive severe penalties.61  In 
other words, the just deserts principles of punishment apparently cannot 
and do not indicate the absolute degree of a criminal sanction.62  Because 
the principle of commensurate deserts provides only such general advice, 
certain advocates concede that deterrence and other utilitarian theories 
may be taken into account in setting the magnitude of punishments, so long 
as the resulting penalties are not otherwise disproportionate.63 

 Despite the limited concession to utilitarian theory in the setting of 
precise punishments, just deserts theory would substantially delimit the 
 

 59. VON HIRSCH, supra note 55, at 66 (emphasis omitted). 
 60. Id. at 78-82. 
 61. Id. at 90-94. 
 62. Id. at 93. 
 63. Id. at 93-94; see also Norval Morris, Punishment, Desert and 
Rehabilitation, in SENTENCING 264 (Hyman Gross & Andrew von Hirsch eds., 1981) 
(arguing that the principle of just deserts is a limiting principle and sentences can be 
increased up to the maximum allowed in order to increase their deterrent effect).  
Some just deserts scholars have attempted to make preliminary recommendations 
regarding the absolute level of punishments.  See, e.g., VON HIRSCH, supra note 55, at 
132-40.  Professor von Hirsch argues that with the exception of murder and a few other 
very serious offenses, penalties should not exceed five year’s imprisonment and most 
penalties should not exceed three.  Id. at 136.  From these high points, penalties would 
be scaled downward according to relative offense severity.  Id. at 136-39. 
  This position is derived from von Hirsch’s assessment of the painfulness of 
confinement.  See id. at 109-10 (characterizing incarceration as severe and dramatic).  
Employing the same “principle of commensurate deserts,” one could argue for 
substantially more severe penalties.  Id. at 111.  Indeed, it appears more persuasive that 
if one focuses on the painfulness of the victim’s injury rather than the painfulness of the 
punishment, penalties substantially higher than those described by von Hirsch would 
be warranted. 
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magnitude of maximum penalties.  Although the theory incorporates the 
features of penalization by removal of gain, and blameworthiness by 
imposing distinctly criminal sanctions, the magnitude of punishment to 
which one could advance in determining the proper degree of such 
attributes is delimited by the “commensurability” principle, which ties 
closely the amount of punishment with the “seriousness” of the criminal 
wrong.  In other words, considerations of such punishment-enhancing 
notions as deterrence of other criminals or incapacitation of the offender to 
prevent repeat criminal activity is deemed inappropriate. 

B.  Utilitarian Theories:  Deterrence and Incapacitation 

 Utilitarian theorists offer an alternative approach to matching 
penalties with crimes.64  These theories have a long history, dating to 
Aquinas65 and Plato, who emphasized the “educational” function of 
penalties.66  Classical theorists described the educational function of 
punishment as twofold:  first, through suffering the pains of punishment, 
the wrongdoer becomes better and is rehabilitated; and second, regardless 
of whether rehabilitation occurs, punishment affords an example for others 

 

 64. See generally RICHARD A. POSNER, ECONOMIC ANALYSIS OF LAW §§ 7.1-
7.3, at 237-55 (5th ed. 1998) (discussing deterrence and incapacitation as applied to 
various crimes); JAMES Q. WILSON, THINKING ABOUT CRIME 162-82, 198-209 (1975) 
(highlighting problems with traditional theories on sentencing and proposing more 
utilitarian rationales, including isolation); Ernest van den Haag, Punishment as a 
Device for Controlling the Crime Rate, 33 RUTGERS L. REV. 706, 714-17 (1981) 
(rejecting the retribution theory and suggesting deterrence as more effective). 
 65. Thomas Aquinas stated the philosophical grounding for a utilitarian-
based theory of punishment:  “[S]ince some [individuals] are found to be depraved, and 
prone to vice, and not easily amenable to words, it was necessary for such to be 
restrained from evil by force and fear, in order that, at least, they might desist from 
evil-doing, and leave others in peace . . . .”  8 ST. THOMAS AQUINAS, SUMMA 
THEOLOGICA 54 (Fathers of the English Dominican Province trans., Burns, Oates & 
Washbourne Ltd. 3d ed. 1942) (1915).  The threat of punishment for Aquinas also 
serves as “the discipline of laws” whereby potential lawbreakers, through “fear of 
punishment” become “habituated” to acting lawfully and are thus “brought to do 
willingly what hitherto they did from fear.”  Id. at 54-55. 
 66. Aquinas’s stress on the “educational” role of the threat of punishment 
extends at least to Plato, if not further into antiquity:  “Now the proper office of 
punishment is twofold:  he who is rightly punished ought either to become better and 
profit by it, or he ought to be made an example to his fellows, that they may see what 
he suffers, and fear and become better.”  1 THE DIALOGUES OF PLATO 585 (B. Jowett 
trans., Random House 16th ed. 1937) (380 B.C.E.). 
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and thus deters.67 

 In such early formulations as those of Aquinas and Plato, the gap 
between deterrence and retribution was lessened and both were 
subordinated to the role of legal punishment as an instrument for 
preserving the good of public order:  what Augustine understood as the 
“tranquilitas ordinis” or the “tranquility of order.”68  As one modern 
account of this tradition summarizes: 

Legal punishments are not primarily required for the good of the 
criminal, nor for the individual goods of other private persons. . . . 
Good order in a civil society, the proper organization and functioning 
of a community working for a commonly shared goal—this is what is 
maintained by just punishments. . . .  [T]he imposition of penalties on 
offenders, in the name of the community, is not an act of personal 
revenge but a defense of the community against those who are, at least 
temporarily, enemies of its good order.69 

 Thomas Hobbes provided one of the earliest statements of the 
modern “economic” utilitarian theory of deterrence:  “Hurt inflicted, if less 
than the benefit of transgressing, is not Punishment.”70  According to 
Hobbes, 

If the harm inflicted be lesse than the benefit . . . that naturally 
followeth the crime committed . . . [it] is rather the Price . . . than the 
Punishment of a Crime:  Because it is of the nature of Punishment, to 
have for end, the disposing of men to obey the Law; which end (if it be 
lesse than the benefit of the transgression) it attaineth not, but 
worketh a contrary effect.71 

 Hobbes’s observation was systematized by Bentham72 and has 
become the basis for modern utilitarian penalty theories.  Under utilitarian 
deterrence theories, punishments are set at a level which denies the 
 

 67. Id. 
 68. ST. AUGUSTINE, CITY OF GOD, bk. XIX, ch. 13 (Gerald G. Walsh & 
Daniel J. Honan trans.), reprinted in 24 THE FATHERS OF THE CHURCH 217-20 (1954). 
 69. Vernon J. Bourke, The Ethical Justification of Legal Punishment, 22 AM. 
J. JURIS. 1, 17-18 (1977). 
 70. THOMAS HOBBES, LEVIATHAN 215 (Richard Tuck ed., Cambridge Univ. 
Press 1991) (1651). 
 71. Id. 
 72. See JEREMY BENTHAM, AN INTRODUCTION TO THE PRINCIPLES OF 
MORALS AND LEGISLATION 170-88 (Prometheus Books 1988) (1781). 
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criminal the benefits of his crime, discounted by the probability of 
detection.73  Generally, utilitarian theories of deterrence measure the 
severity of the crime by the loss to society74 or the gain to the criminal.75  
The severity of punishment is determined by discounting the criminal gain 
or loss, including enforcement costs, by the likelihood of detection.76 

 The “incapacitation” theory of punishment similarly derives from 
utilitarian ethics.77  Like the deterrence model, it holds that the overriding 
goal of sentencing is to reduce the crime rate.78  Professor Wilson argues 
that most serious crimes are committed by repeat offenders, and 
mandatory terms of imprisonment would prevent the occurrence of those 
crimes by those offenders during the period in which they are imprisoned.79 

 These utilitarian theories obviate the delimitation of maximum 
penalties featured under the just deserts model.  Because the goal or aim of 
punishment under the deterrence or incapacitation theories is to prevent 
criminal conduct, such punishments need not necessarily be linked to the 
specific conduct of the offense or even the specific offender at issue.80  
Thus, in theory, the only limitation of maximum penalties resulting from 
utilitarian models of punishment is the cost of imprisonment.  In some 
instances, this cost may be less than the harm to ensue from the expected 
repeat offense, and thus the maximum penalty in every case should be life 
imprisonment.81 

 

 73. See, e.g., Gary S. Becker, Crime and Punishment:  An Economic 
Approach, 76 J. POL. ECON. 169, 180-81 (1968) (devising a formula for determining 
effective punishments when deterrence is the ultimate goal). 
 74. See, e.g., id. at 172-74 (setting out equations for measuring the damage 
crime causes to society). 
 75. See BENTHAM, supra note 72, at 179 (arguing that when considering the 
proportion between a crime and its punishment, the value of the punishment must 
outweigh the gain—realized or expected, pecuniary or intrinsic—to the criminal 
offender). 
 76. A. Mitchell Polinsky & Steven Shavell, Enforcement Costs and the 
Optimal Magnitude and Probability of Fines, 35 J.L. & ECON. 133, 133-34 (1992). 
 77. See PRINCIPLED SENTENCING 102 (Andrew von Hirsch & Andrew 
Ashworth eds., 1992) (“Incapacitation was an important . . . element in the traditional 
rehabilitative penal ethic.”). 
 78. See generally id. at 101-08. 
 79. WILSON, supra note 64, at 200. 
 80. See PRINCIPLED SENTENCING, supra note 77, at 102 (explaining that under 
the restraint approach, “the seriousness of the defendant’s crime of conviction does not 
matter at all”). 
 81. Or more efficiently, the death penalty would serve as the maximum 
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C.  The Atheoretical Foundation of the United States Sentencing Guidelines 

 Though each of the various theories mentioned provides insights into 
developing a systematic method of assessing criminal penalties, none 
proved fully satisfactory in the view of the United States Sentencing 
Commission at the level of detail required in devising sentencing 
guidelines.82  Each theory was thought to involve an element of 
arbitrariness at some level of abstraction in determining the specific 
punishment for particular real offense characteristics.83 

 Instead, consistent with its statutory charter, the Sentencing 
Commission used past practice as a starting point in determining the 
appropriate guideline sentences for specific offenses.84  Past practice 
appeared to the Commission to comprise the best starting point for several 
reasons.85  First, it provided some guidance as to what had been 
considered—in the judgment of the judiciary and the Probation 
Commission—reasonable punishments for specific criminal transactions.86  
Past practice also served to identify those real offense characteristics 
considered by courts as increasing or mitigating punishment.87  Past 
practice, unlike deductive theoretical approaches, was regarded by the 
Commission as a body of practical judgments concerning concrete cases.88 

 Second, the Sentencing Commission believed that past practice could 

 

penalty.  In fact, the death penalty is probably a less expensive sanction than is life 
imprisonment, thus it could serve as a better means of achieving crime control at the 
maximum level.  The utilitarian theories offer no ethical foundation for the rejection of 
this conclusion. 
 82. See, e.g., Stephen Breyer, The Federal Sentencing Guidelines and the Key 
Compromises upon Which They Rest, 17 HOFSTRA L. REV. 1, 13 (1988) (explaining the 
administrative needs underlying the “detail appropriate within the system”). 
 83. See id. at 10-17 (discussing problems of arbitrariness with real offense 
systems, proportionality goals, and just deserts models). 
 84. See id. at 7 (“In determining the appropriate sentencing ranges for each 
offense, the Commission began by estimating the average sentences now being served 
within each category.”). 
 85. See U.S. SENTENCING COMM’N, GUIDELINES MANUAL § 1A1.1 (2003) 
(discussing the Commission’s decision to employ historical sentencing data) 
[hereinafter U.S. SENTENCING GUIDELINES MANUAL]. 
 86. Id. 
 87. See id. (discussing relevant sentencing distinctions to create guidelines). 
 88. See id. (indicating the Commission developed the guidelines in order to 
achieve a more equitable sentencing system). 
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serve as a surrogate for the theoretical approaches.89  The theoretical 
approaches rely upon measurements or comparisons of notions of 
culpability, harm, or predictive values, the latter including the offender’s 
criminal history.90  Notions of “culpability” and “harm” are ambiguous and 
are not subject to consistent measurement or easy comparison among 
offenders and specific crimes.  By focusing on time served and comparing 
cases, the Sentencing Commission could glean a “real-life” estimate of the 
punishment meted out to an offender for his culpability in committing the 
offense and the harm caused by his action.91  Moreover, the distribution of 
terms of imprisonment for specific offenses and specific offense 
characteristics helped indicate the degree of culpability or harm typically 
associated with certain offense characteristics.92  Thus, past practice data 
overcame the obstacle presented by the theoretical incommensurability of 
crimes. 

 Finally, at the most practical level, it was necessary to first assess what 
the past practice had been before the Commission could decide whether 
divergence was necessary.93  The Commission did eventually depart from 
past practice in areas such as drug offenses and white-collar crimes.94 

 Because the work of the Commission affected recommendations 
concerning maximum terms of imprisonment, the Commission, in 
developing the Guidelines, viewed statutory maximum sentences as a 
factor in determining relative offense severity.95  Thus, the Guidelines were 
written in part with a view to the applicable maximum terms of 
imprisonment.96  Moreover, the Guidelines also take into account real 
 

 89. Id. 
 90. See PRINCIPLED SENTENCING, supra note 77, at 101 (describing prediction 
research in criminology). 
 91. Breyer, supra note 82, at 7 (explaining that the Commission determined 
typical sentences by analyzing 10,000 actual cases). 
 92. See id. at 17-18 (stating that by studying past practices, the Commission 
was able to determine which specific factors were important in determining the 
appropriate sentence for a given offense). 
 93. See id. at 17 (noting that the Commission’s primary goal was to model the 
Guidelines based “upon typical, or average, actual past practice”). 
 94. Id. at 20-25. 
 95. See U.S. SENTENCING GUIDELINES MANUAL, supra note 85, § 4B1.1(b) 
(showing the relationship between statutory maximum penalties and offense levels in 
tabular format). 
 96. Because the maximum terms of imprisonment for any particular crime 
group vary widely, even as they pertain to relatively similar conduct, the Commission 
logically could not account for every maximum in devising appropriate guidelines.  
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offense characteristics as aggravating or mitigating the punishment 
appropriate for a charged offense.97  Thus, the Guidelines serve as a partial 
guide to determining offense severity and proportionate punishments. 

V.  LESSONS FOR THE CURRENT DEBATE 

 The effect of culture on the structure and development of Western 
legal systems has been well documented.98  Historical evolution is 
particularly apparent in the area of punishment.  Soon after our ancient 
forebears had abandoned or outlawed the revenge-driven practice of the 
blood feud, the ethic of humaneness and proportion influenced the legal 
remedies for wrongful behavior.99  Wrongs were righted or retributed not 
by revenge killing, but by transfers of wealth, according to a relatively fixed 
schedule sometimes providing for payments in excess of the value of the 
good taken or the harm occasioned.100  Moreover, justice to the victim was 
the primary motivation in the establishment of the compositions or, later, 
tariffs.101 

 This complex and modern system of liquidated criminal remedies was 
usurped with the hegemony of the Biblical idea of corporal punishment 
and the notion that a “crime” is an offense not directed primarily against 
the victim of the action, but against the “state” as an entity apart from its 
members,102 thus justifying the use of punishment for crime control as a 
means for the state to protect itself.  As the retributive practices and ideas 
became dominant in England after the Norman-French conquest, English 
law began to utilize in great degree corporal punishment, most significantly 

 

Thus, the guideline ranges provide some information, if not dispositive information, 
indicating when certain statutory maximum punishments are inappropriate as 
compared to the highest ranges of applicable sentencing guidelines. 
 97. See, e.g., id. § 2D1.1(b) (stating specific offense characteristics for drug 
offenses). 
 98. See Standen, supra note 56, at 984-95. 
 99. See RUBIN, supra note 14, § 2, at 5-6 (documenting the shift from the 
blood feud society to a system of compensation). 
 100. MAINE, supra note 9, at 358-59. 
 101. See STEPHEN SCHAFER, VICTIMOLOGY:  THE VICTIM AND HIS CRIMINAL 
113 (rev. ed. 1977) (noting that compensation to the victim was intended to make 
amends for the injury caused by the crime). 
 102. The Hebrew idea that crimes are wrongs against the state is graphically 
exemplified in the practice of stoning, wherein the entire community joined in the 
execution of the criminal, thus symbolizing the community’s castigation.  See 
CAMPBELL, supra note 26, § 1, at 2. 
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the death penalty.103  Likewise, the state claimed for itself the sole power to 
administer such punishments on the theory that crimes against persons 
were in fact crimes against the state.104  Perhaps most important among the 
new thinking was the idea that the degree of punishment was deducible not 
solely from the act or harm committed, as had been the case with the blood 
feuds and the compositions or tariffs of the Germanic tradition,105 but 
rather that proper degrees of punishment were also a function of the needs 
dictated by man’s newly perceived “free will”; that is, the need for 
deterrence of wrongful choices and reformation of character.106 

 Enlightenment provided the major impetus for the rapid 
promulgation of the new ideas.  In rejecting the natural law paradigm that 
had informed Germanic law and English law, the positivism of the French 
intellectuals gained a foothold in England.107  English legal scholars like 
Bentham and Austin contributed mightily to its permanence,108 and 
suggested theories and forms of punishment emphasizing deterrence and 
reformation.109 

 At the moment in its history when England was struggling to define 
its theories of punishment, and more significantly its understanding of its 

 

 103. See Peggy M. Tobolowski & James F. Quinn, Pretrial Release in the 1990s:  
Texas Takes Another Look at Nonfinancial Release Conditions, 19 NEW ENG. J. ON 
CRIM. & CIV. CONFINEMENT 267, 269 n.16 (1993) (discussing general changes to 
England’s legal system after the Norman conquest, including the replacement of the 
compensation system with capital and corporal punishment). 
 104. Id. 
 105. See RUBIN, supra note 14, § 2, at 5-6 (describing the blood feud and 
compensation systems). 
 106. See KITTRIE, supra note 50, at 23 (“If man has an unfettered free will to 
elect between several possible courses of action, the fact that one chooses a prohibited 
action then becomes sufficient justification to punish him.”). 
 107. See Standen, supra note 56, at 986-87 (describing England’s transition 
from natural law to positivism during the Enlightenment).  Interestingly, the 
Enlightenment did not become the dominant paradigm in Italy despite the natural 
symbiosis of positivism with Pelagians and, later, Arminian thinkers.  Marc Ancel, The 
Collection of European Penal Codes and the Study of Comparative Law, 106 U. PA. L. 
REV. 329, 361 (1958). 
 108. See Standen, supra note 56, at 987 (discussing how “[t]he writings of 
Jeremy Bentham and John Austin shaped a new positivist jurisprudence”) (footnotes 
omitted). 
 109. See Tamara R. Piety, Scorched Earth:  How the Expansion of Civil 
Forfeiture Doctrine Has Laid Waste to Due Process, 45 U. MIAMI L. REV. 911, 932 
(1991) (describing Bentham and Austin as expounding utilitarian views that shifted 
away from a focus on individual morals). 
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own culture, the American colonies were born.  Thus, the colonies 
inherited a tradition in flux, moving from the natural law paradigm of the 
Germanic culture with its emphasis on “just,” retributive, noncorporal 
punishments, to one increasingly dominated by the utilitarianism and 
hierarchy of the new culture.110  It thus is fitting that the contemporary 
American federal legislature, in defining for itself what should be the 
appropriate philosophy of punishment, lists virtually all such historical 
theories derived from various and varying cultures.111 

VI.  A PROPOSAL FOR REFORM 

 It is likely, in the wake of Blakely v. Washington112 and United States 
v. Booker,113 that a new seriousness in restating and reconciling statutory 
maximum penalties will emerge.  In the era of indeterminate sentencing 
that aimed to rehabilitate offenders, statutory maxima were usually 
irrelevant.114  They were reserved for the most serious crimes and 
functioned mainly to signal to sentencing judges the comparative gravity of 
criminal violations.115  Similarly, statutory maxima were unimportant under 
the determinate guidelines sentencing regime.116  The count of conviction, 
along with apposite aggravating and mitigating adjustments, produced the 
actual sentence within a specified guideline range.117  Again, the statutory 
maximum served the symbolic or expressive function of informing the 

 

 110. See KITTRIE, supra note 50, at 24-32 (describing the evolution of 
American criminal law as a shift from compensation of aggrieved parties to a method 
of social control). 
 111. See 18 U.S.C. § 3553(a)(2) (2000) (listing the various sentencing theories). 
 112. Blakely v. Washington, 124 S. Ct. 2531 (2004). 
 113. United States v. Booker, 125 S. Ct. 738 (2005). 
 114. Cf. Kyron Huigens, Harris, Ring, and the Future of Relevant Conduct 
Sentencing, 15 FED. SENTENCING REP. 88, 89 (2002) (discussing the historical 
background of statutory maxima); Michael Vitiello, Reconsidering Rehabilitation, 65 
TUL. L. REV. 1011, 1012 (1991) (chronicling the rise of critics of the rehabilitation 
model who, starting in the 1960s and 1970s, challenged the practice of indeterminate 
sentencing). 
 115. Cf. Huigens, supra note 114, at 89 (noting that the statutory maximum 
sentence was a product of indeterminate sentencing systems and served as an 
indication to the sentencing judge of the upper limits of the sentencing range). 
 116. Cf. id. (arguing that because determinate sentencing systems have a much 
narrower range of sentencing, the statutory maximum has no role). 
 117. See id. (stating that in determinate systems, the sentence is initially placed 
within a narrow range and then adjusted higher or lower depending on circumstances). 
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Sentencing Commission about the comparative gravity of crimes.118 

 One solution to the Supreme Court’s recent jurisprudence is for state 
and federal lawmakers to retrocede sentencing discretion to trial judges by 
readopting indeterminate sentencing practices coupled with remarkably 
high statutory maximum penalties.  Assuming that legislatures wish to 
retain control over criminal sentencing, they will have to pay more 
attention to the sole means by which they can determine specific 
sentencing outcomes at the upper end—statutory maximum penalties. 

 As a practical matter, legislatures could essentially recreate the 
graduated sentencing schemes that are the hallmark of guidelines 
sentencing by more carefully and narrowly defining crimes and by 
stipulating the penalties for each crime within more narrow margins.119  But 
certain questions remain unanswered, such as what term of imprisonment 
should, as a normative matter, serve as the maximum penalty for a 
particular crime.120 

 Two propositions derived from American and Western history 
suggest a basis for the construction of a useful system of statutory 
penalties.121  First, it would appear that no single cultural tradition provides 
the exclusive philosophical underpinnings for an American system of 
punishment.  Second, among the competing paradigms, those derived from 
the English-Germanic tradition should be given precedence, given that 
tradition’s predominance in shaping the law of crimes and the law of 
remedies generally.122 

 Building upon these two propositions, a shape for American statutory 
penalties suggests itself.  First, the mixed provenance of American 
punishment theory requires a flexible approach to statutory penalties.  
Second, however, because the natural law, anti-utilitarian paradigm of the 
English tradition should tend to predominate, our system ought to be 
derived primarily, but not solely, from its tenets. 

 

 118. Nagel, supra note 3, at 927. 
 119. Jeffrey Standen, An Economic Perspective on Criminal Law Reform, 2 
BUFF. CRIM. L. REV. 249, 294-95 (1998). 
 120. See id. at 294 (noting that such reform may do “little to resolve the other 
and more fundamental” issues concerning the criminal law). 
 121. See supra Part III.B-C (discussing the historical backgrounds of 
punishment in England and America). 
 122. See supra Part III.B-C (mentioning the effect of English laws on 
America’s punishment structure). 
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 Thus, statutory penalties should be established, as an initial or 
presumptive matter, at the level most appropriate for the culpability of the 
actor or for the harm caused by him in committing the “worst” form of the 
statutory criminal prohibition.  But this initial level should not be set at any 
level higher than that required by notions of desert or retribution.  Like the 
sentencing guidelines themselves, maximum penalties should be graded 
according to certain “presumptive” behaviors associated with particular 
criminal conduct.  Nonetheless, maximum penalties must accommodate 
sentences for offenders who exhibit an unusual tendency to repeat the 
crime (either by virtue of their criminal history or through other reliable 
factors), or where the pleasure or profit the offender derives from his 
criminal activity exceeds the harm visited upon him by his incarceration for 
the length of time appropriate to the desert of his action.  The degree to 
which such a sentence could increase for these latter factors should be 
substantial, and for most serious crimes of violence the sentence should be 
allowed to increase to life imprisonment. 

 Setting the presumptive maximum at a level appropriate to the desert 
of the worst offender under the statute has at least four advantages.  First, 
the objections of the desert theorists about the intuitive inappropriateness 
of punishing citizens on the basis of a prediction are addressed 
significantly.123  Second, practitioners and judges commonly disregard the 
significance of statutory maxima in setting individual sentences in the 
typical range on the correct theory that maxima are reserved for the worst 
offenders who require additional, unjust incarceration to serve the goals of 
crime control.  Once such considerations of crime control are expressly 
eliminated in establishing the presumptive maximum, then maximum 
sentences become very relevant in examining crime severity and in setting 
proportionate sentences. 

 Third, on the most practical level, determining appropriate maximum 
terms of imprisonment by focusing first on desert rationales simply 
constitutes an easier task than attempting to set such penalties for crimes 
which might, among themselves, vary widely as to the likelihood and 
desirability of providing enhanced penalties to serve the requirements of 
crime control.  Finally, and most significantly, unwarranted disparities 
among cases in the aftermath of the demise of uniform guidelines 
sentencing will be reduced.  The movement to rationalize sentencing 

 

 123. Similarly, the other primary objection of the desert writers, that it is unfair 
to punish a particular individual an extra amount in order to scare or deter others, is 
substantially addressed. 
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embodied in the establishment of sentencing guidelines will in part be 
extended to cases requiring penalties outside of the typical ranges.  
Congress’s expressed desire to bring law into the sentencing process will be 
furthered.124 

 A system of structured maxima wherein the sentencing judge is 
provided significant guidance in arriving at the appropriate sentence once 
the judge has departed from the sentencing guidelines would be superior to 
the present potential of rudderless departures in the wake of recent 
Supreme Court jurisprudence.125  With structured maxima, unwarranted 
disparities and undue judicial discretion will be reduced.126  Although a 
graduated series of statutory maxima would not feature the subtlety and 
flexibility of a comprehensive sentencing guidelines system, a thorough 
reconsideration and rationalization of maximum penalties would at once 
provide a more visible, fair, and consistent means of criminal sentencing in 
the postguidelines era. 

 
 

 

 124. See Breyer, supra note 82, at 4 (noting that in creating the Sentencing 
Commission, Congress sought to establish sentencing guidelines to eliminate 
“‘unjustifiably wide’ sentencing disparity”). 
 125. See United States v. Booker, 125 S. Ct. 738, 756 (2005) (holding any fact 
used by a federal judge to enhance a sentence beyond federal guidelines must either be 
admitted by the defendant or proved beyond a reasonable doubt); Blakely v. 
Washington, 124 S. Ct. 2531, 2543 (2004) (invalidating a Washington procedure that 
permitted a judge to increase a sentence over the maximum after finding deliberate 
cruelty by a preponderance of the evidence); Apprendi v. New Jersey, 530 U.S. 466, 
497 (2000) (finding unconstitutional a New Jersey procedure that permitted a judge to 
impose a sentence greater than the statutory maximum based upon the court’s finding 
of aggravated circumstances by a preponderance of the evidence).  In a guidelines 
system, one of the primary functions of the maximum penalty is to control departures, 
assuming that the guideline ranges fall within the statutory maximum.  U.S. 
SENTENCING GUIDELINES MANUAL, supra note 85, § 1A1.1.  The advantage of the 
structured maximum concept is that the judge is given guidance in departing, and 
unwarranted disparity and undue discretion are reduced. 
 126. Undoubtedly, prosecutorial discretion in charging will remain very 
important because the count of conviction will trigger the apposite statutory maximum 
penalty.  This importance is troubling, but it mirrors the importance implicitly accorded 
charging discretion by the Federal Sentencing Guidelines.  See Jeffrey Standen, Plea 
Bargaining in the Shadow of the Guidelines, 81 CAL. L. REV. 1471, 1505-16 (1993). 
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