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I.  INTRODUCTION 

Title VII of the Civil Rights Act of 1964 prohibits employers from 
retaliating against an employee who is engaged in a protected activity.1    
Protected activity can include either opposing unlawful discrimination (the 
opposition clause) or participating in a Title VII investigation (the 
participation clause).2  A plaintiff can establish a prima facie case of 
retaliation under Title VII by proving 

 

 1. See 42 U.S.C. § 2000e-3(a) (2000) (prohibiting an employer from 
discriminating against an employee because the employee “opposed any practice made 
an unlawful employment practice by [Title VII], or because he has made a charge, 
testified, assisted, or participated in any manner in an investigation, proceeding, or 
hearing under [Title VII]”). 
 2. Hunt v. Neb. Pub. Power Dist., 282 F.3d 1021, 1028 (8th Cir. 2002) (citing 
Brower v. Runyon, 178 F.3d 1002, 1005 & n.3 (8th Cir. 1999)). 
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that (1) she was engaged in a protected activity (opposition or 
participation); (2) she suffered an adverse employment action; and (3) 
the adverse action occurred because she was engaged in the protected 
activity.  Once the plaintiff establishes a prima facie case of retaliation, 
the burden shifts to the defense to produce a nondiscriminatory reason 
for the adverse employment action.  Then, the burden shifts back to 
the plaintiff to show that the defendant’s proffered reason was 
pretextual.3 

 Courts have recognized a distinction between retaliatory conduct and 
actionable retaliation.4  Specific instances of retaliatory conduct are merely 
factors in determining whether there is actionable retaliation.5  Examples 
of retaliatory conduct include discharge, demotion, reduction in pay, loss or 
reduction in benefits, divesting of significant responsibilities, failure to 
promote, discontinuation of stipends, denial of a pay increase, 
reassignment to menial or degrading work, humiliation by an employer 
calculated to encourage an employee’s resignation, and discrimination, 
intimidation, ridicule, and insult that is sufficiently severe or pervasive to 
alter the conditions of the victim’s employment.6 

The determination of what constitutes an actionable employment 
action in a retaliation case varies among the circuits and among state 

 

 3. Id. (citing Coffman v. Tracker Marine, L.P., 141 F.3d 1241, 1245 (8th Cir. 
1998)). 
 4. See, e.g., Soto v. John Morrell & Co., 285 F. Supp. 2d 1146, 1176 (N.D. 
Iowa 2003) (recognizing that “‘not everything that makes an employee unhappy is an 
actionable adverse employment action’” and illustrating that “‘[t]he adverse action 
does not have to be a discharge, [but] the allegedly retaliatory conduct must 
nonetheless be more disruptive than a mere inconvenience or an alteration of job 
responsibilities [or] [c]hanges in duties or working conditions that cause no materially 
significant disadvantage’”) (quoting Cherry v. Menard, Inc., 101 F. Supp. 2d 1160, 1185 
(N.D. Iowa 2000) (third and fourth alterations in original) (quotations omitted)). 
 5. See id. (“‘[T]he court may examine the cumulative effect of the 
employer’s allegedly retaliatory actions, rather than determining whether any 
individual action upon which the claim relies [is] sufficiently adverse.’”) (quoting 
Cherry v. Menard, Inc., 101 F. Supp. 2d at 1185-86). 
 6. See Christopher M. Courts, Note, An Adverse Employment Action—Not 
Just an Unfriendly Place to Work:  Co-Worker Retaliatory Harassment Under Title VII, 
87 IOWA L. REV. 235, 241-45 (2001) (examining the actionability of narrow and broad 
forms of retaliatory conduct); Linda M. Glover, Comment, Title VII Section 704(a) 
Retaliation Claims:  Turning a Blind Eye Toward Justice, 38 HOUS. L. REV. 577, 581-83, 
590-93 (2001) (describing Title VII anti-retaliation provisions and requirements of 
retaliation). 
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courts.7  Courts have used the terms “adverse employment action,” 
“material adverse employment action,” and “ultimate employment 
decisions” as terms that define actionable retaliatory conduct.8  Some 
courts give entirely different definitions or meaning to these terms.9  
Further confusing matters, wrongful discharge cases decided at the state 
level employ different requirements as to what constitutes actionable 
retaliation.10 

This Article will set forth the standards articulated by each circuit for 
retaliation claims brought under antidiscrimination statues.  In addition, 
the Article will discuss the standards under the Iowa Civil Rights Act of 
1965 (“ICRA”)11 and Iowa’s common law cause of action for retaliatory 
discharge.  Each state’s common law standards will also be examined.  
Finally, the Article will set forth a model for evaluating claims under 
federal statutes, the United States Constitution, state statutes, and common 
law retaliation claims that can be consistently applied in all cases.  The new 
model will be called the “Iowa model” and can be applied to any claim in 
which illegal retaliation in an employment setting is alleged.  The Iowa 
model will use as its starting point the Supreme Court’s holdings in 
Burlington Industries, Inc. v. Ellerth12 and Faragher v. City of Boca Raton.13 

II.  THE CONFLICT AMONG THE CIRCUITS 

The twelve circuits have taken different approaches in determining 
the nature and extent to which retaliatory conduct must rise to be 

 

 7. See Courts, supra note 6, at 236 (“The circuits . . . are split on what 
activities may qualify as an adverse employment action.”); see also infra Part IV 
(analyzing the differences in determining what constitutes an adverse employment 
action in state courts). 
 8. Glover, supra note 6, at 579, 581. 
 9. See Courts, supra note 6, at 241-45 (contrasting the broad and narrow 
views of what constitutes an adverse employment action); Cathy Currie, Case Note, 
Staying on the Straighter and Narrower:  A Criticism of the Court’s Definition of 
Adverse Employment Action Under the Retaliation Provision of Title VII, 43 S. TEX. L. 
REV. 1323, 1333-34 (2002) (discussing the federal circuit courts’ divergent 
interpretations of Title VII, leading to a disparity in the type of conduct that rises to an 
adverse employment action); see generally Glover, supra note 6, at 596-607 (discussing 
the split in the circuits on the meaning of adverse employment action). 
 10. See discussion infra Part IV. 
 11. IOWA CODE §§ 216.1-.20 (2003). 
 12. Burlington Indus., Inc. v. Ellerth, 524 U.S. 742 (1998). 
 13. Faragher v. City of Boca Raton, 524 U.S. 775 (1998). 
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actionable.14  The terms coined to define actionable retaliation differ from 
circuit to circuit.15  To confuse matters, different courts using the same term 
to describe actionable retaliatory conduct may define that term 
differently.16  Courts use the following retaliation standards:  adverse, 
materially adverse, and ultimate.17  However, the phrase used is not 
determinative because one circuit’s adverse standard may be the same as 
another circuit’s ultimate standard.18  Likewise, two circuits that use the 
phrase “materially adverse” may be referring to completely different 
conduct, and one may very well specifically exclude conduct that the other 
specifically includes.19  Most circuits use the same approach for assessing 
actionable retaliation for all actions brought under all federal anti-

 

 14. Courts, supra note 6, at 236; Glover, supra note 6, at 578-80. 
 15. Courts, supra note 6, at 236; Glover, supra note 6, at 578-80. 
 16. See discussion infra Parts II.A-L., IV. 
 17. Glover, supra note 7, at 579-80.  Glover noted that: 

A split in authority has led to three distinct liability thresholds for Title VII, 
section 704(a) retaliation claims.  Under the first threshold, an employer’s 
retaliatory conduct must rise to the level of an “ultimate employment 
decision”—those decisions involving hiring, promoting, compensating, or 
discharging—to be actionable.  The second threshold, while not restricting 
actionable conduct to “ultimate employment decisions,” requires that 
retaliation “materially” or “tangibly” affect an employee’s terms or conditions 
of employment.  In sharp contrast, the third threshold does not advocate a 
“laundry list” approach to retaliation; instead, it recognizes that “its forms are 
as varied as the human imagination will permit.” 

Id. (footnotes omitted). 
 18. Compare Stutler v. Ill. Dep’t of Corrs., 263 F.3d 698, 703 (7th Cir. 2001) 
(holding that for an adverse employment action “[t]o be actionable, there must be a 
‘significant change in employment status, such as hiring, firing, failing to promote, 
reassignment with significantly different responsibilities, or a decision causing a 
significant change in benefits’”) (quoting Bell v. EPA, 232 F.3d 546, 555 (7th Cir. 2000) 
(quotation omitted), with Hernandez v. Crawford Bldg. Material Co., 321 F.3d 528, 531 
(5th Cir. 2003) (“[T]ypical examples of ultimate employment decisions . . . include 
‘hiring, granting leave, discharging, promoting, and compensating.’”) (quoting Dollis v. 
Rubin, 77 F.3d 777, 781-82 (5th Cir. 1997)). 
 19. Compare Hilt-Dyson v. City of Chicago, 282 F.3d 456, 465 (7th Cir. 2002) 
(holding that “[a]n adverse employment action is one that is materially adverse, 
‘meaning more than a mere inconvenience or an alteration of job responsibilities’”) 
(quoting Oest v. Ill. Dep’t of Corrs., 240 F.3d 605, 612 (7th Cir. 2001)), with Buettner v. 
Arch Coal Sales Co., 216 F.3d 707, 715 (8th Cir. 2000) (ruling that “[e]mployment 
actions which do not result in changes in pay, benefits, seniority, or responsibility are 
insufficient to sustain a retaliation claim”) (citing Flannery v. Trans World Airlines, 
Inc., 160 F.3d 425, 428 (8th Cir. 1998)) (footnote omitted). 
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retaliation statutes in that particular circuit.20  Therefore, it is imperative to 
review each and every circuit’s approach. 

A.  The First Circuit’s “Materially Adverse” Standard 

The First Circuit has defined actionable retaliatory employment 
action as action that is materially adverse.21  According to the First Circuit, 
the determination of whether a retaliatory action is materially adverse 
requires a case-by-case inquiry cast in objective terms.22  The First Circuit 
has cited Eighth Circuit decisions for the proposition that a court must 
analyze the “‘combined effect of the employer’s action’” to determine 
whether discrimination exists.23  For example, otherwise innocuous or 
“minor slights, relentlessly compounded, may become sufficiently ‘adverse’ 
to warrant relief.”24  Those same actions when standing alone would not 
rise to an actionable level.25 

 

 20. See, e.g., Rouse v. Farmers State Bank, 866 F. Supp. 1191, 1205 (N.D. 
Iowa 1994) (noting that the Eighth Circuit applies the same analysis to retaliation 
claims under a variety of federal statutes). 
 21. See Gu v. Boston Police Dep’t, 312 F.3d 6, 14 (1st Cir. 2002) (explaining 
that “[t]o be adverse, an action must materially change the conditions of the plaintiffs’ 
employ”) (citation omitted). 
 22. Simas v. First Citizens’ Fed. Credit Union, 170 F.3d 37, 49 (1st Cir. 1999) 
(quoting Blackie v. Maine, 75 F.3d 716, 725 (1st Cir. 1996). 
 23. Id. at 47-48 (quoting Coffman v. Tracker Marine, L.P., 141 F.3d 1241, 
1246 (8th Cir. 1998)). 
 24. Id. at 48.  The First Circuit has also cited the Eighth Circuit in support of 
the proposition that anti-retaliation provisions “do ‘not clothe the [employee] with 
immunity for past and present inadequacies, unsatisfactory performance, and uncivil 
conduct in dealing with subordinates and with . . . peers.’”  Mesnick v. Gen. Elec. Co., 
950 F.2d 816, 828-29 (1st Cir. 1991) (quoting Jackson v. St. Joseph State Hosp., 840 
F.2d 1387, 1391 (8th Cir. 1988)). 
 25. See Marrero v. Goya of P.R., Inc., 304 F.3d 7, 27 (1st Cir. 2002) (stating 
that ordinarily, “[s]omething more ‘egregious’ than rudeness and mockery” is required 
to constitute an actionable adverse employment action); see also Blackie v. Maine, 75 
F.3d at 725 (“Work places are rarely idyllic retreats, and the mere fact that an 
employee is displeased by an employer’s act or omission does not elevate that act or 
omission to the level of a materially adverse employment action.”).  In Marrero v. 
Goya of Puerto Rico, Inc., the court observed, in evaluating the plaintiff’s hostile work 
environment claim: 

“[T]he workplace is not a cocoon, and those who labor in it are expected to 
have reasonably thick skins.”  However, it is one thing to say that employees 
must learn to tolerate “simple teasing, offhand comments, and isolated 
incidents (unless extremely serious).”  It is quite another to require employees 
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A plaintiff generally must rely on circumstantial evidence, which 
requires the jury to infer from the character and severity of the materially 
adverse employment conditions whether the employer’s conduct was 
retaliatory.26  The First Circuit has taken a very practical approach that 
views the alleged retaliatory conduct and its effect using a totality of the 
circumstances approach.27  Under this approach, some acts by themselves 
would necessarily constitute actionable conduct, some acts will never be 
actionable by themselves, and some acts that are never actionable by 
themselves may become actionable in combination with others.28 

According to the First Circuit, while discrimination relating to 
conditions of employment may apply to the employee’s physical 
workplace, such as reassignment to a remote cubicle, it is by no means 
“limited in scope as to exclude illicit supervisory directives conditioning 
continued employment upon prohibitions” whereby employees are not 
allowed to avail themselves of protected rights and procedures such as 
filing civil rights complaints.29  In addition, while social ostracism or giving 
the target employee “the silent treatment” alone is rarely actionable, 
conduct that rises to the level of professional ostracism where the employer 
directed or encouraged coworkers to avoid or shun the target employee 
may be.30  This behavior would rise to actionable conduct particularly if the 
target employee can demonstrate that she has suffered some material harm 
as a consequence of her inability to communicate with coworkers on 
business issues.31 

 The First Circuit has stated that in order for retaliatory conduct to 
qualify as a materially adverse employment action, “‘the employer must 

 

to suffer the constant attentions of a lascivious supervisor. 

Marrero v. Goya of P.R., Inc., 304 F.3d at 19 (quoting Suarez v. Pueblo Int’l, Inc., 229 
F.3d 49, 54 (1st Cir. 2000); Faragher v. City of Boca Raton, 524 U.S. 775, 778 (1998)). 
 26. Simas v. First Citizens’ Fed. Credit Union, 170 F.3d at 48. 
 27. See id. at 52 (noting that the court is “required to assess defendants’ 
conduct in context and in totality, rather than piecemeal”) (citing Calhoun v. Acme 
Cleveland Corp., 798 F.2d 559, 562-63 (1st Cir. 1986)); Coffman v. Tracker Marine, 
L.P., 141 F.3d at 1246). 
 28. See Simas v. First Citizen’ Fed. Credit Union, 170 F.3d at 50 & n.12 
(holding that, while some actions may not be considered materially adverse when 
viewed individually, when taken in aggregate, they can be considered materially 
adverse). 
 29. Id. at 48. 
 30. Id. at 52 n.12. 
 31. Id. 
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either (1) take something of consequence from the employee,’” (i.e., 
termination or demotion, reduction in pay, or divesting of significant 
responsibilities), or (2) withhold an accouterment (i.e., failing to promote 
after a duration of service when customary to do so).32 

B.  The Second Circuit’s “Materially Adverse” Standard 

The Second Circuit has held that actionable retaliation requires that 
an employer has taken adverse employment action against the employee 
for her protected activity.33  That court has noted that Title VII does not 
define an actionable adverse employment action exclusively based upon 
discharge, demotion, or reduction in benefits or compensation.34  Less 
 

 32. Id. at 49 (quoting Blackie v. Maine, 75 F.3d 716, 725 (1st Cir. 1996)).  With 
respect to the issue of whether a transfer constitutes an adverse employment action, the 
First Circuit has observed: 

“The clear trend of authority is to hold that a purely lateral transfer, that is, a 
transfer that does not involve a demotion in form or substance, cannot rise to 
the level of a materially adverse employment action.” . . . “Otherwise every 
trivial personnel action that an irritable . . . employee did not like would form 
the basis of a discrimination suit.” 

  . . . . 

  At the same time, however, “Title VII does not limit adverse job action 
to strictly monetary considerations.”  Congress recognized that job 
discrimination can take many forms, and does not always manifest itself in 
easily documentable sanctions such as salary cuts or demotions.  Accordingly, 
Congress “cast the prohibitions of Title VII broadly” to encompass changes in 
working conditions that are somewhat more subtle, but equally adverse.  
Consistent with that broad statutory mandate, courts have rejected any bright 
line rule that a transfer cannot qualify as an “adverse employment action” 
unless it results in a diminution in salary or a loss of benefits. 

Marrero v. Goya of P.R., Inc., 304 F.3d 7, 23-24 (1st Cir. 2002) (citations omitted) 
(quoting Ledergerber v. Stangler, 122 F.3d 1142, 1144 (8th Cir. 1997); Williams v. 
Bristol-Myers Squibb Co., 85 F.3d 270, 274 (7th Cir. 1996); Collins v. Illinois, 830 F.2d 
692, 703 (7th Cir. 1987); Rodriguez v. Bd. of Educ., 620 F.2d 362, 364 (2d Cir. 1980)). 
 33. Holtz v. Rockefeller & Co., 258 F.3d 62, 79 (2d Cir. 2001) (holding that 
“[t]o establish a prima facie case of retaliation under Title VII, a plaintiff must show 
‘(1) that she was engaged in protected activity by opposing a practice made unlawful by 
Title VII; (2) that the employer was aware of that activity; (3) that she suffered adverse 
employment action; and (4) that there was a causal connection between the protected 
activity and the adverse action’”) (quoting Galdieri-Ambrosini v. Nat’l Realty & Dev. 
Corp., 136 F.3d 276, 292 (2d Cir. 1998)). 
 34. Wanamaker v. Columbian Rope Co., 108 F.3d 462, 466 (2d Cir. 1997) 
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flagrant reprisals by an employer may constitute actionable adverse 
conduct.  Nevertheless, the Second Circuit has made it clear that while not 
every unpleasant action taken by an employer is actionable, an employee 
suffers an adverse employment action if that employee is subjected to “a 
materially adverse change in the terms and conditions of employment.”35  
The court must therefore evaluate the evidence in each claim and analyze it 
under a totality standard.  The Second Circuit has held, for instance, that 
even postemployment conduct may be actionable.36  Moreover, an actual 
economic impact is not required for the action to qualify as a materially 
adverse employment action.37 

C.  The Third Circuit’s “Terms, Conditions, or Privileges” Standard 

The Third Circuit also requires that the employer must take adverse 
employment action against an employee in retaliation for his or her 
protected activities to be actionable.38  The Third Circuit has held that “the 
‘adverse employment action’ element of a retaliation plaintiff’s prima facie 
case incorporates the same requirement that the retaliatory conduct rise to 
the level of a violation of 42 U.S.C. § 2000e-2(a)(1) or (2).”39  Thus, the 
“retaliatory conduct must be serious and tangible enough to alter an 
employee’s compensation, terms, conditions, or privileges of employment 
into the doctrinal requirement that the alleged retaliation constitute 

 

(noting that Title VII does not “define adverse employment action solely in terms of 
job termination or reduced wages and benefits”). 
 35. Richardson v. N.Y. State Dep’t of Corr. Serv., 180 F.3d 426, 446 (2d Cir. 
1999) (citations omitted). 
 36. See Wanamaker v. Columbian Rope Co., 108 F.3d at 466 (“[P]laintiffs 
may be able to state a claim for retaliation, even though they are no longer employed 
by the defendant company, if, for example, the company ‘blacklists’ the former 
employee, wrongfully refuses to write a recommendation to prospective employers, or 
sullies the plaintiff’s reputation.”) (citations omitted). 
 37. See Treglia v. Town of Manlius, 313 F.3d 713, 720 (2d Cir. 2002) (“[W]e 
have made clear that adverse employment actions are not limited to ‘pecuniary 
emoluments.’”) (quoting Preda v. Nissho Iwai Am. Corp., 128 F.3d 789, 791 (2d Cir. 
1997)). 
 38. Robinson v. City of Pittsburgh, 120 F.3d 1286, 1299 (3d Cir. 1997) (“‘To 
establish discriminatory retaliation under Title VII, a plaintiff must demonstrate that:  
(1) she engaged in activity protected by Title VII; (2) the employer took an adverse 
employment action against her; and (3) there was a causal connection between her 
participation in the protected activity and the adverse employment action.’”) (quoting 
Nelson v. Upsala Coll., 51 F.3d 383, 386 (3d Cir. 1995)). 
 39. Id. at 1300-01 (footnote omitted). 
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‘adverse employment action.’”40 

The Third Circuit has further stated that retaliatory conduct is only 
actionable under Title VII if the conduct alters one’s compensation, terms, 
conditions, job status, privileges, or opportunities for future employment.41   
Therefore, “‘not every action that makes an employee unhappy’” is 
actionable retaliation.42  The court reasoned that “‘[o]therwise, minor and 
even trivial employment actions that an irritable, chip-on-the-shoulder 
employee did not like would form the basis of a discrimination suit.’”43  
Thus, Title VII prohibits “unlawful employment practices,” rather than 
conduct an employee merely finds objectionable.44  Addressing the 
causation element of a plaintiff’s prima facie case, the Third Circuit has 
held that “‘temporal proximity alone [is] insufficient to establish the 
necessary causal connection when the temporal relationship is not 
unusually suggestive.’”45 

 

 40. Id. at 1300; see Williams v. Bristol-Myers Squibb Co., 85 F.3d 270, 273 (7th 
Cir. 1996) (requiring a “materially adverse employment action” as “a threshold 
requirement of proving a violation of the [ADEA]”); McDonnell v. Cisneros, 84 F.3d 
256, 258 (7th Cir. 1996) (identifying a tension with respect to whether “materially 
adverse employment action” is required under Title VII “or under any of the other 
federal employment discrimination statutes that are modeled on Title VII, such as the 
Age Discrimination in Employment Act”).  In Robinson v. City of Pittsburgh, the 
employee claimed that because she filed a complaint with the EEOC, she was 
subjected to acts of reprisal such as “restricted job duties, reassignment and subsequent 
failure to transfer” her away from the alleged harasser.  Robinson v. City of Pittsburgh, 
120 F.3d at 1300 (internal quotation marks omitted).  The employee further alleged 
that when she rebuffed the harasser’s sexual advances, he “would not talk to her, or 
would make unnecessary derogatory comments to her.”  Id. (internal quotation marks 
omitted).  The court held that even if her version were a true account, it did not give 
rise to a claim for retaliation.  Id.  In the court’s view, “[t]he alleged ‘unsubstantiated 
oral reprimands’ and ‘unnecessary derogatory comments’ suffered by [the employee] 
following her complaint [did] not rise to the level of . . . [an] ‘adverse employment 
action.’”  Id. 
 41. See Robinson v. City of Pittsburgh, 120 F.3d at 1300-01 (holding that the 
“‘adverse employment action’ element of a retaliation plaintiff’s prima facie case 
incorporates the . . . requirement that the retaliatory conduct rise to the level of a 
violation of 42 U.S.C. § 2000e-2(a)(1) or (2)”). 
 42. Id. at 1300 (quoting Smart v. Ball State Univ., 89 F.3d 437, 441 (7th Cir. 
1996)). 
 43. Id. (quoting Smart v. Ball State Univ., 89 F.3d at 441) (quotation 
omitted). 
 44. Id. at 1301 n.15 (quoting  Nelson v. Upsala Coll., 51 F.3d 383, 388 (3d Cir. 
1995)). 
 45. Cardenas v. Massey, 269 F.3d 251, 264 (3d Cir. 2001) (quoting Farrell v. 
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D.  The Fourth Circuit’s “Ultimate” Standard Versus the “Adverse” 
Standard 

 The Fourth Circuit has adopted two conflicting standards in recent 
decisions.  It has held that an adverse employment action must include 
conduct “characterized as ultimate employment decisions such as hiring, 
granting leave, discharging, promoting, and compensating.”46  However, in 
an earlier case, the Fourth Circuit claimed to have rejected the “ultimate” 
standard in favor of an “adverse” standard.47  In Von Gunten v. Maryland, 
the court noted that while ultimate employment decisions such as hiring 
and discharge can constitute actionable adverse action, “‘retaliatory 
harassment’ can also comprise adverse employment action.”48  The court 
thus recognized the practical difficulty in distinguishing ultimate from 
adverse employment actions in some cases.49 

 In Von Gunten, the Fourth Circuit analyzed the different approaches 
taken by the circuits, noting that while most circuits reject the “ultimate” 
test, some substantive change in employment is usually required before the 
court finds actionable conduct.50  Specifically, the court stated as follows: 

      Sometimes the practical differences between these two standards 
are difficult to discern.  For example, although the majority of circuits 
have either implicitly or explicitly rejected the “ultimate employment 
decision” standard in § 2000e-3 cases, they have nonetheless 
recognized that “there is some threshold level of substantiality that 
must be met for unlawful discrimination to be cognizable under the 
anti-retaliation clause.”  Wideman v. Wal-Mart Stores, Inc., 141 F.3d 
1453, 1456 (11th Cir. 1998) (collecting cases).  Also indicative of the 
sometime slight real world difference between the two standards is the 
fact that while the Eighth Circuit has ostensibly adopted the “ultimate 

 

Planters Lifesavers Co., 206 F.3d 271, 280 (3d Cir. 2000)) (quotation omitted). 
 46. Peterson v. West, 17 Fed. Appx. 199, 202 (4th Cir. 2001) (citing Page v. 
Bolger, 645 F.2d 227, 233 (4th Cir. 1981); Von Gunten v. Maryland, 243 F.3d 858, 865-
66 (4th Cir. 2001)). 
 47. See Von Gunten v. Maryland, 243 F.3d at 865 (holding that the “‘ultimate 
employment decision’ is not the standard in [the Third C]ircuit,” and instead ruling 
that “[w]hat is necessary in all § 2000e-3 retaliation cases is evidence that the 
challenged discriminatory acts or harassment adversely effected ‘the terms, conditions, 
or benefits’ of the plaintiff’s employment”) (quoting Munday v. Waste Mgmt. of N. 
Am., Inc., 126 F.3d 239, 243 (4th Cir. 1997)). 
 48. Id. 
 49. Id. 
 50. Id. at 864. 
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employment decision” standard, it has consistently applied a broader 
standard.  See[,] e.g., Manning v. Metropolitan Life Ins. Co., 127 F.3d 
686, 692 (8th Cir. 1997) (ultimate employment decision includes 
“tangible change in duties or working conditions that constituted a 
material employment disadvantage”); Kim v. Nash Finch Co., 123 F.3d 
1046, 1060 (8th Cir. 1997) (ultimate employment decision includes 
reduction of duties, actions that disadvantage or interfere with the 
employee’s ability to do his or her job, “papering” of an employee’s 
file with negative reports and reprimands even though employee was 
“not discharged, demoted, or suspended”). 

      However, if strictly applied, use of the “ultimate employment 
decision” standard can be outcome determinative, as is crystalized [sic] 
in Mattern v. Eastman Kodak Co., 104 F.3d 702 (5th Cir. 1997).  There, 
the Fifth Circuit expressly held insufficient the kind of discriminatory 
changes in the terms, conditions, and benefits of employment, which 
most other courts have recognized could constitute adverse 
employment action under § 2000e-3.  In Mattern, the court reversed a 
jury verdict finding that an employer had discriminatorily retaliated 
against an employee who had charged sexual harassment.  Id. at 703-
04.  The employee produced evidence that her employer had reviewed 
her work negatively causing her to lose a pay increase, required her to 
wear an unsafe fire protection suit, verbally threatened to fire her, 
improperly placed in jeopardy her continuance in an apprenticeship 
program, and committed numerous other acts of harassment causing 
her to suffer depression and panic attacks requiring a doctor’s care and 
medication.  Id. at 705-06; at 713-14 (Dennis, J.[,] dissenting).  In 
reaching its conclusion that none of these acts, either individually or 
collectively, constituted adverse employment action, the Fifth Circuit 
relied on differences in the language of Title VII’s general anti-
discrimination provision, 42 U.S.C. § 2000e-2 (1994), and its anti-
retaliation provision, 42 U.S.C. § 2000e-3.  Id. at 708-09.  The court 
noted that § 2000e-2(a)(2) made it unlawful for an employer to “limit, 
segregate, or classify his employees . . . in any way which would 
deprive or tend to deprive any individual of employment opportunities 
or otherwise adversely affect his status as an employee,” (emphasis 
added), and contrasted this language with that in the anti-retaliation 
provision, § 2000e-3, which simply forbids “discrimination” against 
“any” employee.  Id. at 709.  The Mattern court concluded: 

The anti-retaliation provision speaks only of “discrimination”; 
there is no mention of the vague harms contemplated in § 2000e-
2(a)(2).  Therefore, th[e anti-retaliation] provision can only be 
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read to exclude such vague harms, and to include only ultimate 
employment decisions. 

Id. (emphasis added). 

      If this circuit employed a similar “ultimate employment decision” 
standard in retaliation cases, then indisputably [the plaintiff] would be 
unable to mount a prima facie case.  This is so because none of [the 
employer’s] retaliatory acts constituted an ultimate employment 
decision—none involved hiring, firing, refusal to promote, or the like. 

      But “ultimate employment decision” is not the standard in this 
circuit. . . .  [W]e have expressly rejected distinctions, like those drawn 
by the Mattern court, between § 2000e-2 and § 2000e-3, reasoning that 
“conformity between the provisions of Title VII is to be preferred.”  
Ross v. Communications Satellite Corp., 759 F.2d 355, 366 (4th Cir. 
1985).  Moreover, in Ross, we also implicitly rejected the Mattern court 
view that nothing less than an “ultimate employment decision” can 
constitute adverse employment action under § 2000e-3.51 

 After setting forth its lengthy reasoning for rejecting the ultimate 
employment decision standard in Von Gunten, it is curious that the court 
would apply it only six months later in Peterson v. West.52  Moreover, in a 
2002 case, the Fourth Circuit stated that “an adverse employment action 
includes any retaliatory act ‘if, but only if’ that act adversely affected the 
‘terms, conditions, or benefits’ of his employment.”53  Thus, it is not entirely 
clear which standard for retaliation the Fourth Circuit has adopted.  In 
addition, if the court has adopted the ultimate employment decision 
standard, it is questionable whether transfers and reassignments can meet 
that standard if they do not affect the employee’s job or economic status.54 
 

 51. Id. at 864-65. 
 52. See Peterson v. West, 17 Fed. Appx. 199, 202 (4th Cir. 2001) (requiring the 
plaintiff to “show discrimination in what could be characterized as ultimate 
employment decisions”). 
 53. Thompson v. Potomac Elec. Power Co., 312 F.3d 645, 650-51 (4th Cir. 
2002) (quoting Von Gunten v. Maryland, 243 F.3d at 866). 
 54. See Von Gunten v. Maryland, 243 F.3d at 868 (implying that to be 
actionable, a change in job assignment must be “significant”—for example, the change 
must not “expose[] [the employee] to more dangerous conditions or stifle[] 
advancement”); Munday v. Waste Mgmt. of N. Am., 126 F.3d 239, 243 (4th Cir. 1997) 
(relying on DiMegliov v. Haines, 45 F.3d 790 (4th Cir. 1995) for the proposition that 
“reassignment may constitute an adverse employment action”) (citing DiMegliov v. 
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E.  The Fifth Circuit’s “Ultimate Employment Decision” Standard 

The Fifth Circuit has adopted the “ultimate employment decision” 
test as the level of conduct needed to prove a retaliation claim.55  “[O]nly 
‘ultimate employment decisions’” that affect job status and compensation 
constitute an adverse employment action under the Fifth Circuit’s test.56  
The Fifth Circuit has held that “‘[i]nterlocutory or mediate’ decision[s],” or 
decisions that are not immediately “ultimate” but can lead to a change in 
job status or compensation, are insufficient to constitute actionable 
retaliation.57  While the court has required “‘more than a mere tangential 
effect’” on future terms and conditions of employment that might be 
deemed “ultimate,” it nevertheless opened the door to allowing claims 
including something less than the narrow absolute ultimate standard 
suggested in the past.58 
 

Haines, 45 F.3d at 804 & n.6). 
 55. See cases cited infra note 56. 
 56. Fierros v. Tex. Dep’t of Health, 274 F.3d 187, 191 (5th Cir. 2001) (quoting 
Dollis v. Rubin, 77 F.3d 777, 781-82 (5th Cir. 1995)); see also Hernandez v. Crawford 
Bldg. Material Co., 321 F.3d 528, 531 (5th Cir. 2003) (“In the Fifth Circuit, only an 
‘ultimate employment decision’ by an employer can form the basis for liability for 
retaliation under Title VII.”) (quoting Mattern v. Eastman Kodak Co., 104 F.3d 702, 
705 (5th Cir. 1997)); Green v. Adm’rs of the Tulane Educ. Fund, 284 F.3d 642, 657 (5th 
Cir. 2002) (“Adverse employment actions include only ultimate employment decisions 
such as hiring, granting leave, discharging, promoting, or compensating.”) (citing 
Walker v. Thompson, 214 F.3d 615, 629 (5th Cir. 2000)); Hunt v. Rapides Healthcare 
Sys., LLC, 277 F.3d 757, 769 (5th Cir. 2001) (“This court has held that only ‘ultimate 
employment decisions,’ such as hiring, granting leave, discharging, promoting, and 
compensating, satisfy the ‘adverse employment action’ element of a prima facie case of 
retaliation.”) (quoting Watts v. Kroger Co., 170 F.3d 505, 512 (5th Cir. 1999); Mattern 
v. Eastman Kodak Co., 104 F.3d at 708; Dollis v. Rubin, 77 F.3d at 781-82). 
 57. Fierros v. Tex. Dep’t of Health, 274 F.3d at 191 (quoting Mattern v. 
Eastman Kodak Co., 104 F.3d at 708) (second alteration in original). 
 58. Id. (quoting Mota v. Univ. of Tex. Houston Health Sci. Ctr., 261 F.3d 512, 
519 (5th Cir. 2001) (quotation omitted)).  The Fifth Circuit has held that the following 
activities are not ultimate employment decisions:   (1) “changing locks, restructuring 
office procedures, clarifying job duties, and reprimands,” Hernandez v. Crawford Bldg. 
Material Co., 321 F.3d at 532 n.2 (citing Green v. Adm’rs of the Tulane Educ. Fund, 
284 F.3d at 657-58); (2) “removal of employee’s name from letterhead, ostracism by 
coworkers, and loss of some job duties,” id. (citing Mota v. Univ. of Tex. Houston 
Health Sci. Ctr., 261 F.3d at 521); (3) “assignment to less desirable shift and formal 
discipline,” id. (citing Thomas v. Tex. Dep’t of Criminal Justice, 220 F.3d 389, 389 n.2 
(5th Cir. 2000)); (4) “removal from duties on particular account, timing of short breaks 
during the day, and failure to receive $2.89 allegedly owed for unplanned overtime,” id. 
(citing Walker v. Thompson, 214 F.3d 615, 629 (5th Cir. 2000)); (5) “change of work 
schedule and request that employee perform new job tasks,” id. (citing Watts v. Kroger 
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 The thrust of the Fifth Circuit’s approach is that claims for retaliation 
will be limited to economic or job status changes.59  Thus, while severe 
ostracism is not an ultimate employment decision,60 the denial of leave or a 
minor stipend is an ultimate employment decision because economic 
change is involved.61  Although it has not decided the issue, the Fifth 
Circuit has acknowledged that its ultimate employment decision approach 
may be too narrow, and inconsistent with Supreme Court precedent.62  

 

Co., 170 F.3d at 511-12); (6) “denial of transfer request to an identical position at a 
different job site,” id. (citing Burger v. Cent. Apartment Mgmt., Inc., 168 F.3d 875, 879 
(5th Cir. 1999)); (7) “rude treatment by employer,” id. (citing Webb v. Cardiothoracic 
Surgery Assocs. of N. Tex., P.A., 139 F.3d 532, 540 (5th Cir. 1998)); (8) “monitoring of 
employee’s conversations, criticism of work and conduct, and refusal to consider 
employee’s input in business decisions,” id. (citing Messer v. Meno, 130 F.3d 130, 140 
(5th Cir. 1997)); and (9) “threats of potential dismissal, verbal reprimands, and low 
evaluations that could lead to missed pay increases,” id. (citing Mattern v. Eastman 
Kodak Co., 104 F.3d at 703). 
 59. See Hernandez v. Crawford Bldg. Material Co., 321 F.3d at 532 n.2 
(noting the Fifth Circuit has held the following actions constitute ultimate employment 
decisions:  (1) demotion; (2) denial of pay increase; (3) discontinuation of an 
employee’s stipend, denying a request for paid leave, denying a request to extend 
unpaid leave, and termination; (4) failing to promote an employee; (5) refusing to 
consider an employee for a different position after closing an employee’s department; 
(6) termination; and (7) constructive demotion) (citations omitted). 
 60. See Mota v. Univ. of Tex. Houston Health Sci. Ctr., 261 F.3d at 521 n.17 
(citing Mattern v. Eastman Kodak Co., 104 F.3d at 707-08). 
 61. See id. at 521 (holding that the employer’s denial of a stipend to the 
employee was “a compensation decision, thereby qualifying as an adverse employment 
action”) (citing Walker v. Thompson, 214 F.3d at 629). 
 62. Fierros v. Tex. Dep’t of Health, 274 F.3d at 193 n.2 (5th Cir. 2001).  In 
Fierros v. Texas Department of Health, the issue before the court was whether the 
denial of a pay increase was an adverse employment decision.  Id. at 192 n.1.  The 
employer argued that under Mattern, “pay increases are not ‘ultimate employment 
decisions’ as a matter of law, and thus cannot form the basis of a Title VII claim.”  Id. 
at 192.  The employee argued that the Supreme Court’s decisions in Robinson v. Shell 
Oil Co., Burlington Industries, Inc. v. Ellerth, and Faragher v. City of Boca Raton, 
“indicate that [the Fifth Circuit’s] ‘ultimate employment decision’ doctrine improperly 
narrows the scope of Title VII by excluding employment actions such as pay increase 
denials from the statute’s protection.”  Id. (citing Robinson v. Shell Oil Co. 519 U.S. 
337 (1997); Burlington Indus., Inc. v. Ellerth, 524 U.S. 742 (1998); Faragher v. City of 
Boca Raton, 524 U.S. 742 (1998)). 
  The Fierros court explained that “[i]n Burlington Industries and Faragher, 
the Court held that an employer may be held vicariously liable for an employee’s 
sexual harassment claim in cases in which a ‘tangible employment action’ did not 
occur.”  Id. at 192 n.2 (citing Burlington Indus., Inc. v. Ellerth, 524 U.S. at 765-66; 
Faragher v. City of Boca Raton, 524 U.S. at 807).  The court noted that the Supreme 
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Nevertheless, the court has consistently held that retaliatory conduct does 
not qualify as an adverse employment action unless there is a change in job 
status or compensation.63 

This narrow approach eliminates an examination of the environment 
and looks only to objective economic factors unless a constructive 
discharge occurs,64 or, in a Family Medical Leave Act (FMLA) case, the 
retaliatory conduct amounts to punishment, discipline, or a demotion.65  In 

 

Court in Burlington Industries and Faragher “set[] out a relatively broad definition of 
‘tangible employment action’:  ‘a significant change in employment status, such as 
hiring, firing, failing to promote, reassignment with significantly different 
responsibilities, or a decision causing a significant change in benefits.’”  Id. at 193 n.2 
(quoting Burlington Indus., Inc. v. Ellerth, 524 U.S. at 761; Faragher v. City of Boca 
Raton, 524 U.S. at 790). 
  Despite the Supreme Court’s holdings in Burlington and Faragher, the 
Fierros court stated:   “This court has recognized that the definition of ‘tangible 
employment action’ developed in the sexual harassment context in Burlington 
Industries may be the proper ‘adverse employment action’ standard for Title VII 
retaliation claims, but has not yet decided the issue.”  Id. at 193 (citing Watts v. Kroger 
Co., 170 F.3d at 510 n.4, 511 n.5).  The Fifth Circuit carefully avoided the issue of 
whether its ultimate employment decision doctrine was in conflict with the Supreme 
Court’s holdings in Burlington and Faragher, stating:  “We need not evaluate whether 
the ‘ultimate employment decision’ doctrine is undermined by the Supreme Court’s 
recent Title VII decisions because Mattern does not hold that the denial of a pay 
increase can never be an ‘ultimate employment decision.’”  Id.  Reasoning that “[i]t is 
illogical to construe Title VII as prohibiting discriminatory decreases in pay, but 
permitting discriminatory denials of pay increases,” the court concluded that “the 
denial of a pay increase can be an ‘ultimate employment decision’ actionable under 
Title VII’s anti-retaliation provision.”  Id. at 194.  This also includes denial of stipends.  
Id. at 193-94 (citing Mota v. Univ. of Tex. Houston Health Ctr., 261 F.3d at 521). 
 63. See, e.g., Hunt v. Rapides Healthcare Sys., LLC, 277 F.3d 757, 769 (5th 
Cir. 2001) (“Where . . . the evidence is undisputed that an employment action . . . does 
not affect job duties, compensation, or benefits, courts have declined to find an adverse 
employment action under the anti-retaliation provision of Title VII.”) (citation 
omitted); Watts v. Kroger Co., 170 F.3d at 512 (“[E]mployment actions are not adverse 
where pay, benefits, and level of responsibility remain the same.”) (citing Mattern v. 
Eastman Kodak Co., 104 F.3d at 708-10); Benningfield v. City of Houston, 157 F.3d 
369, 377 (5th Cir. 1998) (holding that transferring an employee to the night shift did not 
constitute an adverse employment action). 
 64. See, e.g., Woods v. Delta Beverage Group, Inc., 274 F.3d 295, 301 (5th Cir. 
2001) (stating that in determining whether an employee has been constructively 
discharged, the court evaluates the work environment to determine whether “a 
‘reasonable person in [the employee’s] shoes would have felt compelled to resign’”) 
(quoting Faruki v. Parsons, S.I.P., Inc., 123 F.3d 315, 319 (5th Cir. 1997)). 
 65. In Hunt v. Rapides Healthcare Systems, LLC, the employee argued that 
the Department of Labor’s FMLA regulations show that the FMLA’s anti-retaliation 
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sum, the Fifth Circuit has been reluctant to include many exceptions to its 
general rule that the retaliatory conduct must have an economic effect.66 

 

provision covers “a broader range of employment actions than the anti-retaliation 
provision in Title VII.”  Hunt v. Rapides Healthcare Sys., LLC, 277 F.3d at 769.  The 
court noted that “[t]he regulations provide that ‘employers cannot use the taking of 
FMLA leave as a negative factor in employment actions, such as hiring, promotions, or 
disciplinary actions; nor can FMLA leave be counted under “no fault” attendance 
policies.’”  Id. (quoting 29 C.F.R. § 825.220(c) (2001)) (citing McGarity v. Mary Kay 
Cosmetics, No. 3:96-CV-3413-R, 1998 WL 50460, at *5 (N.D. Tex. Jan. 20, 1998)) 
(emphasis added).  However, the court explained that even if the employee’s argument 
was correct, “[t]he DOL regulations do not make every unpopular employment 
decision following FMLA leave a retaliatory adverse employment action.”  Id. at 770.  
The court held that because the employer’s reassignment of the employee “was not a 
demotion in duties or title; was not a job termination; did not affect compensation; and 
did not impose discipline,” it did not fall within the FMLA regulations’ prohibition 
against disciplinary actions.  Id. (citing 29 C.F.R. § 825.220(c)). 
  The court interpreted its position as 

consistent with the case law interpreting the term “adverse employment 
action” under other statutes to which the McDonnell Douglas framework 
applies.  A job transfer that includes a shift change that involves changes in 
duties or compensation or can be objectively characterized as a demotion may 
be an “adverse employment action” under the ADA’s anti-discrimination 
provision.  See Rizzo v. Children’s World Learning Ctrs., Inc., 173 F.3d 254, 
260 (5th Cir. 1999) (finding that jury could find adverse employment action 
where plaintiff's duties were exchanged with another employee, and plaintiff’s 
hours were reduced, forcing her to work a split shift in which she still did not 
work enough hours to qualify for benefits), aff’d en banc, 213 F.3d 209 (5th 
Cir. 2000).  A job transfer may qualify as an “adverse employment action” for 
the purpose of a First Amendment retaliation claim under 42 U.S.C. § 1983, if 
the change makes the job “objectively worse.”  See Sharp v. City of Houston, 
164 F.3d 923, 933 (5th Cir. 1999); Forsyth v. City of Dallas, 91 F.3d 769, 774 
(5th Cir. 1996); Click v. Copeland, 970 F.2d 106, 109 (5th Cir. 1992). 

  . . . . 

In Serna v. City of San Antonio, a First Amendment retaliation case, the court 
distinguished Click and Forsyth and held that a job transfer without an 
accompanying decrease in compensation or disciplinary action could not 
amount to an adverse employment action.  244 F.3d 479, 485 (5th Cir. 2001) . . . 
.  Unlike the employees in Click and Forsyth, the employee in Serna did not 
present evidence that, viewed objectively, the job transfer amounted to a form 
of discipline, a demotion, or a reduction in pay or benefits.  244 F.3d at 485. 

Id. at 770-71. 
 66. Unless, of course, the combined effect of the conduct would amount to a 
constructive discharge. See Landgraf v. USI Film Prods., 968 F.2d 427, 431 (5th Cir. 
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F.  The Sixth Circuit’s “Materially Adverse” Standard 

To establish a prima facie case of retaliation in the Sixth Circuit, an 
employee must establish that “1) he engaged in activity that Title VII 
protects; 2) defendant knew that he engaged in this protected activity; 3) 
the defendant subsequently took an employment action adverse to the 
plaintiff; and 4) a causal connection between the protected activity and the 
adverse employment action exists.”67 

The threshold “actionable employment” standard requires adverse 
employment action to be materially adverse or cause a materially adverse 

 

1992) (implying that constructive discharge would satisfy the adverse employment 
action requirement of a prima facie case of retaliation).  In Hunt, the plaintiff asserted 
a constructive discharge claim in addition to her retaliation claim.  Hunt v. Rapides 
Healthcare Sys., LLC, 277 F.3d at 762, 771-72.  In evaluating the constructive discharge 
claim, the court stated that the following factors may “make[] working conditions so 
intolerable that a reasonable employee would feel compelled to resign”: 

(1) demotion; (2) reduction in salary; (3) reduction in job responsibilities; (4) 
reassignment to menial or degrading work; (5) badgering, harassment, or 
humiliation by the employer calculated to encourage the employee’s 
resignation; or (6) offers of early retirement that would make the employee 
worse off whether the offer was accepted or not. 

Id. at 771 (citing Barrow v. New Orleans S.S. Ass’n, 10 F.3d 292, 297 (5th Cir. 1994)).  
Interestingly, these factors include actions that might fall beneath the ultimate 
employment decision standard.  See cases cited supra note 56. 
 67. Abbott v. Crown Motor Co., 348 F.3d 537, 542 (6th Cir. 2003) (citing 
Strouss v. Mich. Dep’t of Corr., 250 F.3d 336, 342 (6th Cir. 2001); Nguyen v. City of 
Cleveland, 229 F.3d 559, 563 (6th Cir. 2000)).  The Abbott v. Crown Motor Co. court 
provided the following guidance: 

The burden of establishing a prima facie case in a retaliation action is not 
onerous, but one easily met.  After proving the existence of a prima facie case, 
the burden [of production] shifts to the defendant to articulate a legitimate, 
non-discriminatory reason for the adverse action.  If the defendant meets this 
burden, the plaintiff must then demonstrate by a preponderance of the 
evidence that the proffered reason was a mere pretext for discrimination by 
establishing that the proffered reason:  1) has no basis in fact; 2) did not 
actually motivate the adverse action; or 3) was insufficient to motivate the 
adverse action.  If the plaintiff demonstrates that the defendant’s proffered, 
non-discriminatory reason is a pretext, then the fact finder may infer unlawful 
retaliation.  Throughout the entire McDonnell Douglas framework, the 
plaintiff bears the burden of persuasion. 

Id. (alteration in original) (quotations and citations omitted). 
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change in the terms and conditions of employment.68  While materially 
adverse action must constitute more than a mere disruption, 
inconvenience, or minor alteration in responsibilities, it could include a less 
distinguished job title, significantly diminished responsibilities, or other 
negative actions unique to the job that are more than de minimis actions 
that significantly affect one’s employment.69 

There are times when the retaliatory conduct is in the form of 
harassment that creates a hostile working environment.  In these cases, 
courts have adhered to the Supreme Court’s standards set out in Harris v. 
Forklift Systems, Inc.70  To determine whether the retaliatory harassment is 
severe and pervasive enough to constitute a materially adverse change in 
the employee’s conditions, the Sixth Circuit employs a test that has both an 
objective and subjective component.71  The test requires the adverse 
conduct to be “‘severe or pervasive enough to create a workplace 
environment that a reasonable person would find [objectively] hostile or 

 

 68. See, e.g., cases cited infra note 69. 
 69. Ford v. Gen. Motors Corp., 305 F.3d 545, 553 (6th Cir. 2002); see Kocsis v. 
Multi-Care Mgmt., Inc., 97 F.3d 876, 885 (6th Cir. 1996) (“This court has held that 
reassignments without salary or work hour changes do not ordinarily constitute adverse 
employment decisions in employment discrimination claims.”) (citing Yates v. Avco 
Corp., 819 F.2d 630, 638 (6th Cir. 1987)); see also White v. Burlington N. & Santa Fe 
Ry. Co., 310 F.3d 443, 450 (6th Cir. 2002) (noting that the Sixth Circuit has “held that 
where a job transfer has the same duties, pay, and grade level but requires an 
additional 20-minute commute, the plaintiff did not satisfy the adverse employment 
action element”) (citing Darnell v. Campbell County Fiscal Court, 731 F. Supp. 1309, 
1313 (E.D. Ky. 1990), aff’d, 924 F.2d 1057 (6th Cir. 1991)). 
 70. See Harris v. Forklift Sys., Inc., 510 U.S. 17, 21-22 (1993) (holding that 
“[c]onduct that is not severe or pervasive enough to create an objectively hostile or 
abuse work environment—an environment that a reasonable person would find hostile 
or abusive—is beyond Title VII’s purview,” and recognizing that “if the victim does not 
subjectively perceive the environment to be abusive, the conduct has not actually 
altered the conditions of the victim’s employment, and there is no Title VII violation”).  
But see Strouss v. Mich. Dep’t of Corr., 250 F.3d at 342 (“‘An employee’s rejection of a 
lateral transfer is always actionable as an “adverse employment action” if the 
conditions of the transfer would have been objectively intolerable to a reasonable 
person, thereby amounting to a “constructive discharge.”’”) (quoting Darnell v. 
Campbell County Fiscal Court, No. 90-5453, 1991 WL 11255, at *2 (6th Cir. Feb. 1, 
1991)). 
 71. See Akers v. Alvey, 338 F.3d 491, 498 (6th Cir. 2003) (“[T]he [Harris v. 
Forklift Systems, Inc.] standard for ‘severe or pervasive’ harassment is ‘the same in the 
retaliation context as in the sexual and racial discrimination contexts.’”) (quoting 
Broska v. Henderson, No. 01-4013, 2003 WL 21518733, at *4 (6th Cir. June 30, 2003)). 
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abusive.’”72  The subjective component requires the victim to actually 
“‘regard that environment as hostile or abusive.’”73 

To establish that the employer’s retaliatory conduct is severe or 
pervasive,  the employee must prove the workplace is so saturated with 
discrimination or conduct that is sufficiently replete with intimidation, 
ridicule, and insult that the employee’s conditions of employment are 
altered.74  The court will normally look to factors such as frequency, 
whether the conduct was physical and threatening, or whether the conduct 
included a mere isolated utterance to determine whether the conduct 
reasonably interfered with the worker’s job performance.75  The Sixth 
Circuit normally rejects claims involving simple teasing and occasional 
offhand comments, unless those activities, alone, are sufficiently severe.76  
However, the court will always view the evidence using a totality of the 
circumstances approach rather than viewing each claim in a vacuum, unless 
an isolated incident standing alone is sufficient to render the environment 
hostile.77 

Regarding the causation element of the prima facie case, the Sixth 
Circuit requires “the plaintiff [to] produce sufficient evidence from which 
one could draw an inference that the employer would not have taken the 
adverse action against the plaintiff had the plaintiff not engaged in activity 
that Title VII protects.”78  A mere temporal relationship between the 
protected activity and the retaliatory conduct is generally, by itself, 
insufficient proof of causation.79  However, “if the temporal proximity is 

 

 72. Id. (quoting Broska v. Henderson, 2003 WL 21518733, at *5). 
 73. Id. (quoting Broska v. Henderson, 2003 WL 21518733, at *5). 
 74. See id. at 498-99 (finding post-complaint harassment of a “short duration 
and relatively mild nature” insufficient to reach the required “severe or pervasive” 
threshold). 
 75. See id. at 499 (noting that all alleged retaliatory conduct occurred within a 
two-week time period and consisted only of the superior “ignoring [the plaintiff], 
encouraging her coworkers to do the same, criticizing her work, and withholding her 
mail”). 
 76. Id. 
 77. Ceckitti v. City of Columbus, 14 Fed. Appx. 512, 516 (6th Cir. 2001) 
(citations omitted). 
 78. Abbott v. Crown Motor Co., 348 F.3d 537, 543 (6th Cir. 2003) (citing 
Nguyen v. City of Cleveland, 229 F.3d 559, 563 (6th Cir. 2000); EEOC v. Avery 
Dennison Corp., 104 F.3d 858, 861 (6th Cir. 1997)). 
 79. Warren v. Ohio Dep’t of Pub. Safety, 24 Fed. Appx. 259, 256 (6th Cir. 
2001) (citing Nguyen v. City of Cleveland, 229 F.3d at 566). 
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‘very close,’”80 or other factors are present,81 the Sixth Circuit may find 
sufficient evidence to satisfy the causal connection requirement of the 
prima facie case. 

G.  The Seventh Circuit’s “Materially Adverse” Standard 

Under the direct method of proof, a prima facie case of retaliation in 
the Seventh Circuit consists of three elements:  “(1) a statutorily protected 
activity; (2) an adverse action taken by the employer; and (3) a causal 
connection between the two.”82  The Seventh Circuit has broadly defined 
adverse employment action as actions that “materially alter the terms and 
conditions of employment.”83  While actionable retaliation has not been 
limited to a reduction in financial benefits,84 the court has refused to throw 
a protective blanket over every minor action that creates negative feelings, 
negative annual performance evaluations, or minor change in job 
responsibilities; but rather provides protection from only those activities 
that create a significant change in employment status (hiring, firing and 
promotion issues) or significant alteration in the employee’s job 
responsibilities.85  Significant change in job status or conduct that rises to 
the level of an actionable retaliation is also the level of proof needed in a 
retaliatory harassment claim where coworkers (instead of supervisors) are 
involved.86  With respect to causation, the Seventh Circuit, like the vast 

 

 80. Id. at 265-66 (quoting Clark County Sch. Dist. v. Breeden, 532 U.S. 268, 
273 (2001)). 
 81. See Mulhall v. Ashcroft, 287 F.3d 543, 551 (6th Cir. 2002) (“Temporal 
proximity, when coupled with other facts, may be sufficient in certain cases to establish 
the causal-connection prong in a Title VII case.”) (citing Nguyen v. City of Cleveland, 
229 F.3d at 567). 
 82. Sitar v. Ind. Dep’t of Transp., 344 F.3d 720, 728 (7th Cir. 2003) (citing 
Stone v. City of Indianapolis Pub. Utils. Div., 281 F.3d 640, 644 (7th Cir. 2002)). 
 83. Stutler v. Ill. Dep’t of Corr., 263 F.3d 698, 703 (7th Cir. 2001) (citing 
Rabinovitz v. Pena, 89 F.3d 482, 488 (7th Cir. 1996)). 
 84. See supra Part II.E. 
 85. Stutler v. Ill. Dep’t of Corr., 263 F.3d at 703 (citations omitted). 
 86. Id.  The court explained: 

For example, in Knox v. Indiana, 93 F.3d 1327 (7th Cir. 1996), we upheld a jury 
verdict in favor of a plaintiff whose co-workers embarked on a campaign of 
vicious gossip and profanity aimed at making “her life hell” in response to her 
complaints that a supervisor sexually harassed her.  We reasoned that 
retaliation could come in many forms and there was sufficient evidence to 
support the jury’s verdict that the plaintiff’s co-workers engaged in a campaign 
of retaliatory harassment and the employer failed to correct it.  Id. at 1334-35.  
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majority of circuits, has held that a mere temporal relationship between the 
protected activity (such as the filing of an EEOC complaint) and the 
retaliatory conduct standing alone is rarely sufficient to prove a retaliation 
claim.87   More is required to establish a true causal relationship or 
connection.88 

H.  The Eighth Circuit’s “Materially Adverse” Standard 

The Eighth Circuit also requires the plaintiff to make a three-part 
prima facie showing89 that:  (1) the employee engaged in protected conduct, 
(2) the employee suffered from adverse employment action, and (3) that 
such adverse action was causally related to the employee’s protected 
conduct.90  While assessing whether the employee has engaged in a 
protected activity is not particularly difficult, evaluating whether the 
employee was subjected to an actionable adverse employment action is 
 

But, in Parkins v. Civil Constructors of Illinois, Inc., 163 F.3d 1027 (7th Cir. 
1998), we found that ostracism by co-workers that did not result in material 
harm to the plaintiff was not enough to constitute an adverse employment 
action.  Id. at 1039. 

Similarly, in Bell [v. EPA, 232 F.3d 546 (7th Cir. 2000)], we found that conduct 
by a supervisor was not sufficiently severe to be actionable.  In [Bell], the 
supervisor failed to greet or speak to the plaintiff and cancelled a meeting that 
the plaintiff had scheduled, apparently in response to the plaintiff’s sex 
discrimination complaint.  [Id.] at 555.  We found these matters trivial.  Id.  
Likewise, in Hill [v. American Finance, Inc., 218 F.3d 639 (7th Cir. 2000)], we 
concluded that a supervisor’s rummaging through the plaintiff’s desk drawers 
and waste can and listening to the plaintiff’s telephone calls did not rise to the 
level of actionable retaliation.  [Id.] at 645. 

Stutler v. Ill. Dep’t of Corr., 263 F.3d at 703-04 (footnote omitted). 
 87. See Stone v. City of Indianapolis Pub. Utils. Div., 281 F.3d at 644 (“[M]ere 
temporal proximity between the filing of the charge of discrimination and the action 
alleged to have been taken in retaliation for that filing will rarely be sufficient in and of 
itself to create a triable issue.”) (citations omitted). 
 88. See, e.g., Bilow v. Much Shelist Freed Denenberg Ament & Rubenstein, 
P.C., 277 F.3d 882, 895 (7th Cir. 2001) (“[M]ore than a coincidence of timing [is 
needed] to create a reasonable inference of retaliation:  ‘The mere fact that one event 
preceded another does nothing to prove that the first event caused the second.’”) 
(quoting Sauzek v. Exxon Coal USA, Inc., 202 F.3d 913, 918 (7th Cir. 2000)). 
 89. See Gagnon v. Sprint Corp., 284 F.3d 839, 849-50 (8th Cir. 2002) (stating 
the burden-shifting analysis of McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973), 
applies to retaliation claims, absent direct evidence of discrimination). 
 90. Putman v. Unity Health Sys., 348 F.3d 732, 737 (8th Cir. 2003) (quoting 
Kiel v. Select Artificials, Inc., 169 F.3d 1131, 1136 (8th Cir. 1999)). 
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more complex. 

The Eighth Circuit has stated the following: 

Acts short of termination may constitute adverse employment 
actions[;] however, not everything that makes an employee unhappy is 
actionable.  Loss of status and prestige alone do not rise to the level of 
an adverse employment action.  To be actionable, the employment 
action must be “a material change in the terms or conditions of her 
employment.”91 

Adverse employment actions include actions affecting compensation, 
financial benefits, significant changes in job responsibilities,92 and actions 
that may affect future employment prospects or career advancements.93   
Moreover, the Eighth Circuit has classified “actions that disadvantage or 
interfere with an employee’s ability to do his or her job” or the creation of 
a bogus paper trail in an employee’s file with negative reports, poor 
performance reviews or reprimands, as actionable retaliation.94 

In contrast, the Eighth Circuit has consistently declined to protect 
workers from nontangible changes in working conditions, without regard to 
how unpleasant they may have been, by holding such conduct to be 
nonactionable adverse employment actions.95  Thus, ostracism, rudeness, 
and the silent treatment by supervisors or coworkers, which are common 

 

 91. Meyers v. Neb. Health & Human Servs., 324 F.3d 655, 659-60 (8th Cir. 
2003) (quoting Ledergerber v. Stangler, 122 F.3d 1142, 1144 (8th Cir. 1997)) (citations 
omitted). 
 92. Tademe v. St. Cloud State Univ., 328 F.3d 982, 992 (8th Cir. 2003) 
(quoting Bradley v. Widnall, 232 F.3d 626, 632 (8th Cir. 2000)). 
 93. Spears v. Mo. Dep’t of Corr. & Human Res., 210 F.3d 850, 853 (8th Cir. 
2000) (citing Kerns v. Capital Graphics, Inc., 178 F.3d 1011, 1016 (8th Cir. 1999)). 
 94. Tademe v. St. Cloud State Univ., 328 F.3d at 992; see also Coffman v. 
Tracker Marine, L.P., 141 F.3d 1241, 1245 (8th Cir. 1998) (holding that, when taken 
together, the employer’s actions materially changed the terms and conditions of the 
employee’s employment when the employer substantially changed the employee’s 
duties and communicated with her less on an in-person basis and more by e-mail 
because the employer’s actions affected her ability to do her job).  In Coffman v. 
Tracker Marine, L.P., the court also noted that it “looks at [the] combined effect of the 
employer’s actions to determine if there was discrimination.”  Coffman v. Tracker 
Marine, L.P., 141 F.3d at 1246 (citing Burns v. McGregor Elec. Indus., Inc., 955 F.2d 
559, 564 (8th Cir. 1992)). 
 95. Jones v. Fitzgerald, 285 F.3d 705, 714 (8th Cir. 2002) (citing Manning v. 
Metro. Life Ins. Co., 127 F.3d 686, 692 (8th Cir. 1997); Ledergerber v. Stangler, 122 
F.3d at 1144; Montadon v. Farmland Indus., Inc., 116 F.3d 355, 359 (8th Cir. 1997)). 
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forms of retaliation, are simply not actionable.96  Similarly, an employer’s 
admonishment of an employee does not constitute actionable retaliation 
unless the admonishment “resulted in reduced salary, benefits, seniority, or 
responsibilities,”97 or some other materially significant disadvantage.98  
Unfavorable evaluations might be actionable, but only if they can lead to 
or form the basis for a demotion, reduction in pay, or loss in benefits.99  
However, disappointment or even severe discontent with changes in one’s 
employment circumstances or altered relationships is not actionable under 
the Eighth Circuit’s approach.100 

It is also well settled that temporal connection alone is insufficient to 
establish a causal connection between the protected activity and the 
adverse employment action.101  As with the Seventh Circuit’s approach,102 
under the Eighth Circuit’s test, the timing of the retaliatory action is 

 

 96. Gagnon v. Sprint Corp., 284 F.3d 839, 850 (8th Cir. 2002) (citing Scusa v. 
Nestle U.S.A. Co., 181 F.3d 958, 969 (8th Cir. 1999); Manning v. Metro. Life Ins. Co., 
127 F.3d at 693); see also Anderson v. Dillard’s, Inc., 109 F. Supp. 2d 1116, 1127 (E.D. 
Mo. 2000) (“A plaintiff’s general contention that hostility and personal animus was 
directed toward them by their supervisors is not a material employment 
disadvantage.”) (citing Manning v. Metro. Life Ins. Co., 127 F.3d at 692). 
 97. Flannery v. Trans World Airlines, Inc., 160 F.3d 425, 428 (8th Cir. 1998); 
see also Buettner v. Arch Coal Sales Co., 216 F.3d 707, 715 (8th Cir. 2000) (holding that 
an employee’s confrontation with a supervisor was not an adverse employment action 
because the confrontation did not “result[] in any materially significant disadvantage to 
[the employee]”). 
 98. See Flannery v. Trans World Airlines, Inc., 160 F.3d at 427-28 (finding 
that the employee did not suffer an adverse employment action when she “was ordered 
to remove a fan from her desk, her work hours were changed, she was reprimanded for 
a dress code violation, her parking space was moved further from her work station, and 
she was admonished for liberally awarding or refunding frequent flyer miles to 
customers” because these actions caused her no significant disadvantage and there was 
no reduction in “salary, benefits, seniority, or responsibilities”). 
 99. See Casey v. Riedel, 195 F. Supp. 2d 1122, 1131 (S.D. Iowa 2002) 
(requiring a negative evaluation to be used by an employer “‘as a basis to detrimentally 
alter the terms or conditions of employment’” to be actionable) (quoting Gagnon v. 
Sprint Corp., 284 F.3d at 850-52). 
 100. See Saulsberry v. St. Mary’s Univ., 318 F.3d 862, 868 (8th Cir. 2003) 
(recognizing that “‘disappointment with changes in one’s employment situation’” are 
insufficient) (quoting Sowell v. Alumina Ceramics, Inc., 251 F.3d 678, 684 (8th Cir. 
2001)). 
 101. E.g., Gagnon v. Sprint Corp., 284 F.3d at 851 (citing Kiel v. Select 
Artificials, Inc., 169 F.3d 1131, 1136 (8th Cir. 1999)); Sowell v. Alumina Ceramics, Inc., 
251 F.3d at 685 (citing Buettner v. Arch Coal Sales Co., 216 F.3d at 716). 
 102. See supra notes 87-88 and accompanying text. 
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viewed under a totality of the circumstances approach and takes into 
account the entire record.103  For example, a court may consider whether 
the employer documented problems with the employee’s performance long 
before the employer knew of the employee’s protected activity.104  
However, in Bassett v. City of Minneapolis105 the Eighth Circuit noted that 
it has found temporal proximity to be sufficient evidence of causation in 
some circumstances, citing two cases in which there was a time period of 
two months or less between the protected activity and the adverse 
employment action.106  Further, to survive summary judgment, an employee 
need not “disprove all possible reasons for her discharge, she only needs to 
offer sufficient evidence to support a reasonable inference that she was 
terminated because of her protected activity.”107 

I.  The Ninth Circuit’s “Reasonably Likely to Deter” Standard 

The Ninth Circuit also requires that the retaliatory conduct be an 
adverse employment decision to be considered actionable.108  The court 
begins with the premise that an actionable employment action comprises 
any adverse treatment that is based on a retaliatory motive if it “‘is 
reasonably likely to deter employees from engaging in protected 
activity.’”109 

 

 103. See Sherman v. Runyon, 235 F.3d 406, 410 (8th Cir. 2000) (evaluating “the 
timing of the discharge . . . in light of other evidence, or lack of other evidence, in the 
record”) (citing Nelson v. J.C. Penney Co., 75 F.3d 343, 346 (8th Cir. 1996)). 
 104. See, e.g., Smith v. Ashland, Inc., 250 F.3d 1167, 1173-74 (8th Cir. 2001) 
(finding insufficient evidence of a causal connection despite the temporal proximity 
between the protected activity and the adverse action when the employer began 
documenting the employee’s problems roughly two years before the protected activity 
occurred). 
 105. Bassett v. City of Minneapolis, 211 F.3d 1097 (8th Cir. 2000). 
 106. Id. at 1105 (citing Mathews v. Trilogy Communications, Inc., 143 F.3d 
1160, 1166 (8th Cir. 1998); Keys v. Lutheran Family & Children’s Servs., 668 F.2d 356, 
358 (8th Cir. 1981)). 
 107. Anderson v. Dillard’s, Inc., 109 F. Supp. 2d 1116, 1128 (E.D. Mo. 2000) 
(citing EEOC v. HBE Corp., 135 F.3d 543, 555 (8th Cir. 1998)). 
 108. E.g., Stegall v. Citadel Broad. Co., 350 F.3d 1061, 1065-66 (9th Cir. 2003) 
(“To make out a prima facie case of retaliation under Title VII, [a plaintiff] must 
demonstrate that ‘(1) she engaged in a protected activity, (2) she suffered an adverse 
employment action, and (3) there was a causal link between her activity and the 
employment decision.’”) (quoting Raad v. Fairbanks N. Star Borough Sch. Dist., 323 
F.3d 1185, 1196-97 (9th Cir. 2003)). 
 109. Vasquez v. County of Los Angeles, 349 F.3d 634, 646 (9th Cir. 2003) 
(quoting Ray v. Henderson, 217 F.3d 1234, 1243 (9th Cir. 2000)). 
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Thus, the Ninth Circuit has held that retaliatory harassment, if 
sufficiently severe, may constitute adverse employment action because 
such conduct “is the paradigm of ‘adverse treatment that is based on 
retaliatory motive and is reasonably likely to deter the charging party or 
others from engaging in protected activity.’”110  However, harassment is 
only actionable if the conduct is “‘sufficiently severe or pervasive’ to alter 
the conditions” of employment and create a hostile workplace 
environment.111  Such conduct must be evaluated using the same objective 
and subjective evidentiary approach under a totality of the circumstances 
approach.112  While the court has rejected the view that every coworker 
utterance or unpleasantry is actionable, the Ninth Circuit has taken a 
practical approach that looks at the total picture rather than an arbitrary 
financial test that eliminates the realities of how abusive an employment 
setting can become when an employee is subject to a barrage of reprisals 
designed to force the employee from her job.113 

 This is not to say that the Ninth Circuit ignores precedent set by the 
other circuits.  However, in contrast to most other circuits, the Ninth 
Circuit’s definition of adverse employment action “covers lateral transfers, 
unfavorable job references, and changes in work schedules.”114  This is 
because of the practical reality that such actions, while not necessarily 
compensation based, “are all reasonably likely to deter employees from 
engaging in [the] protected activity” that led to the reprisal.115  However, 
consistent with the majority of circuits, an unfavorable evaluation is not 
actionable if it fails to lead to “any further negative employment action.”116 

J.  The Tenth Circuit’s “Tangible” or “Materially Adverse” Standard 

The Tenth Circuit’s prima facie case of retaliation also requires a 

 

 110. Ray v. Henderson, 217 F.3d at 1245 (quoting EQUAL EMPLOYMENT 
OPPORTUNITY COMM’N, 1 COMPLIANCE MANUAL ¶ 8008 (May 20, 1998)). 
 111. Id. (quoting Harris v. Forklift Sys., Inc., 510 U.S. 17, 21 (1993)). 
 112. Id. (citations omitted). 
 113. See, e.g., id. at 1242 (refusing to adopt the Eighth Circuit’s “ultimate 
employment actions” test because some actions the Ninth Circuit has viewed as 
actionable, such as lateral transfers, unfavorable references, and more burdensome 
work schedules, would not be actionable under the Eighth Circuit standard). 
 114. Id. at 1243. 
 115. Id. 
 116. Lyons v. England, 307 F.3d 1092, 1118 (9th Cir. 2002) (citing Kortan v. 
Cal. Youth Auth., 217 F.3d 1104, 1112-13 (9th Cir. 2000)). 
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showing of an adverse employment action.117  While the Tenth Circuit 
broadly defines adverse employment action, it has excluded minor 
inconveniences and alterations of job responsibilities.118  The Tenth Circuit 
has noted the liberal definition of an adverse employment action used by 
the Supreme Court in Ellerth,119 but has also qualified its approach, stating 
that “[t]o be an adverse action, the employer’s conduct must be ‘materially 
adverse’ to the employee’s job status.”120 

The Supreme Court has defined “tangible employment action” as a 
significant change in one’s employment status.121  The Court has 
incorporated decisions affecting hiring, discharge, promotions, significant 
reassignments, and changes in benefits within this definition.122  The Tenth 
Circuit has applied this standard using a case-by-case approach for 
decisions affecting financial matters, but has refused to extend the 
protections to employer decisions that merely inconvenience the worker or 
cause a minor change in job responsibilities.123 

While a constructive discharge or interference with future 
employment opportunities will qualify as an adverse action,124 not every 

 

 117. E.g., Tran v. Trs. of the State Colls. in Colo., 355 F.3d 1263, 1266 (10th 
Cir. 2004) (“In order to establish a prima facie case of retaliation, [the plaintiff] must 
show (1) that she engaged in protected activity; (2) that the [defendant] took an 
adverse employment action against her; and (3) that there exists a causal connection 
between the protected activity and the adverse action.”) (citing Aquilino v. Univ. of 
Kan., 268 F.3d 930, 933 (10th Cir. 2001)). 
 118. Heno v. Sprint/United Mgmt. Co., 208 F.3d 847, 857 (10th Cir. 2000) 
(quoting Sanchez v. Denver Pub. Sch., 164 F.3d 527, 532 (10th Cir. 1998)). 
 119. Tran v. Trs. of the State Colls. in Colo., 355 F.3d at 1267 (citing 
Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, 761 (1998)); see Burlington Indus., Inc. 
v. Ellerth, 524 U.S. at 761-62 (“A tangible employment action constitutes a significant 
change in employment status, such as hiring, firing, failing to promote, reassignment 
with significantly different responsibilities, or a decision causing a significant change in 
benefits.”) (citations omitted). 
 120. Wells v. Colo. Dep’t of Transp., 325 F.3d 1205, 1213 (10th Cir. 2003) 
(citing Aquilino v. Univ. of Kan., 268 F.3d at 934; Sanchez v. Denver Pub. Sch., 164 
F.3d at 533). 
 121. Burlington Indus., Inc. v. Ellerth, 524 U.S. at 761 (defining tangible 
employment action). 
 122. See id. 
 123. See Watson v. Norton, 10 Fed. Appx. 669, 678 (10th Cir. 2001). 
 124. See Apgar v. Wyoming, No. 99-8029, 2000 WL 1059444, at *10 (10th Cir. 
Aug. 2, 2000) (holding that a constructive discharge could constitute an adverse 
employment action and noting that “‘an adverse employment action can arise from 
events having an adverse impact on future employment opportunities’”) (quoting 
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small incident will suffice.125  Regarding the causal connection element of a 
plaintiff’s prima facie case, the Tenth Circuit has held that unless the firing 
is contemporaneously connected to the activity the employee was engaged 
in, the employee must present additional evidence beyond mere temporal 
proximity.126 

K.  The Eleventh Circuit’s “Materially Adverse” Standard 

The Eleventh Circuit has specifically rejected the “ultimate” standard 
and has adopted a standard that requires the decision only be materially 
adverse before it can be actionable.127  The threshold level of substantiality 
is conduct that adversely affects an employee’s compensation or another 
significant term or condition of his employment.128 
 

Berry v. Stevinson Chevrolet, 74 F.3d 980, 986 (10th Cir. 1996)).  Regarding 
constructive discharge, the Tenth Circuit has explained: 

“In order to make out a constructive discharge claim, [a plaintiff] must allege 
facts sufficient to demonstrate under an objective test that a reasonable person 
would have viewed her working conditions as intolerable.”  “That is to say the 
working conditions, when viewed objectively, must be so difficult that a 
reasonable person would feel compelled to resign. . . .  Essentially, a plaintiff 
must show that she had no other choice but to quit.” 

Id. at *7 (quoting Jeffries v. Kansas, 147 F.3d 1220, 1233 (10th Cir. 1998); Yearous v. 
Niobrara County Mem. Hosp., 128 F.3d 1351, 1356 (10th Cir. 1997) (citations 
omitted)). 
 125. See, e.g., Tran v. Trs. of the State Colls. in Colo., 355 F.3d 1263, 1268 (10th 
Cir. 2004) (“[R]equiring an employee to develop new skills is not the kind of adversity 
that can support a prima facie case of retaliation, especially in a rapidly evolving field 
such as computer programming.”) (citing Wells v. Colo. Dep’t of Transp., 325 F.3d at 
1213-14); Jones v. Barnhart, 349 F.3d 1260, 1268-69 (10th Cir. 2003) (holding that 
giving an African-American employee a cupcake with a picture of an African-
American Barbie doll and a greeting card picturing an office with only Caucasian 
employees did not constitute adverse employment actions even when the employee 
alleged she “was assigned cases that involved personal issues in her life” and asserted 
that she was not promoted). 
 126. Hysten v. Burlington N. & Santa Fe Ry. Co., 296 F.3d 1177, 1184 (10th 
Cir. 2002) (citing O’Neal v. Ferguson Constr. Co., 237 F.3d 1248, 1253 (10th Cir. 2001); 
Anderson v. Coors Brewing Co., 181 F.3d 1171, 1179 (10th Cir. 1999)). 
 127. See Shannon v. Bellsouth Telecomms., Inc., 292 F.3d 712, 716 (11th Cir. 
2002) (holding that “[a]dverse employment action does not refer only to ultimate 
employment decisions, such as the decision to discharge an employee”) (citations 
omitted). 
 128. Id. (citing Bass v. Bd. of County Comm’rs, 256 F.3d 1095, 1118 (11th Cir. 
2001)).  The court makes this determination “on a case-by-case basis, using both a 
subjective and an objective standard.”  Gupta v. Fla. Bd. of Regents, 212 F.3d 571, 587 
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In Davis v. Town of Lake Park129 the Eleventh Circuit addressed what 
is meant by “the threshold level of substantiality required by Title VII.”130  
The court noted that while it has declined to adopt a rigid bright-line test 
for determining what constitutes actionable conduct, it would require some 
substantive effect on one’s employment, thus declining to view Title VII as 
a “civility code” to be used to police the workplace against everyday 
tribulations.131  While this approach does not require an economic loss to 
be sustained, the employee must nonetheless demonstrate a tangible 
adverse effect or material adverse change in employment as viewed by a 
reasonable person and not based solely on “the employee’s subjective view 
of the significance and adversity of the employer’s action.”132 

 

(11th Cir. 2000) (citations omitted). 
 129. Davis v. Town of Lake Park, 245 F.3d 1232 (11th Cir. 2001). 
 130. Id. at 1239 (emphasis added). 
 131. Id. at 1238-39 (citations omitted). 
 132. Id. at 1239-40 (citations omitted).  In Davis, the court evaluated whether 
the plaintiff employee suffered an adverse employment action by virtue of receiving 
two memos regarding his inadequate performance and two demotions from officer-in-
charge (OIC) designations.  Id.  The employee contended that the memos were 
actionable because they “jeopardize[d] his career prospects as a police officer,” and 
that the two removals from the OIC designation were demotions and were thus 
actionable because the demotions “deprived him of supervisory experience that could 
have yielded future benefits.”  Id. at 1238.  Noting that the defendant city had argued 
that the plaintiff did not “suffer any formal discipline or economic injury,” id., the court 
concluded that the employee did not suffer an adverse employment action, holding that 
“Congress simply did not intend for Title VII to be implicated where so comparatively 
little is at stake.”  Id. at 1240.  The court held that written counseling does not 
constitute adverse employment action, finding this result to be consistent with 
precedent of other jurisdictions: 

  Other courts have taken a similar approach, finding that criticisms of an 
employee’s job performance—written or oral—that do not lead to tangible job 
consequences will rarely form a permissible predicate for a Title VII suit.  See, 
e.g., Allen [v. Mich. Dep’t of Corr.], 165 F.3d [405,] 409-10 [(6th Cir. 1999)] 
(counseling memoranda, unlike denial of promotion, did not constitute 
“materially adverse” employment action even though motivated by racial 
animus); Sweeney v. West, 149 F.3d 550, 556 (7th Cir. 1998) (counseling 
memoranda and “negative performance evaluations, standing alone, cannot 
constitute an adverse employment action”); Rabinovitz v. Pena, 89 F.3d 482, 
488 (7th Cir. 1996) (rejecting proposition that “a low performance rating is 
always an adverse employment action”); Meredith v. Beech Aircraft Corp., 18 
F.3d 890, 896 (10th Cir. 1994) (allegedly unjustified negative performance 
evaluation held not actionable); Milburn v. West, 854 F. Supp. 1, 14 (D.D.C. 
1994) (memorandum “for the record” that recounted employee misconduct 
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 The Eleventh Circuit, relying on the Supreme Court’s decision in 
Ellerth, described a tangible action as one that constitutes a significant 
status change such as a demotion, termination, material change in 
responsibilities, diminished compensation, or failure to promote.133 

 Moreover, the court observed that different courts have used 
different terms to define actionable retaliation: 

Other courts, rather than using the word “significant,” have used the 
word “material.”  See, e.g., Allen [v. Mich. Dep’t of Corr.], 165 F.3d at 
410 (adverse employment action requirement means that the 
employee “must establish that he has suffered a ‘materially adverse’ 
change in the terms or conditions of employment because of the 
employer’s actions”); Harlston [v. McDonnell Douglas Corp.], 37 F.3d 
[379,] 382 [(8th Cir. 1994)] (“[c]hanges in duties or working conditions 
that cause no materially significant disadvantage” are not actionable); 
see also Crady v. Liberty Nat’l Bank & Trust Co., 993 F.2d 132, 136 
(7th Cir. 1993) (requiring under parallel provisions of ADEA a 

 

and requested more formal discipline against employee deemed not actionable 
even though it was placed in employee’s permanent file), summ. aff’d[] sub 
nom.[] Walker v. West, No. 94-5228, 1995 WL 117983 (D.C. Cir. Feb. 7, 1995) 
(per curiam); Nelson v. [Univ.] of Maine Sys., 923 F. Supp. 275, 282-83 (D. Me. 
1996) (“mere criticism, or counseling, of an employee” is not actionable); 
Coney v. [Dep’t] of Human Res., 787 F. Supp. 1434, 1442 (M.D. Ga. 1992) 
(non-threatening written reprimand, later removed from employee’s personnel 
file, held not actionable); Medwid v. Baker, 752 F. Supp. 125, 137 (S.D.N.Y. 
1990) (counseling of employee for performance deficiency not materially 
adverse action). 

Id. at 1241-42; see also id. at 1242 n.3 (“[A] counseling memo expressing concern with 
plaintiff’s improper absences and warning of possible ramifications ‘simply [does] not 
meet the “threshold level of substantiality” required by the Eleventh Circuit . . . .’”) 
(quoting Graham v. State Farm Mut. Ins. Co., 193 F.3d 1274, 1283 (11th Cir. 1999)); id. 
(“Although . . . ‘undeserved negative job evaluations’ may be actionable under Title 
VII’s retaliation clause, . . . ‘there is some level of substantiality that must be met for 
unlawful discrimination to be cognizable under the anti-retaliation clause.’”) (quoting 
Wideman v. Wal-Mart Stores, Inc., 141 F.3d 1453, 1456 (11th Cir. 1998)); id. at 1242 
(“An employee who receives criticism or a negative evaluation may lose self-esteem 
and conceivably may suffer a loss of prestige in the eyes of others who come to be 
aware of the evaluation.  But the protections of Title VII simply do not extend to 
‘“everything that makes an employee unhappy.”’ . . . ‘[O]therwise, minor and even 
trivial employment actions that an irritable, chip-on-the-shoulder employee did not like 
would form the basis of a discrimination suit.’”) (quoting Robinson v. City of 
Pittsburgh, 120 F.3d 1286, 1300 (3d Cir. 1997)) (quotation omitted). 
 133. Id. at 1239 (quoting Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, 760-61 
(1998)). 
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“materially adverse change” in employment status).  Still other courts 
have spoken of requiring the plaintiff to prove “‘serious and tangible’” 
effects from the employer’s action.  See Bass [v. Bd. of County 
Comm’rs], [242 F.3d 996, 1014-15 (11th Cir. 2001)] (quoting Robinson 
v. City of Pittsburgh, 120 F.3d 1286, 1300 (3d Cir. 1997) (discussing 
Title VII’s retaliation clause)). 

  As applied, these standards are essentially interchangeable:  
Whatever the benchmark, it is clear that to support a claim under Title 
VII’s anti-discrimination clause the employer’s action must impact the 
“terms, conditions, or privileges” of the plaintiff’s job in a real and 
demonstrable way.134 

The Eleventh Circuit was concerned that a lower threshold would 
potentially open a Pandora’s box of trivial and unfair work assignment 
claims that would force the courts to “‘sit as a super-personnel department 
that reexamines an entity’s business decisions.’”135 

L.  The D.C. Circuit’s “Materially Adverse” Standard 

 The D.C. Circuit employs a materially adverse employment action 
test that looks to whether the employee suffered objectively tangible 
harm.136  While the circuit has declined to require ultimate decisions 
involving discharge or demotions for a decision to be actionable,137 the 
employment decision must create a tangible change in responsibilities or 
working conditions that results in a material employment disadvantage138 
or “a ‘significant change in employment status.’”139 

The D.C. Circuit refuses to be involved with every minor or trivial 

 

 134. Id. (fifth alteration in original). 
 135. Id. at 1244 (quoting Elrod v. Sears, Roebuck & Co., 939 F.2d 1466, 1470 
(11th Cir. 1991)) (quotation omitted). 
 136. Forkkio v. Powell, 306 F.3d 1127, 1131 (D.C. Cir. 2002) (citing Brown v. 
Brody, 199 F.3d 446, 457 (D.C. Cir. 1999)). 
 137. See, e.g., id. at 1130 (noting that “[a]ctions short of an outright firing can 
be adverse within the meaning of Title VII”); Brodetski v. Duffey, 141 F. Supp. 2d 35, 
43 (D.D.C. 2001) (explaining that “‘an employee need not be fired, demoted or 
transferred’ for an adverse employment action to occur”) (quoting Gary v. Wash. 
Metro. Area Transit Auth., 886 F. Supp. 78, 90 (D.D.C. 1995)). 
 138. Brodetski v. Duffey, 141 F. Supp. 2d at 43 (citations omitted). 
 139. Id. at 45 (quoting Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, 761 
(1998)). 
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workplace slight, even if it was possibly based on protected conduct,140 such 
as a change amounting to no more than a mere inconvenience141 or even 
humiliation, “because ‘public perceptions [are] not a term or condition of . . 
. employment.’”142  Likewise, an isolated unkind act,143 such as 
inconsequential workplace badgering or criticism, does not rise to 
actionable adverse employment action144 due to the absence of a tangible 
impact.145  The D.C. Circuit, much like the Eleventh,146 has taken the 
position that Title VII is not a vehicle for courts to sit as “super-personnel 
department[s]” and review every business judgment or decision.147 

III.  IOWA COMMON LAW 

Employment relationships in Iowa, as in most states, are presumed to 
be at-will,148 which means “that an employer may discharge an . . . 
employee at any time, for any reason, or no reason at all.”149  The Iowa 
 

 140. Taylor v. FDIC, 132 F.3d 753, 765 (D.C. Cir. 1997) (citing Yates v. Avco 
Corp., 819 F.2d 630, 638 (6th Cir. 1987)). 
 141. Brodetski v. Duffey, 141 F. Supp. 2d at 44 (citing Crady v. Liberty Nat’l 
Bank & Co., 993 F.2d 132, 136 (7th Cir. 1993); Childers v. Slater, 44 F. Supp. 2d 8, 19 
(D.D.C. 1999)). 
 142. Id. at 46 (quoting Spring v. Sheboygan Area Sch. Dist., 865 F.2d 883, 886 
(7th Cir. 1989) (alteration in original)). 
 143. See id. (quoting Doe v. Dekalb County Sch. Dist., 145 F.3d 1441, 1449 
(11th Cir. 1998)). 
 144. Id. at 47 (citing Brown v. Brody, 199 F.3d 446, 458 (D.C. Cir. 1999); 
Walker v. Wash. Metro. Area Transit Auth., 102 F. Supp. 2d 24, 29 (D.D.C. 2000); 
Childers v. Slater, 44 F. Supp. 2d at 20; Sweeney v. West, 149 F.3d 550, 557 (7th Cir. 
1998)). 
 145. See id. (“There is no indication that this criticism produced a tangible and 
actionable change in plaintiff’s working conditions or duties.  Therefore, the incident 
does not constitute an adverse employment action.”). 
 146. Davis v. Town of Lake Park, 249 F.3d 1232, 1239 (11th Cir. 2001); see also 
supra text accompanying note 133. 
 147. Brodetski v. Duffey, 141 F. Supp. 2d at 44 (citing Schaff v. Shalala, No. 
CIV.A.HAR.93-1251, 1994 WL 395751, at *5 (D. Md. July 14, 1994)). 
 148. See, e.g., Anderson v. Douglas & Lomason Co., 540 N.W.2d 277, 281 
(Iowa 1995) (“Iowa employment relationships are presumed to be at-will:  In the 
absence of a valid employment contract either party may terminate the relationship 
without consequence.”) (citing Hunter v. Bd. of Trs., 481 N.W.2d 510, 513 (Iowa 
1992)). 
 149. Huegerich v. Iowa Beef Processors, Inc., 547 N.W.2d 216, 219 (Iowa 1996) 
(citing Borschel v. City of Perry, 512 N.W.2d 565, 566 (Iowa 1994); Lara v. Thomas, 512 
N.W.2d 777, 781 (Iowa 1994); French v. Foods, Inc., 495 N.W.2d 768, 769 (Iowa 1993); 
Fogel v. Trs. of Iowa Coll., 446 N.W.2d 451, 455 (Iowa 1989)). 
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Supreme Court “ha[s]  recognized two narrow exceptions to this general 
rule:  (1) where the discharge clearly violates a ‘well-recognized and 
defined public policy of the state’; and (2) where a contract is created by an 
employer’s handbook or policy manual.”150  One might expect to find a 
limitation on termination in an employer’s handbook when, for example, 
the employment relationship is governed by a collective bargaining 
agreement in which the parties have contracted for a just cause limitation.  
Most handbooks, however, specifically provide that the employment 
relationship is at-will.151 

“Under Iowa law, a wrongful or retaliatory discharge in violation of 
public policy is an intentional wrong committed by the employer against an 
employee who chooses to exercise some substantial right.”152  The 
prevailing party in a common law wrongful discharge cause of action is 
entitled to general tort damages, “including out-of-pocket loss of income 
and causally connected emotional harm.”153  The Iowa Supreme Court has 
explained that the basis for the public policy exception is 

the theory that employers should not be allowed to fire employees for 
reasons that violate public policy.  Such policies may be expressed in 
the constitution and the statutes of Iowa.  An employer may be subject 
to tort liability for the retaliatory discharge of an employee when the 
discharge violates a “well-recognized and defined public policy” of 
Iowa.154 

A plaintiff must establish the following elements to recover damages under 
the public policy exception:  “(1) engagement in a protected activity, (2) 
adverse employment action, and (3) a causal connection between the 
two.”155 
 

 150. Id. at 220 (quoting Borschel v. City of Perry, 512 N.W.2d at 566). 
 151. See generally George L. Blum, Annotation, Effectiveness of Employer’s 
Disclaimer of Representations in Personnel Manual or Employee Handbook Altering 
At-Will Employment Relationship, 17 A.L.R.5th 1, 1 (1994) (“In order to avoid 
formation of an implied-in-fact contract that would limit the discretion to discharge 
employees, employers often include disclaimers of intent to form a contract in 
employment handbooks, applications, and similar documentation.”). 
 152. Hansen v. Sioux By-Products, 988 F. Supp. 1255, 1265 (N.D. Iowa 1997) 
(citing Niblo v. Parr Mfg., Inc., 445 N.W.2d 351, 355 (Iowa 1989)). 
 153. Id. (citing Niblo v. Parr Mfg., Inc., 445 N.W.2d at 355). 
 154. Below v. Skarr, 569 N.W.2d 510, 511 (Iowa 1997) (quoting Phipps v. 
IASD Health Servs. Corp., 558 N.W.2d 198, 202-03 (Iowa 1997)). 
 155. Teachout v. Forest City Cmty. Sch. Dist., 584 N.W.2d 296, 299 (Iowa 
1998).  With respect to the causation element, the primary issue is whether the 
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Iowa law clearly provides a right of action under a public policy claim 
whether the protected activity was actually engaged in, or merely 
threatened.156  The Iowa Supreme Court has made it clear that in the 
workers’ compensation context, “public policy is violated when an 
employee is intimidated into [forgoing] workers’ compensation benefits by 
a retaliatory discharge, even if the employer does not interfere with actual 
receipt of workers compensation benefits.”157  Further, the public policy 
discharge claim extends beyond the limited borders of a workers’ 
compensation claim.158 

It is clear that the underlying aim of the Iowa Supreme Court is to 
prevent employers from taking action designed to discourage an employee 

 

protected activity was a “‘significant factor’” in the employer’s motivation for the 
adverse employment action.  City of Hampton v. Iowa Civil Rights Comm’n, 554 
N.W.2d 532, 535 (Iowa 1996) (quoting Hulme v. Barrett, 480 N.W.2d 40, 42 (Iowa 
1992)). 
 156. See Hansen v. Sioux By-Products, 988 F. Supp. at 1265 (holding that an 
employee need not actually file a workers’ compensation claim in order for his or her 
discharge to be covered by the public policy exception to the at-will employment 
doctrine).  United States District Judge Mark W. Bennett explained in Hansen v. Sioux 
By-Products: 

In Niblo [v. Parr Manufacturing, Inc.], the court recognized a retaliatory 
discharge claim by an employee discharged because she had threatened to file a 
workers’ compensation claim.  Niblo [v. Parr Mfg., Inc.], 445 N.W.2d at 353.  
In Springer [v. Weeks & Leo Co.], the court recognized that a cause of action 
exists when an employee’s discharge serves to frustrate the public policy 
expressed in the workers’ compensation statute.  Springer [v. Weeks & Leo 
Co.], 429 N.W.2d [558,] 560 [(Iowa 1988)].  Neither of these cases required the 
filing of a workers’ compensation claim to trigger public policy protections.  To 
the contrary, Niblo clearly stands for the proposition that it is not necessary 
under Iowa law that the plaintiff ever actually file a workers’ compensation 
claim, if the employee’s termination interferes with the employee’s right to file 
such a claim.  Niblo [v. Parr Mfg., Inc.], 445 N.W.2d at 353.  Indeed, relying on 
Niblo, this court so held in Reedy v. White Consol[idated] Indus[tries], Inc., 890 
F. Supp. 1417, 1433 (N.D. Iowa 1995). 

Id. 
 157. Id. at 1265-66 (citing Smith v. Smithway Motor Xpress, Inc., 464 N.W.2d 
682, 685-86 (Iowa 1990)). 
 158. See Borschel v. City of Perry, 512 N.W.2d 565, 568 (Iowa 1994) (“[W]e 
have found an implied prohibition against retaliatory discharge based on an employee’s 
exercise of a right conferred by a clearly articulated legislative enactment.”) (citing 
Lara v. Thomas, 512 N.W.2d 777, 780 (Iowa 1994); Niblo v. Parr Mfg., Inc., 445 N.W.2d 
at 353; Springer v. Weeks & Leo Co., 429 N.W.2d at 560). 
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from engaging in a protected activity.159  While the public policy exception 
to the at-will employment doctrine has been limited to discharge cases,160 

the public policy at hand is no less trampled upon when an employer takes 
other adverse action against an employee for exercising a right protected 
by a clearly articulated public policy, whether that policy is grounded in a 
legislative enactment, administrative rule, or common law.161  Discharge is 
not the only adverse employment action that has a chilling effect on 
employees’ exercise of rights protected by public policy.162  It would defy 
logic to extend a cause of action if the employee is fired for engaging in 
protected activity but extend no protection when that same employee is 
demoted and stripped of benefits or compensation.  If the public policy 
exception to the at-will employment doctrine was limited to discharge 
cases, there would be no protection extended if the employer either 
reduced the pay of or demoted an employee who applied for workers’ 
compensation benefits to offset the increase in premiums.  There can be no 
argument that such an adverse employment action would not have a 
chilling effect on employees contemplating availing themselves of these 

 

 159. See, e.g., Davis v. Horton, 661 N.W.2d 533, 535 (Iowa 2003) (“An action 
for the tort of wrongful discharge exists when a protected activity has been recognized 
through the implementation of an underlying public policy that would be undermined 
if an employee were discharged . . . for engaging in that activity.”) (citing Fitzgerald v. 
Salsbury Chem., Inc., 613 N.W.2d 275, 281 (Iowa 2000)). 
 160. See, e.g., Harvey v. Care Initiatives, Inc., 634 N.W.2d 681, 683 (Iowa 2001) 
(stating that “[a]n at-will employee has a cause of action in tort for wrongful 
termination of employment when discharged by an employer in violation of public 
policy” and referring to the cause of action as a “wrongful discharge tort”) (citing 
Fitzgerald v. Salsbury Chem., Inc., 613 N.W.2d at 281) (emphases added). 
 161. See id. (explaining that the tort of wrongful discharge was adopted to 
prevent employers from trampling on public policy in terminating employees) (citing 
Springer v. Weeks & Leo Co., 429 N.W.2d at 560-61). 
 162. Cf. Hansen v. Sioux By-Products, 988 F. Supp. at 1267 (“[T]erminating an 
employee in retaliation for seeking . . . benefits is no less offensive to public policy 
[than a preemptive firing before such benefits were formally sought], because of the 
chilling effect such a firing would have . . . .”).  In Hansen, the court stated that 

retaliatory discharge relieves the employer of his responsibility by intimidating 
employees into forgoing the benefits to which they are entitled in order to 
keep their jobs.  This intimidation occurs even if retaliation is not the 
predominant purpose for the firing.  If the retaliation is allowed to weigh at all 
in the employer’s decision to discharge, there will be a chilling effect on 
employees entitled to claim benefits.  This would clearly conflict with the 
public policy expressed in [Iowa Code §] 85.18 . . . . 

Id. (quoting Smith v. Smithway Xpress, Inc., 464 N.W.2d at 686) (alteration in original). 
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benefits. 

The clear and logical answer is to protect an employee from adverse 
action who engages in an activity protected by a clearly articulated public 
policy.  This extension of protection would be consistent with the policies 
underlying statutes such as the workers’ compensation statute and, more 
generally, the wrongful discharge cause of action. 

IV.  A SURVEY OF STATE COMMON LAW 

A.  Alabama 

 The Alabama Supreme Court has expressly rejected a public policy 
exception to the at-will employment doctrine.163  It has gone so far as to 
refuse to recognize an exception even when the employee was dismissed 
for refusing to commit a criminal act,164 filing a workers’ compensation 
claim,165 or responding to a subpoena for jury duty.166 

B.  Alaska 

The Alaska Supreme Court has adopted a more liberal approach by 
recognizing that a “[r]etaliatory discharge can create a claim for breach of 
the covenant of good faith and fair dealing implied in at-will employment 
contracts.”167  While the court refers to the cause of action as a “retaliatory 
discharge” case, it has adopted the generic Title VII elements, which do 
not include discharge, to define the claim, including:  “that (1) [the 
employee engaged] in protected activity, (2) [the employer] subjected [the 
employee] to adverse employment action, and (3) there is a causal 
connection between [the employee’s] protected activity and the employer’s 

 

 163. Hoffman-LaRoche, Inc. v. Campbell, 512 So. 2d 725, 728 (Ala. 1987) 
(“This Court has repeatedly refused to modify [the at-will employment] doctrine even 
so much as to recognize a so-called public policy exception to its application.”). 
 164. Id. (citing Jones v. Ethridge, 497 So. 2d 1107 (Ala. 1986); Williams v. 
Killough, 474 So. 2d 680 (Ala. 1985)). 
 165. Id. (citing Meeks v. Opp Cotton Mills, Inc., 459 So. 2d 814 (Ala. 1984)). 
 166. Id. (citing Bender Ship Repair, Inc. v. Stevens, 379 So. 2d 594 (Ala. 
1980)).  However, the court also noted that the Alabama legislature abrogated both the 
Meeks v. Opp Cotton Mills, Inc. and Bender Ship Repair, Inc. v. Stevens opinions by 
statute, making it unlawful for an employer to discharge an employee for filing a 
workers’ compensation claim or responding to a jury subpoena.  Id. at n.1 (citing ALA. 
CODE §§ 12-16-8.1, 25-5-11.1 (1975)). 
 167. Lincoln v. Interior Reg’l Hous. Auth., 30 P.3d 582, 586 (Alaska 2001). 
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action.”168 

C.  Arizona 

In Arizona, the cause of action for wrongful discharge has been 
codified.169  The Arizona Legislature enacted the Arizona Employment 
Protection Act (AEPA)170 in 1996 in response to the Arizona Supreme 
Court’s opinion in Wagenseller v. Scottsdale Memorial Hospital.171 

In Wagenseller, [the Arizona] supreme court held that an at-will 
employee of a hospital could bring a wrongful termination suit alleging 
that she was fired in violation of a public policy of this state.  The court 
said that “an employer may fire for good cause or for no cause.  He 
may not fire for bad cause—that which violates public policy.”  The 
court defined public policy to include not only violations of [Arizona] 
statutory and constitutional law, but the common law as well.  The 
legislature in enacting [Ariz. Rev. Stat.] § 23-1501 took express 
exception to the court’s indication that it rather than the legislature 
had the authority to define public policy.172 

The AEPA allows four instances in which an employee may bring a 
wrongful termination action:  (1) the termination of employment is in 
breach of an employment contract; (2) the employment was unlawfully 
terminated by the employer in violation of a state statute; (3) the employee 
was terminated by the employer in retaliation for the employee’s refusal to 
commit an illegal act, for “whistleblowing,” exercising workers’ 
compensation rights, performing jury service, exercising the right to vote, 
participation or nonparticipation in a labor organization, serving in the 
armed forces or the national guard, refusing to be extorted by paying fees 
or purchasing goods as a condition of employment, or exercising leave of 
work rights for victims; and (4) when a public employee has a right to 
continued employment.173 

 

 168. Id. 
 169. See ARIZ. REV. STAT. ANN. § 23-1501 (West Supp. 2003). 
 170. See id. 
 171. Galati v. Am. W. Airlines, Inc., 69 P.3d 1011, 1013 (Ariz. Ct. App. 2003) 
(citing Wagenseller v. Scottsdale Mem’l Hosp., 710 P.2d 1025 (Ariz. 1985)). 
 172. Id. at n.2 (quoting Wagenseller v. Scottsdale Mem’l Hosp., 710 P.2d at 
1033) (citations omitted). 
 173. ARIZ. REV. STAT. ANN. § 23-1501(3). 
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D.  Arkansas 

The Arkansas Supreme Court has held that exceptions to the at-will 
employment doctrine will be recognized to protect a “well-established and 
substantial public policy” rather than to protect an employee’s private or 
proprietary interests.174 

 Arkansas recognizes four exceptions to the at-will employment 
doctrine so long as the employee can establish that his or her discharge was 
in violation of or jeopardized a substantial and well-established public 
policy.175  The exceptions are:  (1) discharge for “refusing to violate a 
criminal statute”; (2) discharge “for exercising a statutory right”; (3) 
discharge due to an employee “complying with a statutory duty”; and (4) 
discharge of an employee that is “in violation of the general public policy 
of the state.”176 

E.  California 

 The California Supreme Court has recognized a variety of factual 
settings in which principles of public policy may limit the employer’s broad 
authority to discharge an at-will employee.177  California courts have 
recognized that the traditional doctrine of at-will employment may be 
limited by statute or public policy.178  The California Supreme Court has 
adopted a four-part test for determining if a particular policy supports a 
wrongful discharge claim.179  The test requires that the policy must (1) be 
set out in statutory or constitutional provisions; (2) exist for the benefit of 
the public instead of serving only the individual’s interests (the policy must 
protect public rights, not individual rights); (3) have been well-established 
at the time of discharge or termination; and (4) be substantial and 

 

 174. City of Green Forest v. Morse, 873 S.W.2d 155, 158 (Ark. 1994). 
 175. Id. at 158-59. 
 176. Id. (quoting Sterling Drug, Inc. v. Oxford, 743 S.W.2d 380, 383 (Ark. 
1988)). 
 177. See, e.g., Foley v. Interactive Data Corp., 765 P.2d 373, 376  (Cal. 1988) 
(“[T]he employer’s right to discharge an ‘at will’ employee is still subject to limits 
imposed by public policy, since otherwise the threat of discharge could be used to 
coerce employees into committing crimes, concealing wrongdoing, or taking other 
action harmful to the public weal.”). 
 178. See Tameny v. Atl. Richfield Co., 610 P.2d 1330, 1333 (Cal. 1980) 
(collecting cases holding that statutory and public policy considerations can “limit an 
employer’s traditional broad authority to discharge an at-will employee”). 
 179. See City of Moorpark v. Superior Court, 959 P.2d 752, 762 (Cal. 1998). 
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fundamental.180 

F.  Colorado 

 The Colorado Supreme Court recognizes a public policy exception to 
the at-will employment doctrine, but limits the exception to situations in 
which the employee refuses to perform an illegal act, where the employee 
is terminated for performing an important public obligation, or if the 
employee exercises “a statutory right or privilege granted to workers.”181 

G.  Connecticut 

 The Connecticut Supreme Court has also recognized an action for 
wrongful discharge in violation of public policy.182  However, the court has 
noted that this exception to the general rule allowing unrestricted 
termination of an at-will employee is narrow.183  It is limited to situations in 
which an employee “can prove a demonstrably improper reason for 
dismissal.”184  The employee must prove that there was “a violation of [an] 
important public policy.”185 

H.  Delaware 

 The Delaware Supreme Court, although recognizing the right of 
terminating an employee at will, has found that such right “is limited by the 
implied covenant of good faith and fair dealing.”186  This covenant limits an 
employer’s right or authority to terminate an at-will employee in four 
instances:  (1) where the termination violates public policy; (2) where there 
has been a misrepresentation by an employer that leads an employee “to 
accept a new position or to remain at a present one”; (3) where the 
employer deprives an employee of compensation related to the employee’s 
past services by use of its superior bargaining power; and (4) where an 
 

 180. Id. (quoting Stevenson v. Superior Court, 941 P.2d 1157, 1165 (Cal. 
1997)). 
 181. Martin Marietta Corp. v. Lorenz, 823 P.2d 100, 109 (Colo. 1992) (citations 
omitted). 
 182. Cimochowski v. Hartford Pub. Sch., 802 A.2d 800, 812 (Conn. 2002) 
(quoting Burnham v. Karl & Gelb, P.C., 745 A.2d 178, 182 (Conn. 2000)). 
 183. Id. (citing Burnham v. Karl & Gelb, P.C., 745 A.2d at 182). 
 184. Id. (citing Morris v. Hartford Courant Co., 513 A.2d 66, 67 (Conn. 1986)). 
 185. Id. (citing Morris v. Hartford Courant Co., 513 A.2d at 68 n.2). 
 186. See Bailey v. City of Wilmington, 766 A.2d 477, 480 (Del. 2001) 
(identifying situations in which this limit applies). 
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employer uses deceit, fraud, and misrepresentation to manipulate the 
record to create false grounds in order to terminate an employee.187  When 
public policy is at issue, the employee must “identify an explicit and 
recognized public policy” to fall within the public policy wing of wrongful 
discharge.188 

I.  Florida 

Florida courts have not recognized the common law retaliatory 
discharge tort.189  If the term of employment is discretionary or for an 
indefinite period, either party may terminate the employment at any time 
without incurring liability.190 

J.  Georgia 

The Georgia Supreme Court has noted that “an at-will employment 
generally may be terminated for any reason, and the employee may not 
recover from the employer in tort for wrongful discharge.”191  The Georgia 
Supreme Court has recognized that there may exist public policy 
exceptions to this rule, but has opined that the legislature, not the courts, 
should create these exceptions.192  Judicially created exceptions are 
disfavored even when the termination is “in retaliation for legitimate 
employee conduct.”193 

K.  Hawaii 

The Hawaii Supreme Court has held that an employer’s generally 
unfettered right to discharge an at-will employee “does not extend to a 

 

 187. Id. (quoting E.I. DuPont de Nemours & Co. v. Pressman, 679 A.2d 436, 
443-44 (Del. 1996) (citing Merrill v. Crothall-Am., Inc., 606 A.2d 96, 101 (Del. 1992))). 
 188. E.I. DuPont de Nemours & Co. v. Pressman, 679 A.2d at 442. 
 189. Arrow Air, Inc. v. Walsh, 645 So. 2d 422, 424 (Fla. 1994) (citing Scott v. 
Otis Elevator Co., 572 So. 2d 902, 903 (Fla. 1990); Smith v. Piezo Tech. & Prof’l 
Adm’rs, 427 So. 2d 182, 184 (Fla. 1983); DeMarco v. Publix Super Mkts., Inc., 384 So. 
2d 1253 (Fla. 1980)). 
 190. DeMarco v. Publix Super Mkts., Inc., 384 So. 2d at 1254. 
 191. Reilly v. Alcan Aluminum Corp., 528 S.E.2d 238, 239 (Ga. 2000) (citations 
omitted). 
 192. Id. at 239-40 (citing Robins Fed. Credit Union v. Brand, 507 S.E.2d 185 
(Ga. Ct. App. 1998); Jellico v. Effingham County, 471 S.E.2d 36 (Ga. Ct. App. 1996)). 
 193. Robins Fed. Credit Union v. Brand, 507 S.E.2d at 187. 



ROSENBERG 7.0.DOC 3/14/2005  9:03:03 AM 

400 Drake Law Review [Vol. 53 

 

termination that conflicts with the state’s public policy.”194  The discharge 
of an employee, to be actionable, must violate “a ‘clear mandate of public 
policy.’”195  The court also has stated that generally, “the common law 
remedy for wrongful discharge is precluded only when the statutory 
provision relied upon as a bar to the action provides a sufficient remedy in 
itself, making the creation of an additional common law remedy 
unnecessary.”196 

L.  Idaho 

The Idaho Supreme Court has ruled that the employee-at-will rule is 
not “an absolute bar to a claim of wrongful discharge.”197  The general 
exception to the rule is that a claim for wrongful discharge may be made 
when the motivation for the firing is contrary to public policy.198  To 
succeed, the claimant must show a public policy consideration, a firing, and 
that the firing was the result of a “motivational infringement upon public 
policy.”199 

M.  Illinois 

In Illinois, to support a claim for retaliatory discharge the plaintiff 
must prove that the discharge violated a clear public policy.200  The cause of 
action is allowed where the public policy is clear and denied when it is clear 
that only private interests are at stake.201 
 

 194. Smith v. Chaney Brooks Realty, Inc., 865 P.2d 170, 173 (Haw. Ct. App. 
1994) (citing Parnar v. Americana Hotels, Inc., 652 P.2d 625 (Haw. 1982)). 
 195. Id. (quoting Parnar v. Americana Hotels, Inc., 652 P.2d at 631). 
 196. Id. at 174 (citing Jones v. Indus. Elec.-Seattle, Inc., 768 P.2d 520 (Wash. 
Ct. App. 1989)). 
 197. Jackson v. Minidoka Irrigation Dist., 563 P.2d 54, 57 (Idaho 1977). 
 198. Id. 
 199. Id. at 57-58 (stating that “an employee may claim damages for wrongful 
discharge when the motivation for the firing contravenes public policy,” but holding 
that the plaintiff could not maintain a claim of wrongful discharge because “there [was] 
no indication of any motivational infringement upon public policy”). 
 200. See Midgett v. Sackett-Chi., Inc., 473 N.E.2d 1280, 1285 (Ill. 1984) 
(holding that a plaintiff  “need not plead the exhaustion of contract remedies to bring 
an action in tort,” but rather, simply “allege a retaliatory discharge and that the 
discharge violated a public policy”) (citing Palmateer v. Int’l Harvester Co., 421 N.E.2d 
876 (Ill. 1981)). 
 201. Palmateer v. Int’l Harvester Co., 421 N.E.2d at 878 (“[T]he employer 
retains the right to fire workers at will in cases ‘where no clear mandate of public policy 
is involved.’”) (quoting Leach v. Lauhoff Grain Co., 366 N.E.2d 1145, 1148 (Ill. App. 
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N.  Indiana 

Ordinarily, an at-will employee may be discharged without cause, 
except when the discharge is “solely for exercising a statutorily conferred 
right.”202  In the past, Indiana courts “have refused to recognize retaliatory 
discharge actions in cases not involving workmen’s compensation 
claims.”203  However, the allowable bases for this cause of action have since 
expanded to include the firing of an employee “for refusing to commit an 
unlawful act for which he would be personally liable.”204 

O.  Kansas 

In Kansas, a retaliatory discharge claim must be based on public 
policy that is “‘so definite and fixed that its existence is not subject to any 
substantial doubt.’”205  For example, an employee has a claim for 
retaliatory discharge if he or she is discharged for whistleblowing.206  The 
public policy exception to the at-will employment doctrine also applies 
when an employee is discharged for filing a workers’ compensation 
claim.207 

P.  Kentucky 

The general rule in Kentucky is that an employee may be discharged 
for any or no reason.208   The narrow exception to this rule is where the 
discharge is unlawful because of a constitutionally protected right or a right 

 

Ct. 1977)). 
 202. Frampton v. Cent. Ind. Gas Co., 297 N.E.2d 425, 428 (Ind. 1973). 
 203. Morgan Drive Away, Inc. v. Brant, 489 N.E.2d 933, 934 (Ind. 1986). 
 204. McGarrity v. Berlin Metals, Inc., 774 N.E.2d 71, 76 (Ind. Ct. App. 2002) 
(citing Haas Carriage, Inc. v. Berna, 651 N.E.2d 284, 288 (Ind. Ct. App. 1995)); see also 
McClanahan v. Remington Freight Lines, Inc., 517 N.E.2d 390, 393 (Ind. 1988) (stating 
that “[t]he law will not countenance . . . a situation” where the employee is forced to 
choose between the commission of an unlawful act or losing his job). 
 205. Goodman v. Wesley Med. Ctr., L.L.C., 78 P.3d 817, 823 (Kan. 2003) 
(quoting Palmer v. Brown, 752 P.2d 685, 688 (Kan. 1988)). 
 206. See Palmer v. Brown, 752 P.2d at 689-90 (recognizing that “termination of 
an employee in retaliation for the good faith reporting of a serious infraction of . . . 
rules, regulations, or the law by a co-worker or an employer” is actionable). 
 207. Hall v. Kan. Farm Bureau, 50 P.3d 495, 502 (Kan. 2002) (citing Murphy v. 
City of Topeka, 630 P.2d 186 (Kan. Ct. App. 1981)). 
 208. Airdrie Stud, Inc. v. Reed, No. 2001-CA-001397-MR, 2003 WL 22796469, 
at *3 (Ky. Ct. App. Nov. 26, 2003). 



ROSENBERG 7.0.DOC 3/14/2005  9:03:03 AM 

402 Drake Law Review [Vol. 53 

 

implicit in a statute.209   While the Kentucky Supreme Court has stated that 
the public policy must be created either constitutionally or statutorily, 
there are two situations where the court has created a public policy:  when 
the discharge was based on the failure or refusal of an employee to violate 
a law during his employment and when the employee was discharged for 
exercising a right conferred by the legislature.210  Kentucky has codified the 
rule that an employee may not be retaliated against for asserting workers’ 
compensation rights.211 

Q.  Louisiana 

In Louisiana, an employer’s right to terminate an at-will employee is 
modified by federal and state laws that proscribe certain reasons for 
dismissal of an at-will employee.212  However, apart from exceptions 
created by federal or state statute, “there are no broad public policy 
considerations creating exceptions to employment at-will, or affecting the 
relationship between an employer and employee.”213  As in Kentucky,214 a 
wrongful discharge action as a result of an employee seeking workers’ 
compensation is a creature of statute in Louisiana.215 

R.  Maine 

The Maine Supreme Court “has yet to recognize a common law cause 
 

 209. Boykins v. Hous. Auth., 842 S.W.2d 527, 529 (Ky. 1992) (quoting 
Firestone Textile Co. Div. v. Meadows, 666 S.W.2d 730, 731 (Ky. 1983)). 
 210. Id. at 530 (quoting Grzyb v. Evans, 700 S.W.2d 399, 402 (Ky. 1985)). 
 211. KY. REV. STAT. ANN. § 342.197(1) (Michie 1997) (“No employee shall be 
harassed, coerced, discharged, or discriminated against in any manner whatsoever for 
filing and pursuing a lawful claim under [the workers’ compensation statute].”); see 
also Wymer v. JH Props., Inc., 50 S.W.3d 195, 198-99 (Ky. 2001) (identifying as statutes 
providing protection to discharged employees the following:  the Kentucky Workers’ 
Compensation Act, the Kentucky Equal Opportunity Employees Act, and a statute 
prohibiting the termination of an employee unless a disability suffered by an employee 
affects the employee’s ability to engage in a job or occupation). 
 212. See Sanchez v. Ga. Gulf Corp., 860 So. 2d 277, 280 n.4 (La. Ct. App. 2003) 
(citing 42 U.S.C. §§ 1981, 2000e; LA. REV. STAT. § 23.301). 
 213. Id. at 280-81 (citing Quebedeaux v. Dow Chem. Co., 820 So. 2d 542, 545-
46 (La. 2002)). 
 214. See supra note 211 and accompanying text. 
 215. See Sampson v. Wendy’s Mgmt., Inc., 593 So. 2d 336, 338 (La. 1992) 
(holding that “LSA-R.S. 23:1361 prohibits discrimination by employers in their hiring 
and firing policies against those who have exercised their right to worker’s 
compensation benefits”). 
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of action for wrongful discharge.”216  However, the court has not ruled out 
the possibility of doing so if and when a claim is brought where the 
discharge of an employee “contravenes some strong public policy.”217 

S.  Maryland 

Maryland has recognized a common-law action for wrongful 
discharge.218  To establish such a claim, “the employee must be discharged, 
the basis for the employee’s discharge must violate some clear mandate of 
public policy, and there must be a nexus between the employee’s conduct 
and the employer’s decision to fire the employee.”219 

T.  Massachusetts 

A cause of action for wrongful discharge also exists in 
Massachusetts.220   The court must decide as a matter of law whether, under 
the circumstances presented, a retaliatory firing would violate public 
policy.221  To prevail on a retaliatory discharge claim, an at-will employee 
must prove that he or she “was terminated ‘in retaliation for performing an 
 

 216. Bard v. Bath Iron Works Corp., 590 A.2d 152, 156 (Me. 1991) (citing 
Pooler v. Me. Coal Prods., 532 A.2d 1026, 1027 (Me. 1987); Larrabee v. Penobscot 
Frozen Foods, Inc., 486 A.2d 97, 100 (Me. 1984)). 
 217. See Larrabee v. Penobscott Frozen Foods, Inc., 486 A.2d at 100 (citing 
MacDonald v. E. Fine Paper, Inc., 485 A.2d 228, 229-30 (Me. 1984)). 
 218. Wholey v. Sears Roebuck, 803 A.2d 482, 488 (Md. 2002) (citing Adler v. 
Am. Standard Corp., 432 A.2d 464, 467 (Md. 1981); Ewing v. Koppers Co., 537 A.2d 
1173, 1174 (Md. 1988)). 
 219. Id. at 489 (citing Sears, Roebuck & Co. v. Wholey, 779 A.2d 408, 412 (Md. 
Ct. Spec. App. 2001) (quotation omitted)). 
 220. See Wright v. Shriner’s Hosp. for Crippled Children, 589 N.E.2d 1241, 
1244 (Mass. 1992).  The Wright court stated as follows: 

We have recognized exceptions to [the employment-at-will] rule . . . when 
employment is terminated contrary to a well-defined public policy.  Thus, 
“[r]edress is available for employees who are terminated for asserting a legally 
guaranteed right (e.g., filing [a] workers’ compensation claim), for doing what 
the law requires (e.g., serving on a jury), or for refusing to do that which the 
law forbids (e.g., committing perjury).”  We have also held that redress was 
available to an at-will employee who was discharged in retaliation for his 
cooperation with a law enforcement investigation concerning his employer.  

Id. (quoting Smith-Pfeffer v. Superintendent of the Walter E. Fernals State Sch., 533 
N.E.2d 1368, 1370-71 (Mass. 1989) (citations omitted)). 
 221. Id. at 1243 (citing Mello v. Stop & Shop Cos., 524 N.E.2d 105 (Mass. 
1988)). 
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important and socially desirable act, exercising a statutory right or refusing 
to commit an unlawful act.’”222 

U.  Michigan 

Michigan recognizes two alternative theories that may support a 
wrongful discharge claim:  contract and public policy.223  The Michigan 
Court of Appeals has recently stated that “[s]ome grounds for terminating 
an employee may be so contrary to Michigan’s public policy that an 
exception may be made to the at-will employment doctrine.”224    However, 
“‘such a public policy must be clearly rooted in the law.’”225 

V.  Minnesota 

Minnesota recognizes a “whistleblower” exception to the employee-
at-will doctrine.226  However, for situations not covered under the 
Minnesota whistleblower act, the Minnesota Supreme Court has not 
resolved the “‘question of whether or not Minnesota should join the three-
fifths of the states that now recognize, to some extent, a cause of action for 
wrongful discharge.’”227 

W.  Mississippi 

The Mississippi Supreme Court has recognized “a narrow public 
policy exception” to the at-will employment doctrine, and “allows an 
employee at-will to sue for a wrongful discharge where the employee is 
terminated because of (1) refusal to participate in illegal activity or (2) 
reporting the illegal activity of his employer to the employer or anyone 

 

 222. Putnam v. Bradlees, Inc., No. 95 WAD 003, 1995 WL 692687, at *2 (Mass. 
Dist. Ct. Nov. 17, 1995) (quoting Glaz v. Ralston Purina, Inc., 509 N.E.2d 297, 300 
(Mass. App. Ct. 1987) (citing DeRose v. Putnam Mgmt. Co., 496 N.E.2d 428 (Mass. 
1986))). 
 223. Rood v. Gen. Dynamics Corp., 507 N.W.2d 591, 609 (Mich. 1993). 
 224. Psaila v. Shiloh Indus., Inc., 671 N.W.2d 563, 565 (Mich. Ct. App. 2003). 
 225. Id. at 566 (quoting Terrien v. Zwit, 648 N.W.2d 602, 608 (Mich. 2002)). 
 226. See Guercio v. Prod. Automation Corp., 664 N.W.2d 379, 388 (Minn. Ct. 
App. 2003) (noting that “[t]he Minnesota whistleblower act protects an employee who 
reports, in good faith, ‘a violation or suspected violation of any federal or state law’”) 
(quoting MINN. STAT. § 181.932(1)(a) (2002)). 
 227. Hedglin v. City of Wilmar, 582 N.W.2d 897, 901 (Minn. 1998) (quoting 
Phipps v. Clark Oil & Ref. Corp., 408 N.W.2d 569, 571 (Minn. Ct. App. 1987)). 
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else.”228 

X.  Missouri 

 Missouri courts have delineated four types of public policy exceptions 
to the at-will employment doctrine:  (1) where an employee is discharged 
for refusing to perform an act that is illegal; (2) where the employee is 
discharged for reporting violations of a law or a public policy to an 
employer or public officials or authorities; (3) where the employee is fired 
for performing acts encouraged by public policy such as jury duty, running 
for public office, or asserting a right to engage in collective bargaining; and 
(4) where an employee is discharged for filing a workers’ compensation 
claim.229 

 To prevail on claim of wrongful discharge under the second category, 
the employee must prove: 

(1) he reported to superiors or to public authorities serious misconduct 
that constitutes a violation of the law and of well-established and 
clearly mandated public policy; (2) [the employer] discharged him; and 
(3) there was an exclusive causal connection between his discharge and 
reporting violations to either his superiors or to public authorities.230 

Y.  Montana 

 In Montana, wrongful discharge is codified in the Wrongful Discharge 
from Employment Act,231 which provides: 

(1) A discharge is wrongful only if: 

(a) it was in retaliation for the employee’s refusal to violate public 
policy or for reporting a violation of public policy; 

(b) the discharge was not for good cause and the employee had 
completed the employer’s probationary period of employment; or 

 

 228. Hust v. Forrest Gen. Hosp., 762 So. 2d 298, 301 (Miss. 2000) (citing 
McArn v. Allied Terminix Co., 626 So. 2d 603, 606-07 (Miss. 1993)). 
 229. Bell v. Dynamite Foods, 969 S.W.2d 847, 852 (Mo. Ct. App. 1998) (citing 
Boyle v. Vista Eyewear, Inc., 700 S.W.2d 859, 873-75 (Mo. Ct. App. 1985)). 
 230. Id. (citing Lynch v. Blanke Baer & Bowey Krimko, Inc., 901 S.W.2d 147, 
150 (Mo. Ct. App. 1995)). 
 231. MONT. CODE ANN. § 39-2-904 (2004). 
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(c) the employer violated the express provisions of its own written 
personnel policy. 

(2)(a) During a probationary period of employment, the employment 
may be terminated at the will of either the employer or the employee 
on notice to the other for any reason or for no reason. 

(b) If an employer does not establish a specific probationary period or 
provide that there is no probationary period prior to or at the time of 
hire, there is a probationary period of 6 months from the date of 
hire.232 

Z.  Nebraska 

 The rule in Nebraska is that, unless the termination is prohibited by 
constitution, statute, or contract, an employer may at any time terminate an 
at-will employee for any or no reason.233  Nebraska does, however, 
recognize a public policy exception to the at-will employment doctrine 
“when the motivation for the firing contravenes public policy.”234 

AA.  Nevada 

 It is well settled that an at-will employee can be terminated for any 
cause or reason in Nevada.235  The Nevada Supreme Court has recognized 
an exception to this rule if the termination violates Nevada public policy.236  
“To support a claim of tortious discharge, the evidence produced by the 
employee must be concrete and establish outrageous conduct that violates 
public policy.”237 

BB.  New Hampshire 

 The New Hampshire Supreme Court has held that an employee may 
bring an action for wrongful discharge if the discharge was motivated by 

 

 232. Id. 
 233. Jackson v. Morris Communication Corp., 657 N.W.2d 634, 636 (Neb. 
2003). 
 234. Id. at 636-37 (citations omitted). 
 235. State v. Eighth Judicial Dist. Court ex rel. County of Clark, 42 P.3d 233, 
240 (Nev. 2003) (citations omitted). 
 236. Id. 
 237. Id. (citation omitted). 
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“bad faith, malice, or retaliation . . . and the employee [either] performed 
acts which public policy would encourage or . . . refused to perform acts 
which public policy would condemn.”238 

CC.  New Jersey 

The New Jersey Supreme Court recognizes “a cause of action for 
wrongful discharge if an employee is terminated in violation of a ‘clear 
mandate of public policy.’”239  Public policy is determined by “‘legislation; 
administrative rules, regulations or decisions; and judicial decisions’ as well 
as professional codes of ethics under certain circumstances.”240  The action 
may be maintained in contract, tort, or both.241   New Jersey has also 
adopted the Conscientious Employee Protection Act,242 which the New 
Jersey Supreme Court has held “derives from the common law cause of 
action for wrongful discharge.”243  The basic requirement of the wrongful 
discharge cause of action in New Jersey is that the mandate of public policy 
be clearly identified and firmly grounded.244 

DD.  New Mexico 

 “[New Mexico] courts have recognized two exceptions to the at-will 
employment rule:  (1) ‘wrongful termination under facts disclosing 
unlawful retaliatory discharge’ or (2) ‘where the facts disclose the existence 
of an implied employment contract provision that limits the employer’s 
authority to discharge.’”245  In order to prevail, a discharged employee must 
prove that he was discharged for performing an act public policy has either 

 

 238. Wenners v. Great State Beverages, Inc., 663 A.2d 623, 625 (N.H. 1995) 
(quoting Short v. Sch. Admin. Unit 16, 612 A.2d 364, 370 (N.H. 1992)). 
 239. Ballinger v. Del. River Port Auth., 800 A.2d 97, 108 (N.J. 2002) (quoting 
Pierce v. Ortho Pharm. Corp., 417 A.2d 505, 512 (N.J. 1980)). 
 240. Id. (quoting Pierce v. Ortho Pharm. Corp., 417 A.2d at 512). 
 241. Id. (citing Pierce v. Ortho Pharm. Corp., 417 A.2d at 512). 
 242. N.J. STAT. ANN. § 34:19-1 to -8 (West 2000). 
 243. Mehlman v. Mobil Oil Corp., 707 A.2d 1000, 1008 (N.J. 1998) (citations 
omitted). 
 244. See Ballinger v. Del. River Port Auth., 800 A.2d at 108 (requiring the 
public policy to be “‘so obviously for or against the public health, safety, morals or 
welfare that there is a virtual unanimity of opinion in regard to it’” in order to support 
a wrongful discharge action) (quoting Shick v. Shirey, 716 A.2d 1231, 1235-36 (Pa. 
1998)). 
 245. Trujillo v. N. Rio Arriba Elec. Coop., Inc., 41 P.3d 333, 341 (N.M. 2001) 
(quoting Lopez v. Kline, 953 P.2d 304, 306 (N.M. Ct. App. 1997)). 
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authorized or encouraged, or was discharged because he refused to do an 
act his employer had required that is disallowed by public policy.246 

EE.  New York 

New York still maintains the traditional rule of at-will employment, 
allowing termination at any time and for no reason.247  New York courts do 
not recognize the tort of wrongful discharge.248 

FF.  North Carolina 

The North Carolina Supreme Court has adopted a public policy 
exception to the employee-at-will doctrine.249  Wrongful discharge occurs 
when the employer discharges an employee for “‘an unlawful reason or 
purpose that contravenes public policy.’”250 

GG.  North Dakota 

North Dakota has enacted a whistleblower statute that “prohibits an 
employer from discharging or penalizing an employee for reporting the 
violation or suspected violation of a law, ordinance, regulation, or rule to 
an employer, a governmental body, or a law enforcement official.”251  
Before the enactment of this new statute, the North Dakota Supreme 
Court had recognized a tort action for retaliatory discharge by an employee 
against an employer if the employer’s actions contravened a clear 
statement of public policy evidenced in a constitutional or statutory 

 

 246. Shovelin v. Cent. N.M. Elec. Coop., Inc., 850 P.2d 996, 1006 (N.M. 1993) 
(quoting Chavez v. Manville Prods. Corp., 777 P.2d 371, 375 (N.M. 1989)). 
 247. See Lobosco v. N.Y. Tel. Co./NYNEX, 751 N.E.2d 462, 464 (N.Y. 2001) 
(holding that New York courts do not recognize an “exception for firings that violate 
public policy such as, for example, discharging for exposing an employer’s illegal 
activities”). 
 248. Id. (quoting Murphy v. Am. Home Prods. Corp., 448 N.E.2d 86 (N.Y. 
1983) (citing Martin v. N.Y. Life Ins. Co., 42 N.E. 416 (N.Y. 1895))). 
 249. See Coman v. Thomas Mfg. Co., 381 S.E.2d 445, 447 (N.C. 1989) 
(approving the North Carolina Court of Appeals’s adoption of a public policy 
exception in Sides v. Duke University) (quoting Sides v. Duke Univ., 328 S.E.2d 818, 
826 (N.C. Ct. App. 1985)). 
 250. Garner v. Rentenbach Constructors Inc., 515 S.E.2d 438, 441 (N.C. 1999) 
(quoting Sides v. Duke Univ., 328 S.E.2d at 826). 
 251. Vandall v. Trinity Hosps., 676 N.W.2d 88, 90 (N.D. 2004) (citing N.D. 
CENT. CODE § 34-01-20(1) (2004)). 
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provision.252 

A prima facie case under the North Dakota whistleblower statute or 
the public policy exception to the at-will employment rule requires a 
showing that:  “(1) the employee engaged in protected activity; (2) the 
employer took adverse action against the employee; and (3) the existence 
of a causal connection between the employee’s protected activity and the 
employer’s adverse action.”253  Addressing the interaction between the 
whistleblower statute and the common-law cause of action, the Supreme 
Court of North Dakota recently reiterated that in situations “‘[w]here the 
provisions of the statute differ from previous case law, the statute 
prevails.’”254 

HH.  Ohio 

 The Ohio Supreme Court has adopted the tort of wrongful discharge 
when the discharge occurs because of alleged sexual harassment, and 
requires the employee to prove the following: 

(1) [t]hat [a] clear public policy existed and was manifested in a state 
or federal constitution, statute or administrative regulation, or in the 
common law . . .; (2) [t]hat dismissing employees under circumstances 
like those involved in the plaintiff’s dismissal would jeopardize the 
public policy . . .; (3) [t]he plaintiff’s dismissal was motivated by 
conduct related to the public policy . . .; and (4) [t]he employer lacked 
[an] overriding legitimate business justification for the dismissal.255 

II.  Oklahoma 

The Oklahoma Supreme Court has adopted the tort of wrongful 
discharge if the discharge occurs as a result of an employee’s refusal to act 
in a way contravening public policy.256  “‘To prevail on a claim of wrongful 

 

 252. Id. at 91 (citing Lee v. Walstad, 368 N.W.2d 542, 546-47 (N.D. 1985)). 
 253. Id. at 92 (citing Anderson v. Meyer Broad. Co., 630 N.W.2d 46 (N.D. 
2001)). 
 254. Id. at 93 (quoting Hill v. Weber, 592 N.W.2d 585, 588 (N.D. 1999) 
(alteration in original)). 
 255. Collins v. Rizkana, 652 N.E.2d 653, 657-58 (Ohio 1995) (quoting Painter v. 
Graley, 639 N.E.2d 51, 57 (Ohio 1994) (second alteration in original)). 
 256. See Burk v. K-Mart Corp., 770 P.2d 24, 28 (Okla. 1989) (adopting “the 
public policy exception to the at-will termination rule in a narrow class of cases in 
which the discharge is contrary to a clear mandate of public policy as articulated by 
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discharge in violation of Oklahoma’s public policy, a plaintiff . . . must first 
identify an Oklahoma public policy goal that is well established, clear and 
compelling and articulated in existing constitutional, statutory or 
jurisprudential law.’”257 

JJ.  Oregon 

The Oregon Supreme Court has stated that the at-will employment 
rule applies unless an employee is discharged during the pursuit of “‘a right 
related to his role as an employe[e] and the right is one of important public 
interest identified by constitutional and statutory provisions and [case 
law].’”258  Oregon courts have also recognized an exception to the general 
rule if the employee is discharged while fulfilling a societal obligation.259 

KK.  Pennsylvania 

A claim for wrongful discharge in Pennsylvania is allowed if the 
termination of the employee is a threat to a clear mandate of public 
policy.260  The plaintiff in such cases must show that some public policy of 
Pennsylvania “is implicated, undermined, or violated because of the 
employer’s termination of the employee.”261 

LL.  Rhode Island 

According to the Rhode Island Supreme Court, “there is no cause of 

 

constitutional, statutory, or decisional law”). 
 257. Silver v. CPC-Sherwood Manor, Inc., 84 P.3d 728, 729 (Okla. 2004) 
(quoting Barker v. State Ins. Fund, 40 P.3d 463, 468 (Okla. 2001)). 
 258. Holien v. Sears, Roebuck & Co., 689 P.2d 1292, 1297 (Or. 1984) (quoting 
Delaney v. Taco Time Int’l, 681 P.2d 114, 118 (Or. 1984)); see Dymock v. Norwest 
Safety Protective Equip. for Or. Indus., Inc., 45 P.3d 114, 116 (Or. 2002) (noting that 
“an employer can be held liable for wrongful discharge as an exception to the at-will 
employment doctrine . . . when the employer terminate[s] the employee for pursuing ‘a 
right related to his role as an employee and the right is one of important public interest 
indicated by constitutional and statutory provisions’”) (quoting Delaney v. Taco Time 
Int’l, 681 P.2d at 118). 
 259. See, e.g., Holien v. Sears, Roebuck & Co., 689 P.2d at 1297 (noting the 
important societal obligation of jury duty) (citing Delaney v. Taco Time Int’l, 681 P.2d 
at 118). 
 260. McLaughlin v. Gastrointestinal Specialists, Inc., 750 A.2d 283, 287 (Pa. 
2000) (citing Paul v. Lankenau Hosp., 569 A.2d 346, 348 (Pa. 1990)). 
 261. Id. at 289. 



ROSENBERG 7.0.DOC 3/14/2005  9:03:03 AM 

2005] Consistent Standard for Evaluating a Retaliation Case 411 

 

action for wrongful discharge in Rhode Island.”262 

MM.  South Carolina 

 South Carolina has adopted a public policy exception to the at-will 
employment doctrine.263  “Where the retaliatory discharge of an at-will 
employee constitutes violation of a clear mandate of public policy, a cause 
of action in tort for wrongful discharge arises” in South Carolina.264 

NN.  South Dakota 

 The South Dakota Supreme Court has also found a cause of action 
for wrongful discharge “where an employer’s motivation for termination 
contravenes a clear mandate of public policy.”265  To prevail in such an 
action, the plaintiff must “prove that a substantial public policy may have 
been violated.”266 

OO.  Tennessee 

In Tennessee, a cause of action for retaliatory discharge exists when 
three elements are present:  (1) “an employment at-will relationship;” (2) 
“a clear declaration of public policy which imposes duties upon the 
employee or employer;” and (3) “discharge of the employee for refusing to 
violate those duties.”267 

PP.  Texas 

 The Supreme Court of Texas recognizes only one exception to the at-
will employment doctrine.268  An employee has a cause of action only when 

 

 262. Pacheo v. Raytheon Co., 623 A.2d 464, 465 (R.I. 1993) (per curiam). 
 263. See Lawson v. S.C. Dep’t of Corr., 532 S.E.2d 259, 260 (S.C. 2000) 
(regognizing such an exception in particular circumstances) (citing Ludwick v. This 
Minute of Carolina, Inc., 337 S.E.2d 213, 216 (S.C. 1985)). 
 264. Ludwick v. This Minute of Carolina, Inc., 337 S.E.2d at 216. 
 265. Niesent v. Homestake Mining Co., 505 N.W.2d 781, 783 (S.D. 1993) 
(citing Johnson v. Kreiser’s, Inc., 433 N.W.2d 225, 227 (S.D. 1988)). 
 266. Id. (citing Johnson v. Kreiser’s, Inc., 433 N.W.2d at 227). 
 267. Reynolds v. Ozark Motor Lines, Inc., 887 S.W.2d 822, 825 (Tenn. 1994). 
 268. See Sabine Pilot Serv., Inc., v. Hauck, 687 S.W.2d 733, 735 (Tex. 1985) 
(recognizing an exception “cover[ing] only the discharge of an employee for the sole 
reason that the employee refused to perform an illegal act”). 
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he or she is discharged for the “refus[al] to perform an illegal act.”269 

QQ.  Utah 

 The Utah Supreme Court recognizes a cause of action for wrongful 
discharge, which consists of four elements.270  The employee “must prove 
that (1) her employment was terminated; (2) a clear and substantial public 
policy existed; (3) the plaintiff’s conduct implicated that clear and 
substantial public policy; and (4) the termination and conduct in 
furtherance of the public policy are causally connected.”271 

RR.  Vermont 

 The Vermont Supreme Court has found that an at-will “employee 
may be discharged at any time with or without cause, ‘unless there is a clear 
and compelling public policy against the reason advanced for the 
discharge.’”272 

SS.  Virginia 

 The Virginia Supreme Court has recognized the common-law cause 
of action for wrongful discharge as a narrow exception to the at-will 
employment doctrine.273  However, “termination of an employee in 
violation of the policy underlying [a statute] does not automatically give 
rise to a common law cause of action for wrongful discharge.”274  Instead, 
for a public policy to be sufficient to allow a common-law wrongful 
discharge claim, a law “containing explicit statements of public policy” 
must be violated,275 or a law “designed to protect the ‘property rights, 
personal freedoms, health, safety, or welfare of the people in general’” 

 

 269. Id. (citing E. Line & R.R.R. Co. v. Scott, 10 S.W. 99 (Tex. 1888)). 
 270. See Rackley v. Fairview Care Ctrs., Inc., 23 P.3d 1022, 1026 (Utah 2001) 
(explicating the elements of the wrongful discharge tort in Utah). 
 271. Id. (citing Ryan v. Dan’s Food Stores, Inc., 972 P.2d 395, 404 (Utah 1998); 
Heslop v. Bank of Utah, 839 P.2d 828, 837 (Utah 1992); Wilmot v. Kaiser Aluminum & 
Chem. Corp., 821 P.2d 18, 28-29 (Wash. 1991)). 
 272. Dulude v. Fletcher Allen Health Care, Inc., 807 A.2d 390, 397 (Vt. 2002) 
(quoting Jones v. Keogh, 409 A.2d 581, 582 (Vt. 1979)). 
 273. City of Virginia Beach v. Harris, 523 S.E.2d 239, 245 (Va. 2000); Bowman 
v. State Bank of Keysville, 331 S.E.2d 797, 801 (Va. 1985). 
 274. City of Virginia Beach v. Harris, 523 S.E.2d at 245. 
 275. Id. (citing Lockhart v. Commonwealth Educ. Sys. Corp., 439 S.E.2d 328, 
331 (Va. 1994)). 
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must be implicated.276 

TT.  Washington 

 The Washington Supreme Court has adopted a four-element test for 
wrongful discharge.277  This test includes the following elements: 

(1) The plaintiffs must prove the existence of a clear public policy (the 
clarity element). 

(2) The plaintiffs must prove that discouraging the conduct in which 
they engaged would jeopardize the public policy (the jeopardy 
element). 

(3) The plaintiffs must prove that the public-policy-linked conduct 
caused the dismissal (the causation element). 

(4) The defendant must not be able to offer an overriding justification 
for the dismissal (the absence of justification element).278 

UU.  West Virginia 

 The West Virginia Supreme Court has found a cause of action for 
wrongful discharge very similar to that recognized by the Washington 
courts.279  There must be a clear public policy, the discharge of the 
employee must jeopardize that public policy, the discharge must be 
motivated by conduct related to the policy, and there must be no legitimate 
business reason for the discharge.280 

VV.  Wisconsin 

 The Wisconsin Supreme Court recognizes the tort of wrongful 
 

 276. Id. (quoting Miller v. SEVAMP, Inc., 362 S.E.2d 915, 918 (Va. 1987)). 
 277. See Gardner v. Loomis Armored Inc., 913 P.2d 377, 382 (Wash. 1996) 
(setting forth the test for “wrongful discharge claims involving public policy”). 
 278. Id. (citing HENRY H. PERRITT, JR., WORKPLACE TORTS:  RIGHTS AND 
LIABILITIES §§ 3.7, .14, .19, .21 (1991)). 
 279. See Feliciano v. 7-Eleven, Inc., 559 S.E.2d 713, 723 (W. Va. 2001) 
(identifying the elements of a “claim of relief for wrongful discharge in contravention 
of substantial public policy”) (quoting Godfredson v. Hess & Clark, Inc., 173 F.3d 365, 
375 (6th Cir. 1999)). 
 280. Id. (quoting Godfredson v. Hess & Clark, Inc., 173 F.3d at 375). 
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discharge as an exception to the at-will employment doctrine.281  The 
plaintiff must identify a policy sufficient to trigger the exception and prove 
that the termination violated that policy in order to shift the burden to the 
employer “to show just cause for the termination.”282 

WW.  Wyoming 

The Wyoming Supreme Court has found that “[i]n order to prevail on 
a claim of wrongful termination against public policy, a plaintiff must 
[prove] the termination violated a well-established public policy” and the 
unavailability of another remedy “to protect the interests of the terminated 
employee or of society.”283 

V.  THE NEW “IOWA MODEL” 

Federal courts have taken a consistent approach within their own 
circuits on how they define adverse employment action in retaliation 
cases.284  While the circuits commonly refer to actionable conduct as 
materially adverse employment action or ultimate employment decisions, 
the meaning the courts give to these terms varies.285  State courts have 
limited common-law actions for retaliatory discharge of wrongful 
termination in violation of public policy.286 

While there is no reported case of a state court expanding a cause of 
action beyond wrongful or retaliatory termination, public policy favors a 
consistent approach that can be applied to any retaliatory action.  This is 
true whether the action is predicated upon a civil rights statute, a federal 
common-law right, or a state cause of action.  The federal courts have used 
the same approach in defining actionable employment conduct in both 
statutory and common law cases.  There is little rationale for treating a 
state common-law action involving retaliation against public policy any 

 

 281. See Bammert v. Don’s Super Valu, Inc., 646 N.W.2d 365, 368 (Wis. 2002) 
(stating that an at-will employee may “sue for wrongful discharge ‘when the discharge 
is contrary to a fundamental and well-defined public policy as evidenced by existing 
law’”) (quoting Brockmeyer v. Dun & Bradstreet, 335 N.W.2d 834, 840 (Wis. 1983)). 
 282. Id. at 369 (citing Strozinsky v. Sch. Dist. of Brown Deer, 624 N.W.2d 443 
(Wis. 2000)). 
 283. McLean v. Hyland Enters., Inc., 34 P.3d 1262, 1268 (Wyo. 2001) (citing 
Boone v. Frontier Ref., Inc., 987 P.2d 681, 688 (Wyo. 1999)). 
 284. See discussion supra Part II. 
 285. See supra note 18 and accompanying text. 
 286. See discussion supra Part IV. 
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differently from its federal counterpart.  In fact, in a Title VII action an 
employee asserts a personal right, whereas an employee bringing a public 
policy discharge is advancing a public policy right.  Thus if anything, public 
policy demands that a lower threshold govern a case in which a clearly 
articulated public policy is at issue than in cases in which a personal 
statutory right is at issue. 

In sum, standards should be consistent among the various federal 
jurisdictions, and when public policy is at stake, similarly consistent 
standards should apply.  The public policy governing federal and state 
retaliation actions is identical.  Public policy is the same whether the case is 
heard in the federal courthouse or the state courthouse in the same city. 

A.  The Origin of the Proposed Standard 

 This Article adopts the initial proposition set forth by the Ninth 
Circuit:  “‘[A]dverse employment action’ [comprises] ‘any adverse 
treatment that is based on a retaliatory motive and is reasonably likely to 
deter the charging party or others from engaging in a protected activity.’”287  
This proposition logically states the general goal of retaliatory conduct as 
well as the public policy behind protecting retaliatory discharge.  That is, 
the retaliatory motive that is designed to deter others from engaging in 
protected activity is exactly what the public policy behind statutory and 
common-law prohibitions on retaliatory discharge seeks to protect.  With 
this in mind, we must define the nature of conduct that “is reasonably 
likely to deter the charging party or others from engaging in a protected 
activity.”288 

B.  Actionable Employment Actions Generally 

It is almost universally accepted that an employee must suffer at least 
a tangible employment action before retaliatory conduct is considered 
sufficiently adverse to be actionable.289  In the context of disparate 
treatment discrimination under 42 U.S.C. § 2000e-2(a), the Supreme Court 
has defined a tangible employment action as “a significant change in 
employment status, such as hiring, firing, failing to promote, reassignment 

 

 287. Ju v. Sharp Microelectronics Tech., Inc., No. 00-35308, 2000 WL 1801380, 
at *1 (9th Cir. July 28, 2000) (quoting Ray v. Henderson, 217 F.3d 1234, 1244 (9th Cir. 
2000)). 
 288. Id. (internal quotation marks omitted). 
 289. See discussion supra Parts II, III. 
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with significantly different responsibilities, or a decision causing a 
significant change in benefits.”290 

Thus, according to the Supreme Court, tangible employment actions 
are those that inflict or threaten to inflict economic harm.  In the context of 
hostile work environment discrimination, the Court has limited actionable 
conduct to that which is “sufficiently severe or pervasive to alter the 
conditions of the victim’s employment and create an abusive working 
environment.”291  The next step in the analysis is to define what conduct a 
reasonable person would find so severe or pervasive that it alters a term or 
condition of one’s employment. 

C.  Specific Employment Actions 

Some actions alone will always qualify as tangible employment 
actions.  Those actions are said to be ultimate employment actions.292  
Ultimate employment actions include:  (1) discharge; (2) demotion 
resulting in reduced pay, duties, or prestige; (3) reduction in pay; (4) loss or 
reduction in benefits; (5) divesting of significant responsibilities; (6) failure 
to promote (or follow customary practice of promotion); (7) 
discontinuation of stipend; (8) denial of pay increase (even de minimis); (9) 
reassignment to menial or degrading work; (10) humiliation by employer 
calculated to encourage employee’s resignation; and (11) discrimination, 
intimidation, ridicule, and insult that is sufficiently severe or pervasive as to 
alter the condition of the victim’s employment.  There are also situations in 
which actions that are not ultimate employment actions are actionable 
alone or in combination with others.  These actions would include:  (1) 
social ostracism; (2) professional ostracism; (3) blacklisting; (4) lateral 
transfer; (5) denial of leave; (6) job transfer (if change makes the job 
objectively worse, this may be an ultimate employment action); (7) 
badgering and harassment; (8) offers of early retirement that would make 
the employee worse off whether or not the offer was accepted; (9) physical 
threats; (10) coworker campaigns of retaliatory harassment that the 

 

 290. Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, 761 (1998) (citations 
omitted); see also Faragher v. City of Boca Raton, 524 U.S. 775, 790 (1998) (noting that 
tangible employment results accompanied by discrimination have resulted in employer 
liability). 
 291. Harris v. Forklift Sys., 510 U.S. 17, 21 (1993) (internal quotation marks 
omitted). 
 292. See generally Currie, supra note 9, at 1333-34 (listing examples of 
“ultimate employment actions”). 
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supervisor fails to correct; (11) negative personnel evaluation or report; 
(12) papering an employee’s file; (13) race-based humiliation; and (14) 
disciplinary actions such as suspensions. 

 There are some actions that are almost never actionable, such as (1) 
dirty looks; (2) oral counseling or warnings that do not amount to negative 
employment actions; (3) “‘simple teasing, off-hand comments, and isolated 
incidents’”293; (4) mere inconvenience; (5) mere alteration of job 
responsibilities; (6) ordinary tribulations of the workplace; (7) criticisms; 
and (8) disciplinary actions such as scolding, reprimands, or admonishment. 

VI.  CONCLUSION 

The various circuits and state courts have adopted conflicting 
standards for determining what constitutes adverse employment action.  
This conflict creates an irrational basis to support the public policy purpose 
of preventing retaliatory employment conduct.  This patchwork results in a 
type of dissonance that is antithetical to the modern course of law, which 
seeks uniformity of legal standards and more predictable access to the 
courts.  The conflict as it exists today is confusing, and it is impossible to 
reconcile the various public policies justifying the divergent approaches.  
Uniformity is more efficient and creates a level playing field on which all 
those in the employment arena can play.  Any rational public policy should 
have as its chief goal discouraging unethical and archaic employment 
practices.  Granted, while it is true that each state maintains its sovereignty, 
the fact is that today’s corporate employee crosses state lines with such 
frequency and consistency that the argument for uniformity strengthens.  
For example, allowing some states to allow employers to retaliate against 
employees in violation of public policy creates an unfair advantage for 
employers in those states over employers in states that impose such ethical 
prohibitions. 

One area where a consistent approach would make sense is where a 
multistate or multinational corporation is involved.  These companies 
employ workers in multiple states and within multiple federal appellate 
jurisdictions.  Some of these workers may also telecommute or cross state 
lines to go to the workplace.  A standard approach would enable businesses 
to maintain a uniform policy and approach within their operating spheres, 
which would create predictability in regards to the handling of 

 

 293. Clark County Sch. Dist. v. Breeden, 532 U.S. 268, 271 (2001) (quoting 
Faragher v. City of Boca Raton, 524 U.S. at 788). 
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discrimination policies.  For instance, an employee for a company with 
offices in both Iowa and Alabama could be faced with an Iowa employee 
resident that is summoned to jury service in Iowa.  If that employee 
performs most of her responsibilities in Alabama, the employer may 
believe that it can legally discharge the employee who reports to jury 
service based on Alabama Supreme Court precedent, which holds that this 
is allowable.294  Iowa law, by contrast, would prohibit such conduct.295  
Thus, the employee is faced with either being cited in contempt of the Iowa 
court or the likely termination of her employment. 

In the federal context, the Ninth Circuit begins its analysis that any 
adverse treatment based on a retaliatory motive which “is reasonably likely 
to deter” that employee from engaging in a protected activity is 
actionable.296  On the other hand, in the Fifth Circuit, the conduct of the 
employer must rise to the level of an ultimate employment action, such as a 
reduction in pay or termination, to be actionable.297  If an airline pilot who 
lives in Texas but is centered in Los Angeles is given less desirable flights 
because the pilot supported a flight attendant in an EEOC proceeding, 
such conduct would be prohibited if the case were brought in the Ninth 
Circuit (Los Angeles) but allowed in the Fifth Circuit (Dallas).298 

The contrast in approaches among the states and various circuits to a 
single fact pattern can be played out in endless scenarios.  Such 
inconsistency has and will continue to encourage forum shopping.  We 
often hear the terms “business friendly states” or “environments” that are 
defined, in part, as those protecting businesses from litigation.  As 
attorneys and judges, we often review contracts where the parties agree to 
be subject to a specific state or federal jurisdiction’s law.  In almost every 
circumstance, the employer and not the employee selects the forum that 
controls the entire employment contract as a condition of employment. 

The reality is that the employer has the bargaining and negotiating 
advantages and has often researched the various states’ laws to decide 
which is most business friendly.  The unsuspecting employee may, by 
signing a contract, gain employment, but lose valuable rights to retain it.  

 

 294. See discussion supra Part IV.A. 
 295. See discussion supra Part III. 
 296. See, e.g., Vasquez v. County of Los Angeles, 349 F.3d 634, 646 (9th Cir. 
2003) (quoting Ray v. Henderson, 217 F.3d 1234, 1243 (9th Cir. 2000)); see discussion 
supra Part II.I. 
 297. See discussion supra Part II.E. 
 298. Compare supra Part II.I., with supra Part II.E. 
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Most employees do not anticipate getting caught up in a contentious 
employment discrimination dispute as either a party or a witness.  
However, most companies do anticipate and plan for this. 

Public policy should not change or be determined by state lines.  
Individuals should enjoy the same protections no matter where they work.  
Businesses should be able to predict with some accuracy what is allowed 
and how to treat their employees without regard to the state in which the 
employee is located.  The public policy in every state and circuit must be 
the same.  The methods or standards to enforce such public policy must 
also be uniform and consistent.  If not, the effect will be that some 
jurisdictions are less likely to enforce or achieve that important public 
policy. 

Federal employment civil rights statutes have at their core the policy 
of protecting workers’ rights through affording a cause of action.  For 
instance, where an employee is demoted in rank and compensation for 
filing a sexual harassment claim, the anti-retaliation statutes protect this 
private right of redress so individuals will feel free to avail themselves of 
this legal process.  In California, for instance, where a state common-law 
policy claim is involved, the employee is required to proffer evidence that 
the activity engaged in was one that advanced a clearly articulated public 
concern.299  If the employee was demoted in rank and compensation, she 
would have no legal recourse in state court by virtue of her being able to 
retain her job.  Even our most progressive states have not yet expanded 
public policy retaliation claims beyond a discharge.  Thus, an individual in 
California whose conduct may have saved lives or exposed public 
corruption would have less protection under the law than one who is 
merely subject to a barrage of derogatory statements for supporting a 
fellow employee in an EEOC investigation.  The primary distinction is 
state versus federal rights.  As stated earlier,300 it makes more sense to 
protect activities that further public policy than those furthering only a 
personal right.  This is not to argue that public policy always demands more 
protection.  Public policy, however, demands equal protection to those 
actions that merely advance an individual cause. 

The new nationalization and globalization of the workplace requires 
 

 299. See, e.g., City of Moorpark v. Superior Court, 959 P.2d 752, 762 (Cal. 
1998) (setting forth the test for determining if a specific public policy can support a 
wrongful discharge claim, which requires, in part, that the policy be “delineated in 
either constitutional or statutory provisions”). 
 300. See supra Part V. 
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greater consistency and predictability on how our laws protecting the 
workforce are applied.  Predictability, in and of itself, will help to deter 
adverse employment actions by employers and thereby reduce the number 
of lawsuits filed and litigated.  A uniform standard for state and federal 
retaliation claims that can be applied universally is needed, whether the 
claim is based on statute or common law. 

The suggestions offered in this Article are designed to achieve 
equality, uniformity, and meaningful protection of these public policy 
interests.  These suggestions are consistent with Supreme Court directives.  
This Article introduces a common sense approach that reconciles the 
differences among the various jurisdictions. 
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