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I.  INTRODUCTION 

In the United States there are more than one thousand religious 
denominations.1  These religious denominations operate local churches, 
charities, and various other public service organizations.2  They are 
supported by people from every walk of life, with over half of the adult 
population in this country giving to religious organizations.3  Religious 
organizations, and in particular, churches, provide a large part of the social 
welfare distributed to those in need.4  These churches and other nonprofit 
charities make up “a necessary segment of the . . . business world.”5  They 
are a large and important part of our national economy, providing 
necessary services, and filling important gaps.6  In Iowa alone there are 
over 27,000 nonprofit charities, of which about 5,000 are church 
congregations, each one fulfilling a specific need.7 

To operate efficiently and effectively, most churches realize the need 
to have some kind of civil legal structure.8  They must be able to hold 
property, enter into contracts, receive and make gifts, manage resources, 
and have legal continuity.9  In spite of the clear importance and prevalence 
of churches and other nonprofits, there are few legal structure options 
available to them.10  In Iowa, a church is limited to organizing as a 
 

 1. WILLIAM W. BASSETT, RELIGIOUS ORGANIZATIONS & THE LAW xi 
(2006). 
 2. Id. 
 3. Id. at xi–xii. 
 4. Id. at xi–xiii; Catherine M. Knight, Comment, Must God Regulate 
Religious Corporations?  A Proposal for Reform of the Religious Corporation 
Provisions of the Revised Model Nonprofit Corporation Act, 42 EMORY L.J. 721, 721–22 
(1993). 
 5. Victor B. Flatt, Notice and Comment for Nonprofit Organizations, 55 
RUTGERS L. REV. 65, 65 (2002). 
 6. See id. at 69. 
 7. Nat’l Ctr. for Charitable Statistics, Number of Nonprofit Organizations in 
Iowa 1996–2004, http://nccsdataweb.urban.org/PubApps/profile1.php?state=IA (last 
visited Mar. 28, 2007) [hereinafter Nat’l Ctr. for Charitable Statistics]. 
 8. BASSETT, supra note 1, § 1:16, at 1-53 (listing twelve structures churches 
have used for legal organization). 
 9. Id. § 3:1, at 3-10, § 3:17, at 3-60. 
 10. Patty Gerstenblith, Associational Structures of Religious Organizations, 
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nonprofit corporation, an unincorporated association, or a charitable 
trust—with the most common form being the nonprofit corporation.11 

Many nonprofit organizations, especially churches, but other small 
nonprofits as well, do not fit well within the Iowa Nonprofit Corporation 
Statute.12  This Note will explore the problems associated with requiring 
churches to organize using one of Iowa’s available options, the reasons why 
a different organizational form is needed, and possible solutions.  Part II 
will describe the various types of church governance, referred to as polity, 
and illustrate why the available legal structures do not mirror the internal 
structure of many churches.  Part III will analyze the organizational options 
currently available and commonly used in Iowa.  Part IV will look at 
options available outside of Iowa.  Part V will then consider each of these 
options and explain the problems and issues churches may have when 
trying to organize under them.  Finally, Part VI of this Note will consider 
possible solutions for Iowa.  It will look at legal structures currently in use 
in other states and evaluate them as possible options for Iowa.  Part VI will 
also evaluate the effectiveness of allowing churches to organize as Limited 
Liability Companies (LLCs), either under the current LLC Act or through 
the development of a specific nonprofit LLC Act.  Part VI will conclude 
with a recommendation for adopting the Uniform Unincorporated 
Nonprofit Association Act in Iowa as the best option for Iowa’s churches 
and other small nonprofits. 

II.  OVERVIEW OF CHURCH POLITY 

The internal organizational framework of a church is called its 
polity.13  Polity determines the roles of the people involved in the church.14  
 

1995 BYU L. REV. 439, 441 (“[L]egal structures available to religious organizations 
include the charitable trust, the unincorporated association, the corporation sole, the 
religious corporation, and not-for-profit corporations.  However, not all of these legal 
structures are available in every state.”). 
 11. See IOWA CODE § 504 (2005); see also Gerstenblith, supra note 10, at 441 
(noting the options available in other states for churches and other nonprofits “include 
the charitable trust, the unincorporated association, the corporation sole, religious 
corporation, and not-for-profit corporations”). 
 12. See, e.g., WAYNE GRUDEM, SYSTEMATIC THEOLOGY:  AN INTRODUCTION 
TO BIBLICAL DOCTRINE 935 (1994) (stating that the corporate form for churches is in 
fact contrary to biblical teaching); Knight, supra note 4, at 723 (explaining that the 
Revised Nonprofit Corporation Act assumes a single form of organization is sufficient 
for all churches, but that this assumption results in a lack of flexibility and limited 
choice). 
 13. BASSETT, supra note 1, § 3:2, at 3-10. 
 14. Id. 
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A church’s polity determines its “means to choose leadership, make 
corporate decisions and to create, divide, merge or terminate 
organizations, congregations, institutions and other kinds of their collective 
societies.  [The polity] also provide[s] norms for the administration of the 
goods and assets of these collectives once formally created.”15  A church’s 
polity—its internal decision-making procedures—is faith-inspired, based 
upon that particular church’s interpretation of its sacred text.16 

Church governance has traditionally been conducted through three 
arrangements.17  These are, in order of their degree of local autonomy:  
congregational, presbyterian, and hierarchical polity.18 

A.  Congregational Polity 

Congregational polity is based on self-governance and autonomy, 
with full control retained by the local congregation.19  This form of polity is 
the most democratic in that the members of the congregation elect to “bind 
themselves together by covenant and choose their own leaders.”20  
Churches with congregational polity believe that no person or group of 
persons should have control over the local congregation.21 

Under congregational polity, most churches have two officers:  
pastors and deacons.22  The pastor is considered equivalent to the elder in 
the New Testament23 and is ordained to minister the ordinances.24  The 

 

 15. Id. § 3:5, at 3-18.1 to -19. 
 16. Id. § 3:2, at 3-12. 
 17. Because the religious background of this country, and particularly this 
state, is predominately Christian, that is, religion based upon the Bible or some part or 
form of the Bible, this Note will focus on the different polities of these churches.  
However, many of the principles discussed and the problems explored will be 
applicable to most other religions and even other small nonprofit organizations. 
 18. Knight, supra note 4, at 726. 
 19. BASSETT, supra note 1, § 3:3, at 3-16 & n.7 (listing the following churches 
that use the congregational model:  “the United Church of Christ, Unitarian 
Universalists, Disciples of Christ, Baptists, The Society of Friends [Quakers], Churches 
of Christ, some Adventist and Lutheran churches, as well as most Jewish 
congregations”); see also MILLARD J. ERICKSON, CHRISTIAN THEOLOGY 1089 (2d ed. 
1998) (“[T]he local congregation [is] the seat of authority.”). 
 20. Knight, supra note 4, at 727. 
 21. CHARLES C. RYRIE, A SURVEY OF BIBLE DOCTRINE 147 (1972). 
 22. Id. 
 23. See 1 Peter 5 (describing the role of elders in the church). 
 24. RYRIE, supra note 21, at 147. 
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deacons are to serve the church by supervising its welfare.25  Though the 
pastor(s) and deacons make some decisions regarding the church through 
delegation,26 almost all major decisions are made by the whole 
congregation through a vote.27  This type of church polity has difficulty 
fitting under the Iowa Nonprofit Corporation Act because congregational 
polity rejects the concept of a board of directors and officers, other than 
the pastor and deacons.  Because the members of the congregation make 
the decisions, a congregational church has difficulty drafting its 
organizational documents in such a way as to avoid giving too much 
authority to the board. 

B.  Presbyterian Polity 

In presbyterian polity, the local congregations are somewhat 
autonomous, but each elects representatives to a governing body that 
makes decisions regarding doctrine and, in some cases, the appointment of 
pastors.28  Also known as federalism or federal polity, this structure can 
occur at either the local congregational level or at a higher level within a 
denominational structure.29  At the local level, under federal polity, the 
church is governed by a board of elders who are elected by and receive 
authority from the congregation.30  The elders are representatives of the 
people; the congregation, therefore, governs indirectly through the elders.31  
At the denominational level, individual churches relinquish some of their 
autonomy to the higher organizational structure.32 

 

 25. Id. 
 26. CHARLES CALDWELL RYRIE, BASIC THEOLOGY 408 (1986). 
 27. ERICKSON, supra note 19, at 1091; RYRIE, supra note 21, at 147; see also 
GRUDEM, supra note 12, at 928. 
 28. BASSETT, supra note 1, § 3:3, at 3-16 to -17 (noting examples of churches 
that use this type of polity:  Presbyterian Church, Reformed Church of America, 
Evangelical and Reformed Church, and the Christian Reformed Church); see also 
GRUDEM, supra note 12, at 925–26 (outlining the composition and authority structure 
of the presbyterian arrangement). 
 29. RYRIE, supra note 26, at 409–10. 
 30. RYRIE, supra note 21, at 146. 
 31. Id. 
 32. RYRIE, supra note 26, at 410.  The Presbyterian and Reformed 
denominations are good examples of federalism at the denominational level.  Id.  
These denominations have synods, presbyteries, and general assemblies.  Id.; see also 
Knight, supra note 4, at 726–27 (explaining the structure of the Presbyterian Church 
with its ruling elders, sessions, presbyteries, synods, and General Assembly).  Many 
independent Bible churches use federalism, but its use is limited to the local church and 
does not extend to any higher level organization.  RYRIE, supra note 26, at 410. 
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Churches with presbyterian polity may have elders as their officers.33  
Depending on whether there is just local federalism or also denominational 
federalism, control may be found primarily in the hands of the elders or 
may be partially relinquished to a higher body.34  Presbyterian polity is 
perhaps the most compatible with the Iowa Nonprofit Corporation Act. 
This is because most of the affairs of the church are managed by the 
pastor(s) and a board of elders. These individuals may easily be used to 
make up the board of directors. However, even federalist churches 
organized as nonprofit corporations have issues arising from their beliefs 
regarding separation of church and state. 

C.  Hierarchical Polity 

“The hierarchical model places ultimate power and authority in 
ecclesiastical superiors above the local congregation.”35  Churches with 
hierarchical polity are almost all episcopal; i.e., they have ordained 
superiors.36  Hence, the hierarchical form may also be termed “the 
episcopalian form.”37  Most, however, have higher decision-making bodies 
as well.38  Under this polity, ordained bishops govern the church, and they 
alone have power to ordain ministers.39  In hierarchical churches, “the 
ruling body of clergy is organized into orders or ranks, each of which is 
subordinate to the one above it.”40 

A good example of the hierarchical system is found in the Roman 
Catholic Church.41  Within the Roman Catholic Church, ultimate authority 
is vested in the Pope who then appoints bishops to lead certain areas called 

 

 33. RYRIE, supra note 21, at 146. Under presbyterian polity, unlike under 
congregational polity, pastors and elders are not considered to be the same office. The 
term ‘pastor’ still has the traditional meaning and is sometimes referred to as a 
‘teaching elder’, but ‘elders’ are lay people elected by the congregation to assist the 
pastor in leading the church. RYRIE, supra note 26, at 412. 
 34. Id.; see also Knight, supra note 4, at 726–27 (discussing the relinquishment 
of control to higher bodies). 
 35. BASSETT, supra note 1, § 3:3, at 3-16 (listing examples of hierarchical 
polity churches as including Roman Catholic, Eastern Orthodox, Episcopal, Brethren, 
some Lutheran, and the Church of Jesus Christ of Latter-Day Saints (Mormons)). 
 36. Id.  For example, in the Roman Catholic Church, an ordained superior 
would be a bishop.  ERICKSON, supra note 19, at 1081. 
 37. GRUDEM, supra note 12, at 923. 
 38. BASSETT, supra note 1, § 3:3, at 3-16. 
 39. ERICKSON, supra note 19, at 1081–82; RYRIE, supra note 21, at 146. 
 40. RYRIE, supra note 26, at 407. 
 41. ERICKSON, supra note 19, at 1082; Knight, supra note 4, at 726. 
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dioceses, each containing a number of churches.42  The appointed bishops 
preside over these dioceses, exercising legislative and judicial power.43  
Each diocese is divided into parishes to which the Pope, from a list 
provided by the bishop, appoints priests.44  As this example illustrates, 
under hierarchical polity, authority rests in the clergy and not in the local 
congregation.  At this opposite extreme, the nonprofit corporation format 
is still an awkward fit because the hierarchical church is not governed by a 
board, or even a local body.  It is unique in that authority is spread up the 
chain of officials.  This polity, like the others, requires a better fit than that 
which can be found under current Iowa law. 

Each type of polity has radically different internal structures.  Thus, a 
one-size-fits-all civil legal structure is not appropriate.45  This Note argues 
that “a mirroring standard—i.e., civil forms most closely resembling the 
church’s doctrinal self-image—[should] be considered together with a 
standard of efficiency, i.e. which form best enables the church to operate 
according to its own ecclesiology as well as protect it against excessive 
liability or unjust legal harassment.”46  This argument is made below, first 
by examining the available options and their respective benefits and 
problems, and then by proposing and considering possible solutions. 

III.  ORGANIZATIONAL OPTIONS CURRENTLY AVAILABLE FOR AND/OR 
COMMONLY USED BY CHURCHES IN IOWA 

Churches in Iowa currently use two primary organizational options:  
unincorporated associations and nonprofit corporations.47  Unincorporated 
associations are governed by common law,48 while nonprofit corporations 
are governed by Iowa Code Chapter 504.49 

 

 42. Knight, supra note 4, at 726. 
 43. Id. 
 44. Id. 
 45. Id. at 727. 
 46. BASSETT, supra note 1, § 3:16, at 3-59. 
 47. See Gerstenblith, supra note 10, at 444–49 (discussing the organizational 
structures commonly used by religious organizations nationwide).  Other legal 
structures used by churches, particularly to hold property, include sole proprietorships, 
common law concurrent title, sole trusteeships, corporations sole, and trustee 
corporations.  BASSETT, supra note 1, § 1:16, at 1-53. 
 48. BASSETT, supra note 1, § 3:33, at 3-80 to -82.  The National Conference of 
Commissioners on Uniform State Laws passed the Uniform Unincorporated Nonprofit 
Association Act in 1992.  Id. § 3:33 n.4, at 3-81.  For further discussion of the Uniform 
Act, see infra Parts IV.C., VI.F. 
 49. IOWA CODE § 504.101–.1705 (2005). 
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A.  Unincorporated Associations 

Unincorporated associations are primarily contractual and are 
traditionally governed by agency principles.50  They are the most informal 
of the legal structures available to churches and may be desirable because 
of their simplicity.51  An unincorporated association is not required to file 
articles with the state; rather, similar to a partnership, it is formed by 
default when a group of persons associate together for a common 
purpose.52  There are two essential elements of an unincorporated 
association:  “[v]oluntarily joining together” and “[j]oining to serve a 
common or agreed purpose or objective.”53 

In an unincorporated association, each member is both an agent and a 
principal of every other member.54  Often, unincorporated associations 
choose to operate through trustees; thus, many courts will apply principles 
of trust law rather than agency law when dealing with these associations.55  
Other unincorporated associations choose to be managed by directors and 
governed by a constitution or bylaws,56 giving great flexibility to the church 
to structure its governance according to its polity.  Another benefit of an 
unincorporated association is that membership, along with its rights and 
duties, is determined by the governing documents.57  This fits with the 
church’s polity because admittance or denial of membership and expulsion 
are governed by the church’s internal law, leaving the local church with 
more autonomy.58 

B.  Nonprofit Corporations 

Most churches choose to operate as nonprofit corporations.59  

 

 50. BASSETT, supra note 1, § 3:32, at 3-78. 
 51. Gerstenblith, supra note 10, at 444. 
 52. 1 NICHOLAS KARAMBELAS, LIMITED LIABILITY COMPANIES:  LAW, 
PRACTICE & FORMS § 12:2 (2d ed. 2005); see also BASSETT, supra note 1, § 3:41, at 3-94 
(“An unincorporated association is purely private.  It does not involve registration with 
the state or protection by the state of its property.”). 
 53. Lisa A. Runquist, Basic Corporate Aspects of Religious Organizations, 
PRAC. LAW., June 2005, at 35, 40. 
 54. BASSETT, supra note 1, § 3:35, at 3-84. 
 55. Id. 
 56. Id. § 3:36, at 3-85. 
 57. Id. § 3:37, at 3-86. 
 58. Id. 
 59. Gerstenblith, supra note 10, at 444.  The membership corporation is the 
most common legal structure used by churches with congregational polity, with the 
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Churches choose this structure to take advantage of the many benefits it 
offers, such as the ability to own and transfer title to property, to accept 
contributions of property in its own name, to directly manage its resources, 
to prevent members from being liable for corporate debt, and to provide 
legal continuity.60  The Iowa Nonprofit Corporation Statute closely mirrors 
the for-profit corporation statute, 61 as is common in other jurisdictions.62  
Thus, a nonprofit corporation has general powers similar to those of 
business corporations, though with significant restrictions regarding 
distribution.63 

As a nonprofit corporation, the church is considered to be a legal 
entity.64  It operates under a “defined set of rules of governance and law.”65  
It is governed, like business corporations, by a board of directors.66  The 
principle difference between a nonprofit corporation and a business 
corporation is that a business corporation exists to make a profit for its 
owners whereas a nonprofit corporation exists to advance a goal.67  As with 
business corporations, the church formed as a nonprofit corporation must 
keep current records and minutes,68 keep a registered office,69 have 
officers,70 and file a biennial report.71 

IV.  ORGANIZATIONAL OPTIONS CURRENTLY AVAILABLE FOR AND/OR 
COMMONLY USED BY CHURCHES OUTSIDE OF IOWA 

 Other states provide further options for religious organizations when 

 

corporation sole, in states where it still exists, being the most common for hierarchical 
churches.  BASSETT, supra note 1, § 1:16, at 1-54. 
 60. BASSETT, supra note 1, § 3:1, at 3-10. 
 61. IOWA CODE §§ 490, 504 (2005). 
 62. Gerstenblith, supra note 10, at 440.  Iowa has adopted the Revised Model 
Nonprofit Corporation Act (RMNCA); thus, discussion in this Note regarding the 
Revised Model Nonprofit Corporation Act  is applicable to Iowa.  Willard L. Boyd III, 
CLE Presentation, The Revised Iowa Nonprofit Corporation Act, at 2–3 (published by 
the Univ. of Iowa Coll. of Law, Nov. 19, 2004). 
 63. Gerstenblith, supra note 10, at 446.   
 64. Runquist, supra note 53, at 41. 
 65. Id. 
 66. See, e.g., IOWA CODE § 504.801 (2005). 
 67. Runquist, supra note 53, at 41. 
 68. IOWA CODE § 504.1601. 
 69. Id. § 504.501. 
 70. Id. § 504.841. 
 71. Id. § 504.1613. 
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choosing a civil legal structure.72  The most common of these are charitable 
trusts and the corporation sole,73 with a third, unincorporated nonprofit 
associations, being introduced recently in a few states. 

A.  Charitable Trusts 

 Charitable trusts were the first and primary vehicle used by religious 
organizations in this country.74  This is due to their common use in 
England, where the charitable trust remains the predominant form used by 
charities today.75  Because the colonies rejected nearly everything British, 
the law regarding charitable trusts became either restricted, or, in the 
extreme, declared invalid.76  Despite their checkered history, charities and 
some churches still use charitable trusts today.77 

 The charitable trust form requires the appointment of specific 
trustees who exercise absolute control over the property involved.78  
Because charitable trusts are not formed under legislative authority, their 
internal organization may be more informal and flexible than that of a 
nonprofit corporation.79  Yet, because charitable trusts are governed under 
the general law of trusts,80 the trustee’s freedom of action is more rigidly 
circumscribed than that of a director.81  An advantage of charitable trusts is 
that they ensure succession and stability in property ownership as well as 

 

 72. See BASSETT, supra note 1, § 1:16, at 1-53 (listing the twelve legal 
structures that churches use throughout the United States). 
 73. See Jill S. Manny, Governance Issues for Non-Profit Religious 
Organizations 40 CATH. LAW. 1, 3–4 (2000) (“Of the numerous entity forms [of 
churches], trusts, non-profit corporations, corporations sole, and unincorporated 
associations are the most common.”).  Although discussed under this Part, charitable 
trusts are available in Iowa; however, their infrequent use by churches in this state 
makes the discussion more appropriate here.  IOWA CODE § 634.  Some states also 
provide, through statute, the option of an unincorporated nonprofit association.  
KARAMBELAS, supra note 52, § 12:2.  This option will be discussed in further detail in 
Parts IV.C and VI.F. 
 74. James J. Fishman, The Development of Nonprofit Corporation Law & an 
Agenda for Reform, 34 EMORY L.J. 617, 619 (1985). 
 75. Id. at 620. 
 76. Id. at 624. 
 77. Runquist, supra note 53, at 39. 
 78. Id. at 40. As with any trust, the property must first be conveyed to the 
trust. 
 79. Fishman, supra note 74, at 653. 
 80. Runquist, supra note 53, at 40. 
 81. Fishman, supra note 74, at 653. 
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provide control and ease of administration.82 

B.  The Corporation Sole 

 The corporation sole, a legal, property-owning structure commonly 
used in the Catholic Church, gives sole title in church property to a single 
church figure such as an Archbishop.83  This legal form is recognized by 
statute in only seventeen states and is the least common legal structure 
used by religious organizations.84  It is the “practical equivalent to the 
modern one-person corporation.”85  Basically, the corporation sole is the 
presiding officer in the church who then has administrative and managerial 
control over the affairs and property of the church.86  Upon death of the 
presiding officer, the successor to that office becomes the corporation 
sole.87 

 The structure of the corporation sole provides a simple, efficient way 
to have centralized control and continuity of ownership.88  The corporation 
sole is also viewed as a safe and secure way to hold property “free of the 
risk of members or trustees using their property ownership to pressure the 
religious group on doctrinal issues.”89 

C.  Unincorporated Nonprofit Association 

 In 1996, the Uniform Unincorporated Nonprofit Association Act was 
drafted and recommended for adoption.90  According to Nicholas 
Karambelas, unincorporated nonprofit associations (UNAs) formed under 
the Act are basically the “nonprofit equivalent of a limited liability 
company.”91  The Act attempts to solve the problems inherent in 
unincorporated associations—in particular the ability to hold property, the 
ability to sue and be sued, and the liability of members and officers, all 
discussed in detail in Part V.A—by codifying and reforming the current 
common law.92  As of 2003, eleven states had adopted the Act.93 
 

 82. BASSETT, supra note 1, § 1:18, at 1-57, 1-60. 
 83. Id. § 1:3, at 1-7 to -8. 
 84. Id. § 1:17, at 1-56. 
 85. Gerstenblith, supra note 10, at 454. 
 86. Id. at 454–55. 
 87. Id. at 454–55, 461. 
 88. BASSETT, supra note 1, § 1:17, at 1-56. 
 89. Gerstenblith, supra note 10, at 461. 
 90. KARAMBELAS, supra note 52, § 12.2. 
 91. Id. 
 92. Id. 
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 Similar to an unincorporated association, a UNA is characterized by 
members joining together by mutual consent in order to complete a 
common nonprofit purpose.94  Members of UNAs can be persons, 
businesses, government agencies, or any other legal person.95  As with an 
unincorporated association not formed under the Act, one formed under it 
need not file any articles or other document.96  But, as with a partnership, it 
is formed when two or more persons agree to organize as such.97 

 According to its prefatory note, the Uniform Act reforms the 
common law in three basic areas:  ability to hold property, ability to sue 
and be sued, and liability of officers and members.98  In its basic approach, 
the Act considers the unincorporated association a legal entity for certain 

 

 93. Id. (“Alabama, Arkansas, Colorado, Delaware, the District of Columbia, 
Hawaii, Idaho, Texas, West Virginia, Wisconsin, and Wyoming have enacted the 
[UNA].”). 
 94. UNIF. UNINCORPORATED NONPROFIT ASS’N ACT § 1, 6A U.L.A. 651 
(1996) (“‘Nonprofit association’ means an unincorporated organization . . . consisting 
of [two] or more members joined by mutual consent for a common, nonprofit 
purpose.”); see also KARAMBELAS, supra note 52, § 12:2. 
 95. UNIF. UNINCORPORATED NONPROFIT ASS’N ACT § 1 (“‘Person’ means an 
individual, corporation, business trust, estate, trust, partnership, association, joint 
venture, government, governmental subdivision, agency, or instrumentality, or any 
other legal or commercial entity.”); see also KARAMBELAS, supra note 52, § 12:2. 
 96. Though the Uniform Act does not require it, Texas has imposed one 
administrative requirement upon nonprofit unincorporated associations—the 
requirement to keep accurate books and records for at least three years.  20 ROBERT 
W. HAMILTON ET AL., TEX. PRAC. SERIES, BUS. ORGS. § 25.9 (2d ed. 2004) (citing TEX. 
REV. CIV. STAT. ANN. art. 1396-70.01, § 11(a) (Vernon 2005)).  These books and 
records can be inspected by the Attorney General at his request.  Id. 
 97. KARAMBELAS, supra note 52, § 12:2. 
 98. Prefatory Note to UNIF. UNINCORPORATED NONPROFIT ASS’N ACT; see 
also Kenneth D. Lewis, Jr., Comment, The Ramifications of Idaho’s New Uniform 
Unincorporated Nonprofit Associations Act, 31 IDAHO L. REV. 297, 302 (1994) 
(discussing the three main changes the new Act made to the common law).  Section 6 
of the Act provides limited liability for members.  UNIF. UNINCORPORATED 
NONPROFIT ASS’N ACT § 6.  In addition, the Act defines ‘member’ as a “person who, 
under the rules or practices of a nonprofit association, may participate in the selection 
of persons authorized to manage the affairs of the nonprofit association or in the 
development of policy of the nonprofit association.”  Id. § 1.  This definition is very 
broad, thus extending insulation from liability to all situations where a person may 
have been held liable under the common law merely for being a member.  Id. § 1 cmt. 
1.  The definition of member also provides for great flexibility in how the association is 
run.  The language specifically says “may participate” as opposed to “may select” or 
“may determine.”  Id. § 1 cmt. 3.  This provides protection to members who participate 
in some way in appointing officials or determining policy, but who may not do the 
actual appointing or determining. 
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purposes.99  Under section 4 of the Act, the association is a legal entity for 
the purposes of acquiring and holding property; this directly reverses the 
common law rule.100  Section 6, dealing with liability in tort or contract, 
states:  

(a) A nonprofit association is a legal entity separate from its 
members for the purposes of determining and enforcing rights, 
duties, and liabilities in contract and tort. 

(b) A person is not liable for a breach of a nonprofit 
association’s contract merely because the person is a member, is 
authorized to participate in the management of the affairs of the 
nonprofit association, or is a person considered to be a member 
by the nonprofit association. 

(c) A person is not liable for a tortious act or omission for which 
a nonprofit association is liable merely because the person is a 
member, is authorized to participate in the management of the 
affairs of the nonprofit association, or is a person considered as 
a member by the nonprofit association. 

(d) A tortious act or omission of a member or other person for 
which a nonprofit association is liable is not imputed to a person 
merely because the person is a member of the nonprofit 
association, is authorized to participate in the management of 
the affairs of the nonprofit association, or is a person considered 
as a member by the nonprofit association. 

 

 99. Prefatory Note to UNIF. UNINCORPORATED NONPROFIT ASS’N ACT; see 
also David Cullen, Uniform Unincorporated Nonprofit Association Act:  Security and 
Legality, WIS. LAW., Oct. 1997, at 45 (advocating the adoption of the Act in Wisconsin 
and noting that it makes the UNA a separate legal entity); Lewis, supra note 98, at 307 
(“The Uniform Unincorporated Nonprofit Association Act offers a change from the 
common law and provides that a nonprofit association is now a legal entity apart from 
its membership for purposes of contractual and tort liability.”). 
 100. UNIF. UNINCORPORATED NONPROFIT ASS’N ACT § 4.  Section 4 
completely reverses the common law rule that an unincorporated association cannot 
hold property. However, it does reflect the trend of a few courts in recognizing that a 
nonprofit association could receive property for limited uses or time periods.  Id. § 4 
cmt. 3.  Section 5 allows the nonprofit association to file a Statement of Authority to 
transfer real property; however, it is not required in order to hold real property.  Id. § 5 
& cmt. 2.  The Statement of Authority is just a means to provide documentation and 
aid in determining accurate title.  Id. 
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(e) A member of, or a person considered to be a member by, a 
nonprofit association may assert a claim against the nonprofit 
association. A nonprofit association may assert a claim against a 
member or a person considered to be a member by the 
nonprofit association.101 

This effectively changes the common law and provides limited 
liability for members and officers or directors. 

Section 7 of the Act allows the association to sue and defend in its 
name.102  This section, while changing the common law in some states, 
actually reflects the trend in many others.  For example, in Cox v. Thee 
Evergreen Church, the Texas Supreme Court held that a member could 
bring an action against her association, in this case a church, allowing the 
member to reach the assets held either by the association or in trust for the 
association.103  This case was decided just a few years before Texas adopted 
the Act, effectively writing the holding into its code.104 
 

 101. Id. § 6.  Section 6 applies to persons “‘considered to be a member by [the] 
nonprofit association,’” expanding its protection beyond members defined in section 1.  
Id. § 1 cmt. 2.  Under section 1, a person is not a member simply because the 
association calls him a member; rather, he must be able to participate in management 
selection or policy development.  Id.  Section 6 clearly does not eliminate liability for a 
member’s own conduct.  Id. § 6 cmt. 2.  Also, the principles of agency law are still 
applicable and a member may be held liable if, while acting as an agent for the 
nonprofit association, he does not disclose his status as an agent.  Id. § 6 cmt. 6.  In 
addition, the principles of piercing the entity veil may be applied to nonprofit 
associations once they are considered a legal entity.  Id.  This may be of some concern 
to nonprofit associations that are lacking any internal governance documents or 
structure, as the court may seem to have wide leeway in determining whether to pierce 
the entity veil.  However, in regard to LLCs, the court appears to consider the same 
factors as with corporations when deciding whether to pierce the entity veil, excepting 
the formalities requirement.  5 MATTHEW DORÉ, IOWA PRACTICE SERIES, Business 
Organizations § 13.12(3) (2005). 
 102. UNIF. UNINCORPORATED NONPROFIT ASS’N ACT § 7. 
 103. Cox v. Thee Evergreen Church, 836 S.W.2d 167, 173 (Tex. 1992); see also 
Piney Grove Baptist Church v. Goss, 565 S.E.2d 569, 571 (Ga. Ct. App. 2002) (holding 
an unincorporated association may be treated as a separate legal entity based upon a 
statute allowing an association to be sued); Hanson v. Saint Luke’s United Methodist 
Church, 704 N.E.2d 1020, 1025 (Ind. 1998) (“[M]embers shall be allowed to bring tort 
actions against the unincorporated associations of which they are part . . . .”); Fray v. 
Amalgamated Meat Cutters & Butcher Workmen of N. Am., 101 N.W.2d 782, 787 
(Wis. 1960) (holding that a union member could sue the union, an unincorporated 
association). 
 104. UNIF. UNINCORPORATED NONPROFIT ASS’N ACT, Table of Jurisdictions 
(indicating that Texas adopted the Act in 1995).  The drafters cite this decision in their 
comments to the 2003 volume of the Act.  Id. § 6 cmt. 14. 
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Finally, as with other nonprofit organizational acts, section 9 of the 
Act provides for the distribution of property upon the dissolution of the 
association, requiring that unless specified, the assets be distributed to a 
similar nonprofit entity.105  This provision helps the organization retain its 
tax-exempt status.  Under the Internal Revenue Code, for an organization 
to be exempt, none of its earnings may go to a private shareholder or 
individual.106  Thus, upon dissolution, none of the association’s assets may 
go to an individual or shareholder.  Section 9 protects against this risk by 
providing, by default, distribution of the assets to an appropriate entity.107 

 

 105. Id. § 9.  This section is not a dissolution section—a nonprofit association 
may be inactive and yet not dissolved—it merely provides the directions for disposal of 
property if that decision is made.  Id. § 9 cmt. 1.  Section 9 applies exclusively to 
personal property.  Id. § 9 cmt. 3.  The drafters chose not to address what should be 
done with real property, deciding it was unlikely that a nonprofit association with real 
property would become inactive.  Id. § 9 cmt. 5.  This means that a lawyer 
recommending this type of organization to his client should make provisions for the 
disposition of real property upon dissolution. 
 106. I.R.C. § 501(c)(3) (2005). 
 107. There is some argument about whether a uniform nonprofit association 
can be a tax-exempt organization.  However, all that section 501(c) requires is that the 
entity be organized.  See Kevin O. Callahan, Introduction to Tax Exempt 
Organizations, NAT’L BUS. INST., EXEMPT ORGS. & CHARITABLE ACTIVITIES IN COLO. 
1, 10 (2004) (stating that if the unincorporated association is “organized” it may be tax-
exempt).  If the uniform nonprofit association is well organized with clear rules of 
governance and can meet the tests under I.R.C. § 501(c)(3), there is no reason that it 
cannot be tax-exempt.  Id.  As mentioned in note 105, care should be taken in regard to 
real property, as section 9 applies only to personal property.  A solution to this 
potential problem would be for the state to change the section so that it applied to both 
real and personal property.  The Texas act has taken measures to ensure that a 
nonprofit association classified under 501(c)(3) retains its status upon dissolution by 
adding the following language to this section: 

Notwithstanding the above, if a nonprofit association is classified under the 
Internal Revenue Code of 1986 as a 501(c)(3) organization or is or holds itself 
out to be established or operating for a charitable, religious, or educational 
purpose, as defined in Section 501(c)(3) of the Internal Revenue Code of 1986, 
then any distribution must be to another nonprofit association or nonprofit 
corporation with similar charitable, religious, or educational purposes. 

TEX. REV. CIV. STAT. ANN. art. 1396-70.01, § 10(b) (Vernon Supp. 2006) (footnote 
omitted).  This version, unlike the Uniform Act, does not allow the association if 
classified under 501(c)(3), to give its property to any person other than a similar 
nonprofit. 
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V.  PROBLEMS WITH AVAILABLE ORGANIZATIONAL OPTIONS 

A.  Unincorporated Associations 

 As mentioned above, unincorporated associations in states that have 
not adopted the Uniform Unincorporated Nonprofit Association Act are 
primarily contractual and traditionally governed by agency principles.108  
This type of structure may work with a church that has no property and 
little risk of liability,109 but those types of churches are few and far between. 
Though the law surrounding unincorporated associations is somewhat 
ambiguous, it is clear that there is no limited liability110 and that there is a 
question of whether the association can hold property.111 

The majority of states, including Iowa, that have not adopted the 
Uniform Unincorporated Nonprofit Associations Act, do not recognize 
unincorporated associations as separate legal entities.112  Thus, such 
associations cannot enter long-term contracts, acquire credit, provide 
security for loans, or hold property.113  As William Bassett points out: 

[t]he lack of legal property-holding capacity makes it very difficult to 
take, hold or pass title to real property.  Major transactions, in contrast 
to day-to-day operations, must be undertaken in the name of the 
members, or officers, personally.  This exigency runs the risk of 
subjecting their personal assets to jeopardy.114 

 

 108. See supra Part III.A. 
 109. BASSETT, supra note 1, § 3:32, at 3-78. 
 110. Iowa Code Section 613.19 provides limited liability to directors, members, 
and managers of nonprofits, including nonprofit unincorporated associations.  IOWA 
CODE § 613.19 (2005). 
 111. See Dean Papademetriou, Legal Issues for Nonprofit Cultural 
Organizations:  A Primer for Lawyers & Board Members, BOSTON B.J., Sept.–Oct. 
2000, at 12, 13. 
 112. Presbyterian Church of Osceola v. Harken, 158 N.W. 692, 694 (Iowa 
1916).  But see Garofalo v. Lambda Chi Alpha Fraternity, 616 N.W.2d 647, 657 (Iowa 
2000) (stating that if an association has enough members one or more could be sued as 
representatives of the others, in effect treating the association as a separate legal 
entity).  The exception in Garofalo appears to be a very limited exception to the 
general principle adopted in Harken.  See also BASSETT, supra note 1, § 3:33, at 3-81. 
 113. BASSETT, supra note 1, § 3:33, at 3-82.  The result of litigation concerning 
nonprofit unincorporated associations is uncertain in states lacking statutory 
provisions.  There is great risk of personal or collective liability.  Id. § 3:32, at 3-77; see 
also Gerstenblith, supra note 10, at 444. 
 114. BASSETT, supra note 1, § 3:33, at 3-82.  This risk of liability adds to it the 
difficulty of securing liability insurance.  Id. § 3:32, at 3-79; see also Wilson & Co. v. 
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 To solve this property-holding problem, unincorporated associations 
often appoint trustees to hold and convey title on its behalf.115  Churches 
choosing not to appoint trustees end up holding property as members, the 
property divided into equal shares, with all of the attendant risks and 
liabilities.116  If trustees are appointed, power to enter into contracts, sue or 
be sued, and manage the association is often delegated to these trustees as 
well.117  If the church does not appoint trustees, it may not sue in its own 
name, even to protect its assets or enforce a contract.118  Lawsuits brought 
against an unincorporated association are not actually against the 
unincorporated association, but against the members.119  Thus, a member 
cannot sue the church, because in reality he would be suing himself.120 

The theory of [this] general rule is that the members of an 
unincorporated association are engaged in a joint enterprise.  The 
negligence of each member in the prosecution of that enterprise is 
imputable to each and every other member so that the member who 
has suffered damages through the tortious conduct of another member 
of the association may not recover from the association for such 
damage.121 

 

United Packinghouse Workers of Am., 181 F. Supp. 809, 815–16 (N.D. Iowa 1960) 
(noting that members of unincorporated associations can be held personally liable for 
torts of the association). 
 115. BASSETT, supra note 1, § 3:34, at 3-83. 
 116. See id. at 3-84. 
 117. Id. at 3-83 to -84; see also Presbyterian Church of Paralta v. Johnson, 238 
N.W. 456 (Iowa 1931). 
 118. Presbyterian Church of Osceola v. Harken, 158 N.W. 692, 694 (Iowa 
1916); BASSETT, supra note 1, § 3:39, at 3-87. 
 119. Keller & Bennett v. Tracy, 11 Iowa 530, 531 (1861); BASSETT, supra note 
1, § 3:39, at 3-87. 
 120. See, e.g., United Ass’n of Journeymen and Apprentices v. Borden, 328 
S.W.2d 739, 741 (Tex. 1959) (discussing association member’s inability to sue the 
association), overruled in part by Cox v. Thee Evergreen Church, 836 S.W.2d 167, 173 
(Tex. 1992) (allowing suits by and against uniform nonprofit associations and 
specifically allowing members to sue the association); Boehm v. Cody Country 
Chamber of Commerce, 748 P.2d 704, 708 (Wyo. 1987) (“Members of an 
unincorporated association are engaged in a joint enterprise.  Thus, the negligence of 
one member, acting in furtherance of the enterprise, is imputable to all.  Allowing such 
a member to sue the association or another member, as a part of the association, would 
be tantamount to allowing that person to sue himself.”). 
 121. BASSETT, supra note 1, § 3:39, at 3-88 to -89 (quoting Calvary Baptist 
Church v. Joseph, 522 N.E.2d 371, 374–75 (Ind. 1988)).  Some states have modified this 
rule by allowing members to sue the unincorporated church, making the church liable 
to members for any other member’s negligence.  See id. at 3-91 to -92; see also Thee 
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 Therefore, although unincorporated associations are sometimes used 
for religious purposes because of their simplicity, they are still very rare 
and not recommended in jurisdictions that have not adopted the Uniform 
Unincorporated Nonprofit Association Act because of the uncertainty 
surrounding the practical aspects of their management and operation.122  
The risk of liability and the inability to hold property makes them an 
unwise choice for any church.123 

B.  Corporation Sole 

 Though the corporation sole is a simple and efficient way to have 
centralized control and hold property, it is out of line with many churches’ 
ecclesiastical tenets, even those with a hierarchical structure, such as the 
Roman Catholic Church.124  The canon law of the Roman Catholic Church 
specifically does not allow “one-person juridical entities.”125  Rather, the 
corporation sole is a “legal fiction” originally designed for convenience in 
dealing with church property,126 but as has been seen in recent years, it has 
actually been the cause of much dispute and heartache in parishes.127 

 Noted expert on religious organizations, William W. Bassett, states in 
his treatise: 

The corporation sole is foreign to canon law.  A minimum of three 
 

Evergreen Church, 836 S.W.2d at 173 (holding that a member could sue her church). 
 122. Runquist, supra note 53, at 41. 
 123. However, in those states that have adopted the Uniform Unincorporated 
Nonprofit Association Act, these problems are largely solved.  See supra Part IV.C. 
 124. BASSETT, supra note 1, § 1:3, at 1-8. 
 125. Id. 
 126. Id. 
 127. See, e.g., Berthiaume v. McCormack, 891 A.2d 539 (N.H. 2006).  In 
Berthiaume, the New Hampshire Supreme Court dealt with a suit brought by 
parishioners of the St. Francis Xavier Church over the ownership of the church 
property.  Id. at 542.  The church was established in 1885 and organized as a 
corporation sole for the purposes of holding its property.  Id. at 541.  In 2003, Bishop 
McCormack decided, due to a declining number of parishioners in the inner city, to 
consolidate three churches into one.  Id. at 542.  The parishioners of St. Francis Xavier 
wanted to use the church property for other uses, but Bishop McCormack wanted to 
sell it.  Id.  The court held that, because the church was organized as a corporation sole 
and the title of the property was in Bishop McCormack’s name, he had control of the 
property, regardless of the fact that all parties referred to the property as St. Francis 
Xavier property.  Id. at 548–49; see also Parent v. Roman Catholic Bishop of Portland, 
436 A.2d 888 (Me. 1981) (holding that, as a corporation sole, the bishop had power to 
dispose of the property where trustees brought an action against bishop to stop him 
from selling church property). 
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persons is required to constitute a “collegial moral person,” the 
canonical configuration of a diocese, and even though a bishop of a 
diocese has a significant amount of autonomy in canon law, favorable 
action by a board of consultors is still required on major administrative 
decisions.128 

He goes on to say, “[i]n the eyes of the Church the residential bishop 
is the administrator of church property; in the eyes of the state, however, 
the corporation sole gives him the rights and duties of an ‘owner’ of 
property.”129  In addition, the corporation sole creates liability risks for the 
hierarchy because claimants may attempt to climb the ladder in an attempt 
to find deep pockets.130  This is another good example of legislatures 
relying on legal fictions to provide structure for a religious organization 
without considering whether the structure actually fits the needs of the 
church. 

C.  Charitable Trusts 

 Many religious organizations across the country use charitable 
trusts.131  In a trust, the trustee holds legal title to the church’s property, 
while the church, as beneficiary, holds equitable title.132  As a result the 
church has no role in the management of the trust.133  However, as 
beneficiary, the church may sue the trustee to ensure he properly employs 
the assets of the trust.134  This need to sue leads to one of the main 
problems with organizing as a charitable trust.  A lawsuit results in the 
courts getting involved in matters of religious belief, 135 an area that most 
churches believe should be left to internal resolution. 

 Two other problems found when using a charitable trust are that a 
trust leaves control in the hands of a few (which may not match the 
church’s polity) and there is personal liability for the trustees on all trust 

 

 128. BASSETT, supra note 1, § 3:94, at 3-171 (footnote omitted). 
 129. Id. 
 130. Id. § 3:97, at 3-174.4 to -175. See generally Doe v. Harts, 52 F. Supp. 2d 
1027 (N.D. Iowa 1999) (plaintiff sued priest for sexual abuse including as defendants 
the church, diocese, and bishop). 
 131. Fishman, supra note 74, at 619. 
 132. Runquist, supra note 53, at 39. 
 133. Id. 
 134. Id. § 3:43, at 3-103. 
 135. Id. § 1:18, at 1-59.  The court may also become involved if the church fails 
to provide for replacement of the trustee, which must occur periodically.  If there is 
such a failure, the court must determine a replacement trustee.  Id. § 1:18, at 1-59–1-60. 
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obligations, in addition to the imposition of a very high standard of 
fiduciary duty.136  This higher standard of fiduciary duty and exposure to 
personal liability makes a trust more suitable for managing assets but not 
for the governance of a church.137 

D.  Nonprofit Corporations 

 Many would argue that the benefits of incorporating far outweigh the 
disadvantages caused by the formality, filing fees, and reporting 
requirements.138  After all, incorporation provides limited liability and the 
ability to act in the church’s own name.  However, many churches, 
especially those of congregational or presbyterian polity, believe that 
incorporation results in the “delegation of church authority to that of the 
state, [which] may be theologically unacceptable because it puts the church 
into a position of renouncing biblically inspired norms of authority in favor 
of state-imposed decisional processes.”139  For example, churches using a 
congregational polity do not want to relinquish control to a board of 
directors or officers.  Nor do they, because of theological beliefs, want to 
be forced to have officers or boards when they believe, for example, that 
the Bible teaches there should be no organizational structure at all, such as 
with the Plymouth brethren, or, that the Bible teaches that there are only 
two offices in the church, the pastor and the deacons, as Baptists believe.140 

 In addition, many churches fear that incorporation, along with its 
many reporting and filing requirements, causes excessive entanglement 
with the state.141  This fear is also held by the state, which fears accusations 
 

 136. Id. § 1:18, at 1-60, § 3:56, at 3-118; Gerstenblith, supra note 10, at 444. 
 137. BASSETT, supra note 1, § 3:56, at 3-119. 
 138. See, e.g., BASSETT, supra note 1, § 4:1, at 4-2 to -3. 
 139. Id. § 3:10, at 3-47.  The Revised Model Nonprofit Corporation Act 
expands the state’s influence over religious organizations even beyond the common 
law.  Id. 
 140. RYRIE, supra note 21, at 147.  “Most state statutes and the Model Revised 
Nonprofit Corporation Act require nonprofit corporations to have a board of 
directors.”  BASSETT, supra note 1, § 4:19, at 4-44. 
 141. See, e.g., Third Missionary Baptist Church of Davenport v. Garrett, 158 
N.W.2d 771 (Iowa 1968).  This is a legitimate fear as evidenced by the court’s 
involvement in a membership dispute of the Third Missionary Baptist Church of 
Davenport, a corporation without any governing documents.  Id. at 772.  The church 
went through what can be characterized as a church split.  Id. at 773–74.  Some former 
members brought suit claiming they were the true members and thus entitled to the 
church property.  Id. at 773.  Because the suit involved property, the court felt 
authorized to determine whether the membership meetings correctly removed certain 
members.  Id. at 775.  The court gave lip service to the rule that, under the 
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of advancing religion in violation of the Religion Clauses of the First 
Amendment.142 

1. Fit 

 As mentioned above, states, such as Iowa, which have adopted the 
Model Nonprofit Corporation Act or some version of it, have either 
purposefully or inadvertently chosen to clump all religious denominations 
into one category, providing only one nonprofit corporation format.143  This 
blatantly ignores the fact that each religious denomination has unique 
constitutional and polity distinctions.144  Because churches are limited in 
their choices when incorporating, their use of 

 

Constitution, courts have no jurisdiction over ecclesiastical controversies, specifically 
citing membership disputes.  Id. at 776 (quoting Brown v. Mount Olive Baptist Church, 
124 N.W.2d 445, 446 (Iowa 1963)).  However, because courts are seen to have 
jurisdiction over civil, contract, or property rights arising in a church dispute, the court 
in the end did decide the membership dispute.  Id.; see also Providence Baptist Church 
of S.F. v. Super. Ct., 251 P.2d 10, 13 (Cal. 1952) (“As long as civil or property rights are 
involved, the courts will entertain jurisdiction of controversies in religious bodies 
although some ecclesiastical matters are incidentally involved.”); Stony Island Church 
of Christ v. Stephens, 369 N.E.2d 1313, 1317 (Ill. App. Ct. 1977) (ruling on a pastoral 
termination dispute, finding there was no element of religion involved).  Compare 
Hawkins v. Friendship Missionary Baptist Church, 69 S.W.3d 756, 759 (Tex. App. 2002) 
(“Without governing Church documents which could be construed in purely secular 
terms, the power struggle between the Church, Deacons, and Pastor cannot be resolved 
based only on neutral principles of law, but apparently only by delving into religious 
doctrine or polity.”), with Third Missionary Baptist Church of Davenport, 158 N.W.2d 
at 772, 776 (indicating that the court decided the issue even though there were no 
church governing documents).  But see Gillespie v. Elkins S. Baptist Church, 350 S.E.2d 
715, 719 (W. Va. 1986) (holding the court could not hear a pastor’s wrongful discharge 
claim because it would “require the courts to go beyond completely neutral principles 
of law to inquire into church doctrine or to determine if the termination was 
arbitrary”). 
 142. The Supreme Court of Iowa has recently reiterated Iowa’s stance on 
controversies implicating the Establishment Clause, stating that “Iowa, like virtually 
every other jurisdiction, avoids ‘interfering in purely ecclesiastical matters.’”  
Kliebenstein v. Iowa Conference of the United Methodist Church, 663 N.W.2d 404, 406 
(Iowa 2003) (quoting Marks v. Estate of Hartgerink, 528 N.W.2d 539, 544 (Iowa 1995)).  
The court, however, did emphasize that its avoidance of interference only went so far 
as avoiding entertaining cases that involve solely ecclesiastical matters.  Id.  This 
holding illustrates that, though the state may fear excessive entanglement, local 
churches have reason to fear it more. 
 143. 2 MARILYN E. PHELAN, NONPROFIT ENTERPRISES:  CORPORATIONS, 
TRUSTS, & ASSOCIATIONS § 16:13 (2005). 
 144. Id.; see discussion supra Part II. 
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standard “boiler-plate” forms of incorporation simply under the usual 
nonprofit corporation categories has led to some case law in which 
courts have resolved internal church conflicts on entirely civil grounds.  
For example, disputed pastoral appointments in some cases have 
turned upon quorum, notice or procedural requirements for meetings 
of the nonprofit corporation.145 

This is simply the result of nonprofit corporation law not developing 
according to specific needs, but rather being influenced by corporate 
principles and trust law.146  This approach for incorporating and the 
approach taken by courts when dealing with churches and other nonprofits 
“takes into account neither the differences or special needs of nonprofit 
corporations, nor the dissimilarities within the nonprofit sector.”147  The 
unnatural fit that has resulted for nonprofits, and by definition, churches, 
was stated eloquently by Henn and Boyd:  “‘Nonprofit organizations have 
been the neglected stepchildren of modern organization law.  The law 
historically has given nonprofit organizations, like Cinderellas, the hand-
me-downs of their half-siblings, the business organizations.’”148 

2. Requirements and Cost 

 Another issue that both churches and other small nonprofits run into 
is meeting the requirements of the nonprofit corporation statute, such as 
filing annual reports or holding meetings.149  These requirements make it 
necessary for small nonprofits to spend time and money, which they often 
do not have, working with and hiring an attorney, preparing and filing 
reports, and doing other similar administrative tasks.  If they fail to meet 
 

 145. BASSETT, supra note 1, § 3:8, at 3-32 (citing Shearry v. Sanders, 621 So. 2d 
1307 (Ala. 1993)); see also supra note 141 (discussing cases involving internal church 
conflicts). 
 146. Fishman, supra note 74, at 655. 
 147. Id. at 657. 
 148. Id. (quoting Harry Henn & Jeffrey Boyd, Statutory Trends in the Law of 
Nonprofit Organizations:  California, Here We Come!, 66 CORNELL L. REV. 1103, 1104 
(1981)).  Fishman discusses the option of a nonprofit equivalent to the close 
corporation, which will be explored in Part VI.  Id. at 666. 
 149. An incorporated church is required to file an annual report under the 
Model Act and a biennial report under Iowa Code Section 504.1613 in order to keep its 
corporate status.  IOWA CODE § 504.1613 (2005); BASSETT, supra note 1, § 3:74, at 3-
148; see also Lewis, supra note 98, at 302 (“[F]or those groups that are small, whose 
members are unable to file under . . . the Idaho Nonprofit Corporation Act, or who are 
not comfortable with all of the requirements for maintaining the corporate veil, the 
ordinary corporate form does not provide a convenient organizational mold.” 
(footnote omitted)). 
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these requirements, they may be administratively dissolved, or their 
corporate veil may be pierced.150  From a public policy standpoint, this 
problem does not encourage small volunteer organizations to form, but 
rather discourages formation. 

3. Iowa’s Nonprofit Corporation Act 

 Iowa has recently revised its nonprofit corporation act, and though it 
improved upon the prior act, there are still many holes.  The new act 
provides much more flexibility for religious organizations, such as 
churches.  Yet, the Act still retains two characteristics that many churches 
find incompatible with their internal organizations. 

 First, the Act still requires the nonprofit to have a board of 
directors.151  Though a church may choose to strip away almost all of the 
board’s powers, making the board almost nonexistent, a board is still 
required.152   

Second, as with the board, the church is also required to have 
officers.153  Again, because the officers’ duties are to be determined in the 
bylaws,154 a church can strip the officers of most of their duties.  Yet, the 
code still requires the officers to be listed in the biennial report.155  Thus, 
the church must still meet all the corporate formalities, and failure to do so 
can have disastrous consequences such as administrative dissolution, 
leading to the possible loss of property or some other tragedy. 

 Finally, though the revised version of the Act is much more flexible 
than the previous act, it still attempts to force the many different types of 
 

 150. BASSETT, supra note 1, § 3:93 at 3-169.  Under the Revised Model 
Nonprofit Corporation Act, the Attorney General “may bring an action in court to 
dissolve a nonprofit corporation, force meetings and votes, remove directors, bring an 
action challenging the corporation’s legal power to act, and, in general, exercises wide 
supervisory power over the corporation’s pursuit of its stated purposes and internal 
management.”  Id. § 3:74, at 3-149 to -150 (footnotes omitted); see, e.g., IOWA CODE §§ 
504.304, 504.1431.  See generally People ex rel. Deukmejian v. Worldwide Church of 
God Inc., 178 Cal. Rptr. 913 (Ct. App. 1981) (noting that the church’s failure to 
observe its secular corporate bylaws resulted in the appointment of a receiver). 
 151. IOWA CODE § 504.801; see also IOWA SEC’Y OF STATE, IOWA PRINCIPLES 
AND PRACTICES FOR CHARITABLE NONPROFIT EXCELLENCE 9 (2006). 
 152. In addition, if the members assume the responsibilities of the directors, 
they may be held liable as directors.  IOWA CODE § 504.801(3); see also Runquist, supra 
note 53, at 44–45. 
 153. IOWA CODE § 504.841(1). 
 154. Id. § 504.842. 
 155. Id. § 504.1613(1)(d). 
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religious groups into one cookie-cutter shape.  These Cinderella churches 
are left with only one dress to wear; perhaps it fits a little better, but it is 
still not tailored to each church’s specific needs. 

E.  Scarcity of Options and the Free Exercise Clause 

 A question is raised as to why there are many organizational options 
available with regard to for-profit organizations and yet only one truly 
viable option for nonprofits.  If volunteer, religious, and charitable 
organizations are going to be encouraged, other options should be made 
available.  In particular, when concerning churches, the Free Exercise 
Clause requires that government not inhibit religion.156  There is a strong 
argument, beyond the scope of this Note, that by not providing options for 
churches in choice of entity that actually fit their internal structure, the 
state is inhibiting the free exercise of religion.157 

As William Bassett points out:  “Churches and religiously affiliated 
organizations are unique.  They operate in some ways like trusts, 
unincorporated associations, or nonprofit corporations, but in other ways 
they are quite different.  They do not fit exactly the paradigm of the legal 
forms and structures they use.”158  Bassett goes as far as to say that “it does 
violence to the churches to strictly identify and constrain them within 
partially accommodating legal associational structures.  Choices of legal 
structures and transactional instruments, indeed, can sometimes be 
fortuitous . . . ; the conundrum of legal choices made in the past lead[s] to 
unforeseen judicial decisions in the present.”159  These conundrums and 
unforeseen problems can be solved by providing religious organizations, 
and by default, other small nonprofits, with a better option for organization 
that actually fits their internal governance structures. 

VI.  POSSIBLE SOLUTIONS 

A.  Religion Specific Nonprofit Corporation Act 

 A few states, notably New Jersey and New York, have developed 
very specific nonprofit corporation acts.160  These statutes have specific 

 

 156. U.S. CONST. amend. I. 
 157. Gerstenblith, supra note 10, at 465. 
 158. BASSETT, supra note 1, § 1:1, at 1-2. 
 159. Id. § 1:2, at 1-6. 
 160. N.J. STAT. ANN. §§ 16:1-1 to 16:19-9 (West 1984 & Supp. 2006); N.Y. 
RELIG. CORP. LAW §§ 1–455 (McKinney 1990 & Supp. 2007). 
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sections for each different religion.161  A church that incorporates in a state 
such as New Jersey or New York has the option to incorporate under a 
general religious organization section or to incorporate under the specific 
provisions relating to its denomination.162  Some of the provisions require 
that the church incorporate under them in order to comply with specific 
requirements set for its particular denomination.163 

There are two problems with this approach:  first, the impossibility of 
discovering every possible religion and its special organizational needs and, 
second, the amount of time and effort needed to draft such a statute and its 
resulting relative inflexibility.  These two problems make this option an 
inadequate solution for Iowa and not worthy of serious consideration. 

B.  Limited Partnership 

 In most states, including Iowa, a church or nonprofit, in theory, could 
organize as a limited partnership due to the phrasing of the statute, which 
only requires the organization to have “any lawful purpose.”164  However, 
the partnership form has never been used by churches, most likely because 
it is the most contrary to any form of internal church governance.  The 
structure of a limited partnership, using a general partner and limited 
partners, bears no relation to any of the three main forms of church polity, 
as discussed in Part II.  It is therefore so inadequate a solution that it too 
deserves little consideration. 

C.  Close Corporation 

 James J. Fishman of Pace University School of Law, in addressing the 
lack of options for religious and other nonprofit organizations, concludes 
that a possible solution would be a close nonprofit corporation.165  Fishman 
points out that “[m]any nonprofit corporations, particularly smaller 
organizations, ignore directors’ statutory responsibilities and corporate 
formalities.”166  He then poses the logical question:  “Does it make sense to 
have the same corporate requirements for all sizes of nonprofit 
corporations?  Should differing corporations, united only by the 
proscription against private inurement and their desire to obtain an 

 

 161. N.J. STAT. ANN. §§ 16:2-1 to 16:19-9; N.Y. RELIG. CORP. LAW §§ 40–455. 
 162. PHELAN, supra note 143, § 16:20. 
 163. Id. 
 164. IOWA CODE § 488.104(2) (2005). 
 165. Fishman, supra note 74, at 665–66. 
 166. Id. 
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exemption from income tax, be treated by state corporation statutes in the 
same way?”167 

 The solution Fishman proposes, of having a close nonprofit 
corporation as is available for smaller for-profit corporations, could be a 
viable solution for many small nonprofits in Iowa.  However, it is not a 
good option for churches. 

As Fishman points out, many small nonprofits incorporate only to 
gain tax exempt status—though incorporation is not actually required to be 
tax exempt168—and for revenue purposes.169  These organizations are made 
up of a few participants whose goal and focus is their nonprofit work, not 
following corporate formalities.  Their relationship to each other is more 
like that of partners than anything else.170  Thus, creating a nonprofit close 
corporation “would reflect the realities of much of the charitable sector.”171 

As with a for-profit close corporation, a nonprofit close corporation 
would be defined as having “an integration of directors and employees and 
an upper level of permitted assets.”172  As a nonprofit, it would still be 
restricted in certain ways, such as having a prohibition against private 
inurement and a designation for distribution of assets upon dissolution.173 

Fishman argues that using a close nonprofit corporation would 
alleviate the stress placed on the attorney general by thousands of small 
nonprofits that are really “too insignificant to monitor, given [their] scarce 
resources.”174  It recognizes the fact that many small nonprofits do not 
need, nor use, the corporate formalities and restrictions that large 

 

 167. Id. at 666. 
 168. I.R.C. § 501(c)(3) (2000) (requiring for tax-exempt status only that an 
organization be organized and operated exclusively for one or more of the purposes set 
forth in the code, including religious purposes, and that no earnings may go to any 
shareholder or individual); see also Callahan, supra note 107, at 7–9 (recognizing that 
additional forms of organization not specifically listed have been found acceptable to 
the Service, but noting that an organization must be clearly organized, as the Internal 
Revenue Manual does not give tax-exemption to “formless aggregation[s] of 
individuals”). 
 169. Fishman, supra note 74, at 667. 
 170. Id. at 666–67 (noting that such organizations “have only the statutory 
minimum number of directors, all of whom are employees with a strong desire for 
employee-director control”). 
 171. Id. at 667. 
 172. Id. 
 173. Id. 
 174. Id. at 668. 
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nonprofits require.175  Finally, “[t]he close nonprofit corporation [form] 
would [better] reflect the informality” in the small nonprofit corporation.176 

Though this organizational option may be a good possibility for many 
small nonprofits, its similarity to a partnership makes it unsuitable for a 
church.  In addition, as in for-profit close corporations, the increased 
fiduciary duties of the shareholders and directors increases the risk of 
liability to those involved in the management of the organization, making 
this an unsatisfying choice for any church. 

D.  Change in Wording of the Iowa Limited Liability Company Act 

 The Iowa Bar recommended changing the wording of the Iowa 
Limited Liability Company Act (LLC Act) to state under the purpose 
section that an LLC may be formed for “any lawful purpose” rather than 
for “any lawful business.”177  This recommendation was considered by the 
Iowa legislature, which amended the Act to state for “any lawful activity” 
in 2006.178  While this is a step in the right direction, it is not sufficient. 

 Under the former Iowa LLC Act, many businesses find the ideal 
solution to their organizational needs.  An LLC is primarily based upon 
contract principles, allowing an organization to formulate an LLC to fit its 
particular needs.179  An LLC may be member-managed or manager-
managed,180 may have any person or entity as a member, may have an 
unlimited number of members, and most importantly, it provides limited 
liability to its members.181 

 However, under the prior form of the Act, an LLC had to be 
organized to engage in any lawful “business” purpose,182 arguably limiting 

 

 175. Id. 
 176. Id.  Under the close nonprofit corporation form, as with a for-profit close 
corporation, liability shifts to the individuals in the organization and away from the 
board of directors.  Id.  This liability shift, and also its similarity in structure to a 
partnership, make the close corporation option unsuitable for most churches. 
 177. Interview with Willard L. Boyd, III, Partner, Nyemaster, Goode, West, 
Hansell, and O’Brien, P.C., Chair, Business Law Section Council, Iowa State Bar 
Association, in Des Moines, Iowa (Mar. 16, 2007). 
 178. S.F. 2374, 81st Gen. Assem., 2d Reg. Sess. (Iowa 2006). 
 179. 1 LARRY E. RIBSTEIN & ROBERT R. KEATINGE, RIBSTEIN & KEATINGE 
ON LIMITED LIABILITY COMPANIES § 1:3 (2d ed. 2004). 
 180. J. Marc Ward, A Guide to the Iowa Limited Liability Company Act, 42 
DRAKE L. REV. 385, 393 (1993). 
 181. Id. at 387–89. 
 182. Id. at 393. 
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the use of an LLC to for-profit organizations, even though under the 
federal tax classification regime, an LLC may be treated as a tax-exempt 
entity.183 

 The mere change of the wording of the Act is an inadequate solution.  
Though stating that an LLC may be formed for any lawful “activity” would 
seem to permit a nonprofit LLC, it may be interpreted differently.  As 
Larry Ribstein and Robert Keatinge state in their comprehensive treatise 
on limited liability companies: 

The fact that the state provides special provisions for nonprofit 
corporations, as well as the need for such special provisions to protect 
the public, suggest that the “purpose” language does not in itself 
authorize nonprofit LLCs.  Even a non-“business” entity is carried on 
for its owners or participants rather than for the public at large.184 

 Assuming that this change in wording will allow a nonprofit to form 
under the Act, there are still many concerns that make the mere change in 
wording insufficient.  Without a specific nonprofit LLC act, many of the 
protections provided in the Nonprofit Corporation Act will be lacking.  
Because the law regarding LLCs is still developing, there is a question 
regarding the liability of nonprofit members involved in management.  For 
example, it is unclear if the “‘good Samaritan’” protections, which limit the 
liability of unpaid officers and directors in nonprofit corporations, would 
apply to members or managers of nonprofit LLCs.185  In addition, a specific 
nonprofit LLC statute would, like the nonprofit corporation statute, 
provide default provisions to help the LLC keep its tax-exempt status; this 
is necessary as the current LLC statute contemplates distributions to 
members.  Without these default provisions, many unsophisticated 
organizations may inadvertently lose tax-exempt status due to drafting 
 

 183. RIBSTEIN & KEATINGE, supra note 179, § 1:3. But see Articles of 
Organization of Church Alive, L.L.C., Filed with the Iowa Secretary of State Jan. 21, 
2004, 10:25 CST, available at www.sos.state.ia.us/Search/corp/corp_search.asp (search 
“Corporation” for “Church Alive”; then follow “Corp. No.” hyperlink; then follow 
“filings” hyperlink; select “Articles of Organization” hyperlink) (a church organized as 
an LLC for the purpose of owning and operating the church facilities). 
 184. Id. § 4:10 (footnote omitted).  Ribstein and Keatinge point out some 
problem cases that have resulted from applying LLC statutes to nonprofits, such as In 
re Albright, 291 B.R. 538, 539 & n.3 (Bankr. D. Colo. 2003), which held that a “debtor’s 
interest in [an] LLC whose operating agreement provided that it was non-profit 
nevertheless had value to creditor because members’ distribution rights are not limited 
to profits.”  Id. § 4:10, at n.8. 
 185. Robert R. Keatinge & Arthur A. Hundhausen, Colorado LLCs as 
Nonprofit Organizations, COLO. LAW., Aug. 1998, at 57, 60. 
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problems. 

E.  New Nonprofit LLC Act 

 A new nonprofit LLC statute would provide default protections such 
as those found in the nonprofit corporation statute.  A nonprofit 
corporation incorporated under the Revised Iowa Nonprofit Corporation 
Act receives the benefit of that statute in establishing and retaining its tax-
exempt status.186  For example, the statute provides that if the corporation 
has not made a provision in its articles of incorporation to have its assets go 
to a similar nonprofit upon dissolution the statute fills the gap, enabling the 
corporation to keep its tax-exempt status.187  This provision, along with 
others like it, protects unsophisticated nonprofit organizations, such as 
churches, by implying certain things if the organization’s own articles or 
bylaws inadvertently leave something out. 

 By merely changing the wording of the former LLC act, these 
protections are not available for churches.  Thus, a completely new statute 
would be necessary to provide churches with a viable option for 
organization to better fit their needs. 

 Allowing a church to organize as an LLC would give it greater 
flexibility in comparison to the rigidity of the corporate form.188  The 
chameleon characteristics of an LLC allow it to be suitable for almost any 
type of church polity.  Depending on the church’s internal structure, it may 
choose to “(i) retain direct management of the LLC by creating a member-
managed LLC; (ii) give up most direct control over the LLC by vesting 
management in a board of governors; or (iii) select those aspects from 
either management form that best suits its needs.”189  Thus, a 
congregational polity church may organize as a member-managed LLC, 
enabling it to stay true to its belief that the members of the church are to 
make the decisions.190  Or, a federalist church could organize as a manager-

 

 186. IOWA CODE § 504.1405(f) (2005); see also Runquist, supra note 53, at 42–
43 (instructing on how a religious organization would need to explicitly protect its 
status absent such a statute). 
 187. IOWA CODE § 504.1405(f). 
 188. See James M. McCarten & Kevin N. Perkey, Tennessee Nonprofit LLCs—
A New Option for Tax-Exempt Organizations, TRANSACTIONS, Fall 2001, at 16. 
 189. Id. at 17 (discussing Tennessee’s nonprofit LLC statute which allows a 
nonprofit organization to form a subsidiary LLC).  Though McCarten and Perkey are 
discussing LLCs as a subsidiary, this observation is applicable to direct use of an LLC 
form by a church. 
 190. See supra Part II discussing church polity. 
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managed LLC, giving its board of elders management control.191 

 By adopting a new Iowa nonprofit LLC act, Iowa could provide 
churches with a more viable option, while also ensuring protection by 
providing default provisions for the many unsophisticated churches that 
would opt to use the new statute.  In addition, an LLC choice would 
alleviate the concern of excessive entanglement with the state.192  Because 
LLCs are based on contract principles and a contract is recognized by law, 
it is less likely the state would become involved in internal governance 
issues. 

 Some may argue that allowing nonprofits to organize as LLCs will 
increase the problems of regulating them and protecting the public.  This 
argument may have some sway with regard to small nonprofits but is easily 
refuted with regard to churches.  Religious organizations are already 
substantially less regulated than other nonprofit organizations.193  This 
practice mitigates the risk of First Amendment entanglement and reflects 
the “unique functions and moral posture” of religious corporations which 
make self-regulation more suitable.194  Thus, allowing churches to organize 
as LLCs would, in reality, cause no significant reduction in regulation.  As 
an LLC, a church would still be subject to certain minimal requirements in 
organizing under the state’s authority.195 

 Allowing churches to organize under a new nonprofit LLC act is a 
very viable option for Iowa in seeking to better accommodate churches in 
their organizational needs.  This option would answer many of the needs 
already discussed in detail in this Note.  It provides flexibility and statutory 
protections, and in addition, there is an increasing amount of case law 
concerning LLCs in Iowa and other jurisdictions that can be applied to 
nonprofit LLCs.  However, this last benefit is the only one in this list that 
weighs in favor of a nonprofit LLC act over the next option discussed, the 
Uniform Unincorporated Nonprofit Association Act. 

 

 191. See supra Part II discussing church polity. 
 192. See supra Part V.D. 
 193. Fishman, supra note 74, at 664; see also Knight, supra note 4, at 729–30 
(discussing the Revised Model Nonprofit Corporation Act and its more lenient 
treatment of religious corporations, subjecting them to minimal attorney general 
supervision). 
 194. Fishman, supra note 74, at 664. 
 195. See, e.g., IOWA CODE §§ 490A.131, 490A.301 (2005) (mandating that 
articles of organization and biennial reports both be filed with the secretary of state). 
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F.  Uniform Unincorporated Nonprofit Association Act 

 As discussed in Part IV.C, eleven jurisdictions have adopted the 
Uniform Unincorporated Nonprofit Association Act.196  The Act was 
drafted and recommended for adoption by the states in an effort to codify 
and modify existing common law regarding unincorporated nonprofit 
associations (UNAs).197  A UNA is, in all practical ways, the equivalent of a 
nonprofit LLC.198  The Act provides for limited liability of the association’s 
members, gives the association status as an entity—allowing it to hold 
property, sue, and be sued—and provides for the distribution of property 
to a similar nonprofit upon dissolution of the association.199  Though the 
Act does not define the term “nonprofit purpose,” whether an organization 
is considered nonprofit for tax purposes is resolved under the Internal 
Revenue Code and is not dependent upon how the entity is organized.200 

 The Act was drafted in recognition of the need to provide a better 
option for small nonprofit organizations.  The prefatory note specifically 
states that it “was drafted with the small informal nonprofit associations in 
mind, [as these] organizations are likely to have no legal advice and so fail 
to consider legal and organization questions, including whether to 
incorporate.”201  This is a direct answer to the problem recognized and 
discussed in Part V.D.2.  Not only does it provide a solution for nonprofits 
 

 196. See supra Part IV.C and note 93; see also UNIF. UNINCORPORATED 
NONPROFIT ASS’N ACT, Table of Jurisdictions, 6A U.L.A. 651 (1996). 
 197. Prefatory Note to UNIF. UNINCORPORATED NONPROFIT ASS’N ACT; 
KARAMBELAS, supra note 52, § 12.2. 
 198. Id. 
 199. Prefatory Note to UNIF. UNINCORPORATED NONPROFIT ASS’N ACT.  For 
further discussion on the benefits of the UNA, see supra Part IV.C. 
 200. KARAMBELAS, supra note 52, § 12.2.  The comments to the UNA 
specifically state that the drafters chose not to define “nonprofit.”  UNIF. 
UNINCORPORATED NONPROFIT ASS’N ACT § 1 cmt. 9.  As justification for this decision, 
the drafters stated that the common definition does not work for all nonprofits and 
cited the ABA Model Nonprofit Corporation Act, which also does not contain a 
definition of “nonprofit.”  Id.  Alabama has dealt with any potential problem in this 
lack of definition by stating that “a UNA can be formed for any purpose for which a 
nonprofit corporation can be formed under Alabama law.”  KARAMBELAS, supra note 
52, § 12.2 (citing ALA. CODE § 10-3B-1 (1999 & Supp. 2006)).  Colorado has also dealt 
with this problem by adding a definition of charitable purposes which reads:  “As used 
in this section, ‘charitable purposes’ means one or more charitable purposes 
enumerated in section 501(c)(3) of the federal ‘Internal Revenue Code of 1986’, as 
amended.”  COLO. REV. STAT. § 7-30-101.2(1) (2005); see also supra note 104. 
 201. Prefatory Note to UNIF. UNINCORPORATED NONPROFIT ASS’N ACT.  The 
UNA specifically uses the term “nonprofit association” in order to prevent the Act 
from being applied to for-profit associations.  Id. § 1 cmts. 5 & 6. 
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that do not have access to an attorney, but it also provides a viable option 
for attorneys to recommend to their small nonprofit clients, particularly 
churches.  The ease and flexibility of a UNA makes it a desirable 
organizational form for a church that does not have the funds to employ an 
attorney extensively.  At the same time, it provides the necessary 
protections and abilities to allow the church to function adequately and 
efficiently.  Thus, the Act allows organizations to form purposefully under 
it and take advantage of its protections, while still providing those same 
protections to organizations that fall under it by default.202 

As with a nonprofit LLC act, the adoption of the Uniform 
Unincorporated Nonprofit Association Act may raise concerns about 
losing the protection that incorporation provides to the public.  The 
drafters of the Act addressed this concern in the prefatory note when they 
stated: 

Most jurisdictions regulate solicitation by charitable organizations.  
Many of these are comprehensive. . . .  These statutes frequently 
require, among other things, filing of a comprehensive statement with 
the attorney general before soliciting funds . . . .  These statutes apply 
to all persons soliciting for charitable purposes, incorporated or not.  
In short, this Act’s nonprofit associations are covered.203 

The Iowa Code provides such protection to the public by requiring a 
registration permit to solicit funds.204 

 Another concern or objection that may be raised is the lack of case 
law dealing with and interpreting the Act.  Currently there is only one case, 
decided in Colorado, interpreting the Uniform Unincorporated Nonprofit 
Association Act.  In Mohr v. Kelley, the plaintiffs brought suit for unpaid 
wages against the members of a campaign committee—a nonprofit 
unincorporated association.205  The court noted that prior to the Act’s 
adoption, the plaintiffs could have brought suit against the members of the 
association and held them individually liable, as with a partnership.206  But 

 

 202. If the association is organized for nonprofit purposes, it is covered by the 
Act.  If it is not organized for nonprofit purposes, it may be determined by default to 
be a partnership, defined as “‘an association of two . . . or more persons to carry on, as 
co-owners, a business.’”  Lewis, supra note 98, at 306 (quoting IDAHO CODE ANN. § 53-
306 (1994)). 
 203. Prefatory Note to UNIF. UNINCORPORATED NONPROFIT ASS’N ACT. 
 204 . IOWA CODE § 13C.2 (2005). 
 205. Mohr v. Kelley, 8 P.3d 543, 544 (Colo. Ct. App. 2000). 
 206. Id. at 545. 
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the court went on to hold that the Act effectively made the association a 
legal entity separate from its members; thus, its members were no longer 
co-principals and were no longer vicariously liable for the legal obligations 
of the association.207  The court’s holding in this case demonstrates that the 
Act has been well-drafted and effective in at least one of its purposes. 

In addition, refusing to adopt a new statute merely because it is new 
or revolutionary ignores the history of this country and state practice.  The 
Nonprofit Corporation Act and Limited Liability Company Act were once 
new and untested as well.  Yet states adopted them and put them to use, 
discovering their benefits and weaknesses by trial and error.  Any state that 
wishes to continue to advance and provide opportunities for economic 
growth cannot let fear of the unknown stifle innovation. 

As Representative David Cullen of Wisconsin effectively argued in 
favor of Wisconsin adopting the Act: 

The Act does five things for these associations and their members: 

 1) provides them with the legal capacity to receive, hold and transfer 
personal and real property; 

2) limits the liability of association members and functionaries for tort 
and contract; 

3) provides them standing to sue and be sued as associations; 

4) provides a procedure for disposing of an inactive association’s 
property; and 

5) permits designation of an agent for service of process. 

It does all of these things without requiring any association to conform 
to a registration statute, to pay fees to the state to qualify for the benefits 
of UUNAA or to submit to any mandated form of organization and 
method of governance.208 

 Because of the flexibility with UNAs, churches with different beliefs 
and polity can successfully organize under the Act by drafting their articles 

 

 207. Id. at 545–46. 
 208. Cullen, supra note 99, at 45 (emphasis added).  Wisconsin adopted the 
Act in 1997, effective May 5, 1998.  Thomas L. Frenn, 1997 Wisconsin Act 140 Defines 
Unincorporated Nonprofit Associations, Limits Liability, WIS. LAW., July 1998, at 9, 9. 
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of association and other organizational documents to fit their particular 
needs.209  This flexibility, in addition to the limited involvement of 
government and the elimination of the traditional legal problems found 
with unincorporated associations, makes the adoption of the Uniform 
Unincorporated Nonprofit Association Act the best and most efficient 
solution for Iowa. 

VII.  Conclusion 

The two most viable options available to Iowa non-profits are 
adopting the Uniform Unincorporated Nonprofit Associations Act or 
drafting a Nonprofit LLC Act. Adoption of the Uniform Unincorporated 
Nonprofit Associations Act is clearly the more efficient and simpler option.  
Both these options provide the flexibility required to meet the many 
diverse organizational needs of the different types of churches existing in 
Iowa.  In addition, these options would provide limited liability to 
members, as well as default provisions to help a church keep its tax-exempt 
status. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 209. The drafters of the Act failed to include default internal rules of 
governance, as they realized the difficulty of developing default rules that would 
sufficiently fit the variety of nonprofit associations in existence.  UNIF. 
UNINCORPORATED NONPROFIT ASS’N ACT § 2 cmt. 3, 6A U.L.A. 651 (1996).  The 
result is one of the unique benefits of the Act:  it allows an association to be as detailed 
as it wishes in developing its own internal rules of governance. 
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Nonprofit organizations, and particularly churches, are an important 
part of our society and economy.  As mentioned earlier, in Iowa alone, 
there are over 5,000 churches and 27,000 nonprofit organizations.210  Yet, 
despite this prevalence and importance, nonprofit entities have been left to 
make due with the scraps from the legislature’s table while their more 
fortunate for-profit siblings enjoy the sumptuous feast of organizational 
options the legislature has laid out for them.  Iowa must no longer treat 
churches and other small nonprofits as unwanted stepchildren; it must look 
to provide choice-of-entity options that satisfy their unique needs.  Iowa 
should adopt the Uniform Unincorporated Nonprofit Association Act and 
join the league of states that have chosen to properly care for their 
nonprofit Cinderellas. 

Sarah J. Hastings* 

 

 

 

 

 210. Nat’l Ctr. for Charitable Statistics, supra note 7. 
 * B.S., Iowa State University, 2003; J.D. Candidate, Drake University Law 
School, 2007.  I would like to give special thanks to my father, Craig R. Hastings, for 
suggesting this topic and for being a sounding board on which to test my conclusions. 
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Appendix 1 

Uniform Unincorporated Nonprofit Association Act 

 

SECTION 1. DEFINITIONS 
In this [Act]: 

(1) “Member” means a person who, under the rules or practices of a 
nonprofit association, may participate in the selection of persons 
authorized to manage the affairs of the nonprofit association or in the 
development of policy of the nonprofit association. 

(2) “Nonprofit association” means an unincorporated organization, 
consisting of [two] or more members joined by mutual consent for a 
common, nonprofit purpose.  However, joint tenancy, tenancy in common, 
or tenancy by the entirety does not by itself establish a nonprofit 
association, even if the co-owners share use of the property for a nonprofit 
purpose. 

(3) “Person” means an individual, corporation, business trust, estate, trust, 
partnership, association, joint venture, government, governmental 
subdivision, agency, or instrumentality, or any other legal or commercial 
entity. 

(4) “State” means a state of the United States, the District of Columbia, 
the commonwealth of Puerto Rico, or any territory or insular possession 
subject to the jurisdiction of the United States.  

 
SECTION 2. SUPPLEMENTARY GENERAL PRINCIPLES OF LAW 
AND EQUITY. 

Principles of law and equity supplement this [Act] unless displaced by a 
particular provision of it. 

 
SECTION 3. TERRITORIAL APPLICATION. 

Real and personal property in this State may be acquired, held, 
encumbered, and transferred by a nonprofit association, whether or not the 
nonprofit association or a member has any other relationship to this State. 

 
SECTION 4. REAL AND PERSONAL PROPERTY; NONPROFIT 
ASSOCIATION AS LEGATEE, DEVISEE, OR BENEFICIARY. 
(a) A nonprofit association in its name may acquire, hold, encumber, or 
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transfer an estate or interest in real or personal property. 

(b) A nonprofit association may be a legatee, devisee, or beneficiary of a 
trust or contract. 

 
SECTION 5. STATEMENT OF AUTHORITY AS TO REAL 
PROPERTY. 
(a) A nonprofit association may execute and [file; record] a statement of 
authority to transfer an estate or interest in real property in the name of 
the nonprofit association. 
(b) An estate or interest in real property in the name of a nonprofit 
association may be transferred by a person so authorized in a statement of 
authority [filed; recorded] in the office in the [county] in which a transfer of 
the property would be [filed; recorded]. 
(c) A statement of authority must set forth: 

(1) the name of the nonprofit association; 

(2) the address in this State, including the street address, if any, of the 
nonprofit association, or, if the nonprofit association does not have 
an address in this State, its address out of State; 

(3) the name or title of a person authorized to transfer an estate or 
interest in real property held in the name of the nonprofit association; 

(4) the action, procedure, or vote of the nonprofit association which 
authorizes the person to transfer the real property of the nonprofit 
association and which authorizes the person to execute the statement 
of authority. 

(d) A statement of authority must be executed in the same manner as a 
deed by a person who is not the person authorized to transfer the estate or 
interest. 
(e) A filing officer may collect a fee for [filing; recording] a statement of 
authority in the amount authorized for [filing; recording] a transfer of real 
property. 
(f) An amendment, including a cancellation, of a statement of authority 
must meet the requirements for execution and [filing; recording] of an 
original statement. Unless canceled earlier, a [filed; recorded] statement of 
authority or its most recent amendment is canceled by operation of law five 
years after the date of the most recent [filing; recording]. 
(g) If the record title to real property is in the name of a nonprofit 
association and the statement of authority is [filed; recorded] in the office 
of the [county] in which a transfer of real property would be [filed; 
recorded], the authority of the person named in a statement of authority is 
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conclusive in favor of a person who gives value without notice that the 
person lacks authority. 

 
SECTION 6. LIABILITY IN TORT AND CONTRACT. 
(a) A nonprofit association is a legal entity separate from its members for 
the purposes of determining and enforcing rights, duties, and liabilities in 
contract and tort. 
(b) A person is not liable for a breach of a nonprofit association’s contract 
merely because the person is a member, is authorized to participate in the 
management of the affairs of the nonprofit association, or is a person 
considered to be a member by the nonprofit association. 
(c) A person is not liable for a tortious act or omission for which a 
nonprofit association is liable merely because the person is a member, is 
authorized to participate in the management of the affairs of the nonprofit 
association, or is a person considered as a member by the nonprofit 
association. 
(d) A tortious act or omission of a member or other person for which a 
nonprofit association is liable is not imputed to a person merely because 
the person is a member of the nonprofit association, is authorized to 
participate in the management of the affairs of the nonprofit association, or 
is a person considered as a member by the nonprofit association. 
(e) A member of, or a person considered to be a member by, a nonprofit 
association may assert a claim against the nonprofit association.  A 
nonprofit association may assert a claim against a member or a person 
considered to be a member by the nonprofit association. 

 
SECTION 7. CAPACITY TO ASSERT AND DEFEND; STANDING. 
(a) A nonprofit association, in its name, may institute, defend, intervene, or 
participate in a judicial, administrative, or other governmental proceeding 
or in an arbitration, mediation, or any other form of alternative dispute 
resolution. 
(b) A nonprofit association may assert a claim in its name on behalf of its 
members if one or more members of the nonprofit association have 
standing to assert a claim in their own right, the interests the nonprofit 
association seeks to protect are germane to its purposes, and neither the 
claim asserted nor the relief requested requires the participation of a 
member. 

 

SECTION 8. EFFECT OF JUDGMENT OR ORDER. 
A judgment or order against a nonprofit association is not by itself a 
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judgment or order against a member. 

 

SECTION 9. DISPOSITION OF PERSONAL PROPERTY OF 
INACTIVE NONPROFIT ASSOCIATION. 
If a nonprofit association has been inactive for [three] years or longer, a 
person in possession or control of personal property of the nonprofit 
association may transfer the property: 

(1) if a document of a nonprofit association specifies a person to 
whom transfer is to be made under these circumstances, to that 
person; or 

(2) if no person is so specified, to a nonprofit association or nonprofit 
corporation pursuing broadly similar purposes, or to a government or 
governmental subdivision, agency, or instrumentality. 

 
SECTION 10. APPOINTMENT OF AGENT TO RECEIVE SERVICE 
OF PROCESS. 
(a) A nonprofit association may file in the office of the [Secretary of State] 
a statement appointing an agent authorized to receive service of process. 
(b) A statement appointing an agent must set forth: 

(1) the name of the nonprofit association; 

(2) the address in this State, including the street address, if any, of the 
nonprofit association, or, if the nonprofit association does not have 
an address in this State, its address out of State; and 

(3) the name of the person in this State authorized to receive service 
of process and the person’s address, including the street address, in 
this State. 

(c) A statement appointing an agent must be signed and acknowledged by 
a person authorized to manage the affairs of the nonprofit association.  The 
statement must also be signed and acknowledged by the person appointed 
agent, who thereby accepts the appointment.  The appointed agent may 
resign by filing a resignation in the office of the [Secretary of State] and 
giving notice to the nonprofit association. 
(d) A filing officer may collect a fee for filing a statement appointing an 
agent to receive service of process, an amendment, or a resignation in the 
amount charged for filing similar documents. 
(e) An amendment to a statement appointing an agent to receive service of 
process must meet the requirements for execution of an original statement. 
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SECTION 11. CLAIM NOT ABATED BY CHANGES OF MEMBERS 
OR OFFICERS. 
A [claim for relief] against a nonprofit association does not abate merely 
because of a change in its members or persons authorized to manage the 
affairs of the nonprofit association. 

 
[SECTION 12. VENUE. 
For purposes of venue, a nonprofit association is a resident of a [city or] 
county in which it has an office.] 

 

[SECTION 13. SUMMONS AND COMPLAINT; SERVICE ON 
WHOM. 
In an action or proceeding against a nonprofit association a summons and 
complaint must be served on an agent authorized by appointment to 
receive service of process, an officer, managing or general agent, or a 
person authorized to participate in the management of its affairs.  If none 
of them can be served, service may be made on a member.] 

 

SECTION 14. UNIFORMITY OF APPLICATION AND 
CONSTRUCTION. 
This [Act] shall be applied and construed to effectuate its general purpose 
to make uniform the law with respect to the subject of this [Act] among 
states enacting it. 

 
SECTION 15. SHORT TITLE. 
This [Act] may be cited as the Uniform Unincorporated Nonprofit 
Association Act (1992). 

 
SECTION 16. SEVERABILITY CLAUSE. 
If any provision of this [Act] or its application to any person or 
circumstance is held invalid, the invalidity does not affect any other 
provisions or applications of this [Act] which can be given effect without 
the invalid provision or application, and to this end the provisions of this 
[Act] are severable. 

 
SECTION 17. EFFECTIVE DATE. 
This [Act] takes effect . . . .  
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SECTION 18. REPEALS. 
(a) The following acts and parts of acts are repealed: 

 (1) 

 (2) 

(b) The following acts and parts of acts are not repealed: 

(1) 

(2) 
(c) This [Act] replaces existing law with respect to matters covered by this 
[Act] but does not affect other law respecting nonprofit associations. 

 
SECTION 19. TRANSITION CONCERNING REAL AND PERSONAL 
PROPERTY. 
(a) If, before the effective date of this [Act], an estate or interest in real or 
personal property was purportedly transferred to a nonprofit association, 
on the effective date of this [Act] the estate or interest vests in the 
nonprofit association unless the parties have treated the transfer as 
ineffective. 
(b) If, before the effective date of this [Act], the transfer vested the estate 
or interest in another person to hold the estate or interest as a fiduciary for 
the benefit of the nonprofit association, its members, or both, on or after 
the effective date of this [Act] the fiduciary may transfer the estate or 
interest to the nonprofit association in its name, or the nonprofit 
association, by appropriate proceedings, may require that the estate or 
interest be transferred to it in its name. 

 
SECTION 20. SAVINGS CLAUSE. 
This [Act] does not affect an action or proceeding commenced or right 
accrued before this [Act] takes effect. 
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