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I.  INTRODUCTION 

 This symposium issue of the Drake Law Review has been put 
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together by its editors with the help of the American Judicature Society, an 
organization concerned with the judicial system since the early days of the 
twentieth century.  This joint project, their fourth collaboration, is but one 
illustration of the benefits that both the Drake University Law School and 
the American Judicature Society derive from their collaboration. 

These articles center on Republican Party of Minnesota v. White, in 
which the Supreme Court ruled that, under the First Amendment, judges 
or judicial candidates cannot be prohibited from “announcing” their 
positions on political issues.1  White has attracted considerable attention 
from judges and lawyers and has led to significant changes in the Model 
Code of Judicial Conduct.  The articles collected here touch on several 
aspects of the case and the dilemma faced when attempting to reconcile the 
rights of free speech with the ideals of an impartial judiciary.2 

 Often, when we think about the subject of judicial free speech, our 
initial analysis will be influenced by our own political philosophy.  I am a 
case in point.  In the late 1970s, I represented several Florida judges who 
had spoken out publicly against the death penalty, conceding that, so long 
as it was the law of Florida, they had a duty to administer capital 
punishment without bias against the State.  One of these cases, a case 
involving Judge William Gridley, went before the Florida Supreme Court, 
which held that Judge Gridley was free to speak on issues of public policy.3  
At the time, and still today, I regard Judge Gridley and the other judges 
who spoke out as important figures in the effort to bring about a rational 
policy on capital punishment. 

If we move away from Judge Gridley and I am asked how I feel about 
judges who campaign on the theme of “getting tough on crime” or who 
pander to the cheap seats by condemning “judicial activism,” you will find 
that I am more ambivalent, but I still adhere to the idea that judges must be 
allowed to speak out.4 
 

 1. Republican Party of Minn. v. White, 536 U.S. 736 (2002). 
 2. There are many practical and philosophical arguments against an elected 
judiciary but, strong as these are, it is unlikely that state judicial elections will be soon 
displaced so the attention given to assuring the fairness of the elections and the 
insulation of judicial candidates from partisan forces is merited. 
 3. In re Gridley, 417 So. 2d 950 (Fla. 1982). 
 4. Judge Kevin Burke’s article makes the same point:  “People believe in 
free speech for themselves, for those with whom they agree and maybe even for those 
with whom they slightly disagree.  Naturally, most people are far less committed to 
defending the rights of those whose views provoke anger or irritation.  That is precisely 
why freedom of speech is a fragile right.”  Kevin J. Burke, An Opportunity for 
Leadership is Lost, 55 DRAKE L. REV.  611 (2007). 
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 Indeed, many of my thoughts on this subject parallel those of James 
Bopp, the lawyer for the Minnesota Republican Party in White, who, in his 
article with Anita Woudenberg, argues that allowing judges to speak freely 
on public issues actually serves a role in preserving judicial open-
mindedness and provides a truer picture of individual judges’ attitudes, 
which, if hidden, can prejudice the cause of litigants.5 

 It is a pleasure to introduce these articles and to add my own thoughts 
to this issue of societal debate.  For convenience, I have organized my 
introductory commentary into categories: articles analyzing the White 
decision; reports from state judicial elections in the wake of White; and 
articles on the wisdom and constitutionality of applying a recusal standard 
when candidates exercise their rights to announce their views.  I then take 
this opportunity to add a few thoughts of my own. 

II.  ANALYZING WHITE 

Before we venture into the implications of the White opinion, it is 
useful to take a critical look back at the decision and the circumstances 
surrounding that litigation.  Judge Kevin S. Burke’s article, An Opportunity 
for Leadership is Lost, provides us with some important insights from the 
perspective of a well-regarded Minnesota state trial judge.6  Judge Burke’s 
particular contribution is his obvious commitment to the value of free 
speech; the theme of his article is that the Minnesota Supreme Court “lost 
sight of the value of free speech” and ignored the substantial arguments 
advanced against the announce clause.7  Judge Burke points out that the 
Minnesota court ignored a report from its own committee that had been 
asked to review the Code of Judicial Conduct.  Judge Burke believes that 
when the original case developed, rather than resort to regulation under 
circumstances where the court knew that the regulation was arguably 
unconstitutional, the court should have led by example and placed First 
Amendment values above the fear that judicial impartiality would be 
compromised.  Compellingly, he also cites to the political facts, asserting 
that the judicial candidate who raised this issue originally was not going to 

 

 5. James Bopp, Jr. & Anita Woudenberg, An Announce Clause by Any 
Other Name:  The Unconstitutionality of Disciplining Judges Who Fail to Disqualify for 
Exercising Their Freedom to Speak, 55 DRAKE L. REV. 723 (2007). 
 6. Burke, supra note 4, at 611. 
 7. Judge Burke points out that three of the four cases challenging the 
“announce” clause had been resolved in favor of the challenge based on the analysis 
that the clause was unconstitutionally vague and overbroad.  Burke, supra note 4, at 
617. 
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win the election in any event. 

The second of these articles is by Professor Roy Schotland, titled 
Impacts of White.8  Schotland points out that the implications of White go 
to other issues, including fundraising in judicial campaigns9 and limiting 
partisan conduct by judicial candidates.10  This article ends on a pessimistic 
note, expressing the author’s fears that “we will see less-regulated judicial 
campaigns in the future,” but not all of the reports from recent campaigns 
signal that trend.11  Schotland acknowledges that “very few candidates have 
taken advantage of White” and he cites to the fact that even in Miami-Dade 
County, Florida, one of the nation’s most politically energized jurisdictions 
for judicial elections, the culture discourages issue-oriented campaigns.12 

III.  REPORTS FROM THE FIELD:  WHAT IS HAPPENING IN STATE 
JUDICIAL ELECTIONS? 

Three of the symposium articles take us into the world of judicial 
elections by examining two states and also dealing with the modern 
phenomena of web based campaign tactics.  The first, authored by William 
Fortune and Allen Cross, is Kentucky 2006 Judicial Elections—which deals 
with the 2006 judicial elections in Kentucky and the history of the 
Kentucky Code of Judicial Conduct since 1988.13  Kentucky, like a number 
of other states, adopted the 1990 Model Code that dropped the 
“announce” clause and substituted a “commit” clause:  A candidate for 
judicial office “shall not make statements that commit or appear to commit 
the candidate with respect to cases, controversies or issues that are likely to 
come before the court.”14 

This article is useful not only for its account of the substantial 

 

 8. Roy A. Schotland, Impacts of White, 55 DRAKE L. REV. 625 (2007). 
 9. He cites, disapprovingly, to Weaver v. Bonner, 309 F.3d 1312 (11th Cir. 
2002), where the court held unconstitutional the rule requiring a campaign committee 
for fund raising in judicial elections, an issue that Schotland says was not properly 
before the court.  Id. at 626. 
 10. Republican Party of Minnesota v. White (White II), 416 F.3d 738 (8th Cir. 
2005) (en banc). 
 11. Schotland, supra note 8, at 636. 
 12. Instead, as Schotland notes earlier in his article, the Miami-Dade judicial 
election process is largely in the hands of professional consultants, who “specialize 
along ethnic lines.”  Id. at 626. 
 13. Al Cross & William H. Fortune, Kentucky 2006 Judicial Elections, 55 
DRAKE L. REV. 637 (2007). 
 14. Id. at 638. 
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Kentucky litigation on the issues of judicial free speech but also for its 
report on the organization of the Kentucky Judicial Campaign Conduct 
Committee, a group organized to educate the public, encourage candidates 
to run dignified elections, and to otherwise deal with the threats of 
politicizing the judicial system.  The report of the Committee’s activities is 
particularly interesting as it shows that a privately funded organization, 
with no power to sanction, can nonetheless play a very useful role in 
jurisdictions that have judicial elections. 

Alabama has also been the venue for some interesting judicial speech 
issues.  A good review of this litigation is provided by Howard P. Walthall 
in An Alabama Case Study:  Reforming Judicial Selection After Butler v. 
Alabama Judicial Inquiry Commission (and Republican Party of 
Minnesota v. White)—Where Do We Go from Here?15  Professor Walthall 
gives us an account of the campaign practices, including an attack ad 
“showing a picture of a skunk that dissolved into the image of [the 
opponent]”16 and examines the very large election expenditures in 
Alabama’s recent partisan elections.  He notes that the data on election 
expenditures shows that, in the last decade, Alabama led the nation in 
judicial campaign expenditures with Texas running second.  In the 2006 
elections, four out of the five most costly judicial campaigns were in 
Alabama.  Professor Walthall assesses the impact of these developments on 
public confidence in the judiciary and in the last portion of his article 
addresses the issue “Where do we go from here?” 

One answer to his question is the work of the Alabama State Bar’s 
Task Force on Judicial Campaign Oversight, which is pursuing an initiative 
on merit selection for appellate judges; a measure is scheduled to be 
introduced in the current legislative session.17  If one is interested in the 
area of judicial independence, this is an effort that should be given close 
attention. 

 The development of new techniques for judicial campaigns—

 

 15. Howard P. Walthall, An Alabama Case Study:  Reforming Judicial 
Selection After Butler v. Alabama Judicial Inquiry Commission (and Republican Party 
of Minnesota v. White)—Where Do We Go From Here?, 55 DRAKE L. REV. 653 (2007). 
 16. The candidate against whom this ad was used won the election but was 
involved in other pre-White litigation on the subject of judicial campaign speech.  See 
id. at 657. 
 17. See ALABAMA STATE BAR ASS’N, PROPOSED AMENDMENT TO ALA. 
CONST. ART. VI. (2004), available at http://www.alabar.org/members/ 
merit_selection_amendment.pdf; see also Walthall, supra note 15, at 665–66 (charting 
the progress of the merit selection effort in Alabama). 
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particularly the arrival of online campaigns for judicial candidates—is 
reviewed by C. Scott Peters in his article, Online Campaigning in 2006 State 
Supreme Court Elections.18  Professor Peters provides us an interesting 
survey of web-based campaign techniques and he points to the advantages 
of this low cost political technique.  Peters’ analysis indicates that, for all 
the dire predictions of run away issue based campaigns, this has not shown 
up on candidate web sites. 

IV.  RECUSAL/DISQUALIFICATION AS THE STANDARD FOR JUDICIAL 
CONDUCT 

 Two of the articles in this issue address the issues of recusal and 
disqualification, but these articles present two radically different 
approaches. 

The first, authored by Thomas R. Phillips and Karlene Dunn Poll, is 
titled Free Speech for Judges and Fair Appeals for Litigants: Judicial 
Recusal in a Post-White World.19  Using a concurring opinion in White by 
Justice Kennedy20 as a point of departure, Phillips and Poll argue that the 
recusal/disqualification approach is appropriate since “permitting candid 
speech that reveals biases by judicial candidates may actually benefit 
litigants by putting them on notice about a judge’s partiality, and thus, 
grounds for recusal.”21  The authors also point to the “cover” that such a 
rule would provide candidates who do not want to be drawn into political 
debate, as the candidate can respond to special interest groups that any 
statement made on their issues could well lead to disqualification in all the 
cases involving that issue.22 

 Phillips and Poll approve of the ABA Model Code provision relating 
to disqualification with its specific reference to disqualification, where “the 
 

 18. C.  Scott Peters, Online Campaigning in 2006 State Supreme Court 
Elections, 55 DRAKE L. REV. 671 (2007). 
 19. Thomas R. Phillips & Karlene Dunn Poll, Free Speech for Judges and Fair 
Appeals for Litigants:  Judicial Recusal in a Post-White World, 55 DRAKE L. REV. 691 
(2007). 
 20. Justice Kennedy wrote that states should be free to take steps to protect 
judicial integrity including “adopting recusal standards more rigorous that due process 
requires, and censuring judges who violate these standards.”  Republican Party of 
Minnesota v. White, 536 U.S. 765, 794 (2002). 
 21. Phillips & Poll, supra note 19, at 708. Returning to the Gridley case, 
discussed earlier in this foreword, this parallels my own view.  If Judge Gridley 
indicated his belief that capital punishment was a bad public policy, his statements 
could be used as a basis for a disqualification motion. 
 22. Phillips & Poll, supra note 19, at 709. 
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judge, while a judge or candidate for judicial office, has made a public 
statement that commits, or appears to commit the judge with respect to (i) 
an issue in the proceeding; or (ii) the controversy in the proceeding.”23  
While generally favoring a mechanism for disqualification, the authors 
offer a balanced viewpoint, assessing the constitutional issues and the 
practical application of such rules. 

 In sharp contrast, James Bopp, Jr., and Anita Y. Woudenberg, the 
authors of the final article, assert that the Model Code language using 
“appears to commit” as a basis for disqualification of judges is 
constitutionally suspect. The article is titled An Announce Clause by Any 
Other Name: The Unconstitutionality of Disciplining Judges Who Fail to 
Disqualify for Exercising Their Freedom to Speak.24 

 Readers will want to pay close attention to Mr. Bopp’s views since he 
has served as counsel in a number of judicial free speech cases and argued 
Republican Party of Minnesota v. White to the United States Supreme 
Court.  As the title of the article suggests, the authors take the view that 
the “appears to commit” standard is vague, overbroad, and therefore 
unconstitutional.  The article also provides an interesting historic survey of 
the law governing disqualifications and a closely reasoned argument that 
recusal is not necessary to preserve judicial integrity.25 

 Bopp and Woudenberg do not ignore Justice Kennedy’s White 
concurrence, but they argue that these comments were directed not to 
recusal based on judge’s views on issues but rather to the “traditional 
recusal standards dealing with personal bias and conflict of interest.”26  The 
article argues that “[recusal] can only be justified if it furthers a compelling 
government interest.”27  According to Bopp and Woudenberg, bias as to a 
party is disqualifying, but bias concerning an issue may not support 
disqualifications.  They assert his view is supported by the fact that judges 
are specifically allowed to write books and lecture on legal subjects.28 

 

 23. MODEL CODE OF JUDICIAL CONDUCT Canon 3(E)(1)(f) (2003). 
 24. Bopp & Woudenberg, supra note 5, at 723. 
 25. This argument centers on the benefit to litigants of knowing the judge’s 
view, a positive feature of judicial free speech recognized by Bopp and Woudenberg as 
well. 
 26. Bopp & Woudenberg, supra note 5, at 737. 
 27. Id. at 738. 
 28. See MODEL CODE OF JUDICIAL CONDUCT Canon 4B (1990). 
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V.  CONCLUSION 

 Reading these articles leaves me with some hope that White’s impact 
has not been too destructive.   That hope is perhaps diminished by the 
reports from states where judicial candidates have resorted to issue-based 
campaigns coupled at times with attack ads.  For now, it appears that these 
tactics are unsuccessful, but we are cautioned that it may be too soon after 
White to make any meaningful assessment.  Still, it is comforting to know 
that tradition, peer pressure, and political calculation have combined to 
contain the movement toward politicization of judicial elections; this seems 
to be inherent in the assessment of all of the authors who address this issue. 

There is, however, a “King Kong” size issue lurking about this 
subject—the threat to judicial integrity that can arise from large campaign 
expenditures, a threat that becomes more real when coupled with single-
issue interest groups—attempting to push a narrow political agenda onto 
the judicial branch. 

 In this conclusion, I would like to (a) review some of the efforts made 
to deal with issues of judicial integrity, (b) weigh in on the issue of 
recusal/disqualification, and (c) offer my own comments on what should be 
the appropriate standard to guide judges and judicial candidates in this 
area. 

A.  Short Survey of Efforts to Protect the Judiciary from the Threat of 
Political Activism 

 Many solutions have been proposed to the set of problems that stem 
from lawyers’ unique relationship with judges and that arise, often 
uncomfortably, during campaign season.  The goal of many of these 
solutions has been to protect judges and to isolate attorneys from directly 
and affirmatively supporting individual judicial candidates.  One place 
where judicial elections have been particularly criticized is Miami- Dade 
County, Florida, where the candidates in contested judicial elections 
generally employ campaign consultants, consultants who have established 
reputations for winning at the polls by using a combination of large 
campaign contributions and manipulation of the area’s ethnic groups. 

 Of particular concern among practicing lawyers has been the 
aggressive fundraising conducted on behalf of judicial candidates, some of 
whom lack the qualifications and the integrity that judicial service requires.  
This, however, has been a long-standing problem. 

In the 1970s, the Dade County Bar Association in Miami adopted a 
creative solution:  it established a trust fund in which lawyers’ contributions 
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were held in trust until opinion polls distributed among members of the 
local bar reflected local lawyers’ views on which judicial candidates were 
the best-qualified.29  The trustees of the fund then distributed the 
contributions in the fund to the qualified candidates.30  The system helped 
local attorneys avoid potentially awkward and professionally uneasy 
contacts with judicial campaigns attempting to solicit campaign 
contributions, and insulated the local bar from any direct financial 
involvement with particular campaigns. 

The Dade County Bar’s trust fund was dismembered, though, after it 
was challenged under state election law, which treated the trust fund as a 
“political committee” (a broadly defined term in the statute), subject to 
stringent limitations on contributions.  The leader of the Dade County Bar 
litigated the challenge to the Florida Supreme Court on the ground that the 
state election law was unconstitutional as applied to the Bar trust fund, but 
the Court was persuaded by the broad language of Florida law governing 
political committees and ruled the statute constitutional.31 

The trust fund concept is not inherently invalid, however, and with 
appropriate statutory authorization, it could be built into the machinery of 
state and local bar associations with minimal legal friction.  It is a solution 
that merits more attention, as it is effective in insulating attorneys from the 
potentially uncomfortable position of contributing—or declining to 
contribute—to judicial campaigns.  This approach and similar efforts might 
stimulate donations from attorneys who heretofore have avoided the 
awkwardness of campaign contributions entirely, while insulating them 
from the political process and the appearance of support for or opposition 
to individual candidates.  In the process, it would serve a productive 
systemic function:  preserving the public trust in the legal profession and, 
hopefully, helping contain the growth of expensive judicial campaigns. 

More recently, a number of nonpartisan organizations have been 
brought into this area.  One campaign, Justice At Stake, has mounted a 
notable initiative to preserve accountability among incumbent judges and 
hopefuls on the campaign trail, urging campaign finance reform and 
pressing for greater public awareness of the expense and often-
compromising political webs that are spun from robustly funded judicial 

 

 29. Richman v. Shevin, 354 So. 2d 1200, 1201–02 (Fla. 1977). 
 30. Id. 
 31. Id. at 1203.  It is painful to admit, but I served as the lawyer for Gerald 
Richman, the leading advocate of the trust fund plan, and I was unsuccessful before the 
Florida Elections Commission and the Florida Supreme Court. 
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elections.32  The need for such efforts is real:  One Wisconsin organization 
dedicated to campaigning for partisan Democratic judicial candidates asks 
visitors to its Web site a utopian question:  “How do we change the 
courts?”  The group’s one-word answer:  “Money.”33 

Active fundraising appears on the strategy lists of most PACs and 
other political organizations that participate in judicial elections.  Their no-
holds-barred approach to fundraising has attracted the attention of many 
reform groups, including the Michigan Campaign Finance Network, which 
earlier this year produced a 44-page report on the need for campaign 
finance reform in Michigan.34  The report framed the issue in real terms, 
citing a study in the 1990s which found that 86% of cases before the 
Michigan Supreme Court “involved at least one contributor to [the election 
campaign of] at least one justice.”35  The report urged a full public finance 
system for state supreme court candidates to provide an across-the-board 
and transparent basis of campaign contributions,36 and it further 
recommended that the Michigan Supreme Court establish public, open 
standards for recusal among justices “with substantial political ties” to the 
parties or attorneys in litigation.37  It is but one example of forward 
thinking among organizations that have grappled with the issue of a truly 
independent judiciary. 

Joining the discourse are grassroots campaigns organized at the local 
and state levels.  Organizations such as Democracy North Carolina press 
for campaign finance reform and the empowerment of individual voters 
against the force of special interest groups.38  Statistics published by 
Democracy North Carolina highlight not only the need for creative 
solutions to judicial campaign finance reform but also the breadth of the 
intersection of lawyers and judges during campaign season:  Attorneys’ 

 

 32. See Justice at Stake Campaign, http://faircourts.org (last visited May 11, 
2007). 
 33. Democratic Judicial Campaign Committee, How Do We Change the 
Courts?, http://djcc.org/web/index.php?option=com_content&task=view&id= 
12&Itemid=40  
(last visited Apr.  9, 2007). 
 34. MICHIGAN CAMPAIGN FINANCE NETWORK, A CASE FOR POLITICAL 
REFORM IN MICHIGAN (2007), http://www.mcfn.org/pdfs/reports/MCFN_ 
Case_for_reform.pdf. 
 35. Id. at 31. 
 36. Id. at 31. 
 37. Id. at 32. 
 38. See Democracy North Carolina, http://www.democracy-nc.org (last visited 
Apr. 9, 2007). 
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contributions accounted for some $300,000 of the money generated by 
candidates for seats on North Carolina’s intermediate and highest appellate 
courts in 2002.39  The import of statistics like these, which are publicized by 
these and similar nonpartisan watchdog groups and campaigns, is that it 
reflects a focused public interest on preserving the judiciary’s integrity and 
independence; the growth of these organizations demonstrates a public 
resolve to approach the problems that stem from judicial campaign 
fundraising creatively and productively through a national dialogue among 
candidates, members of the public, lawmakers, and policymakers at all 
levels of the political process. 

B.  Comments on Recusal/Disqualification as a Resolution of the Conflict 
Between Judicial Free Speech and Judicial Integrity 

 The invitation to join the lively debate about recusal/disqualification 
as a technique to accommodate both free speech and integrity in the 
judicial system is simply too inviting, so I will not resist. 

 My analysis starts with my broad agreement with the points made by 
the Bopp and Woudenberg article on the subject of judicial open-
mindedness and the value of having judges and judicial candidates free to 
express themselves even on contentious political issues.  However, I am not 
able to agree with the subsequent analysis put forward in their article.  
Their reading of Justice Kennedy’s concurring opinion in White is much too 
strained, and I cannot accept the broad assertion that the 
disqualification/recusal requirement cannot be sustained when it is based 
on a statement that “appears to commit” a judge or judicial candidate to a 
particular side of a contentious political issue. 

 The principal problem I have with the Bopp-Woudenberg thesis is 
that it applies the clear free speech basis of protection for judicial free 
speech, recognized in White, to the ABA-proposed rules that accord the 
judge and judicial candidate protection against sanctions for their speech 
and require only disqualification.  Neglected in their analysis is any 
assessment about whether rules that provide for disqualification of judges 
are in any way depriving the judge of a right. 

There is no rule that gives a judge a right to sit on a particular case 
just as there is no right of a member of a jury venire to be accepted for jury 
duty. We need only think about the rules allowing a party to disqualify a 
 

 39. Democracy North Carolina, Attorneys Supply 70% of Campaign Money 
Raised By Candidates for State’s Top Courts, http://www.democracy-nc.org/nc/ 
ResearchPapers/2002/attyssupplymoney061702.shtml (last visited May 11, 2007). 



D'ALEMBERTE 3.0.DOC 6/25/2007  3:29:46 PM 

608 Drake Law Review [Vol. 55 

judge without proof or even a statement of reasons and the common 
practice of disqualifying jurors in capital cases who state that they are 
opposed to capital punishment or of the use of both peremptory and “for 
cause” challenges to members of a venire.  The law clearly allows 
disqualification rules and some of these are discussed in the Bopp-
Woudenberg article. 

 The availability of disqualification rules to lawyers and clients does 
not take any right from a judge and, though many observers are correct in 
observing that the appears to commit language raises questions about its 
application, free speech is not implicated by a rule allowing subsequent 
disqualification.  Though a judge does have the right to free speech, a 
position I have advocated for over twenty-five years, the judge does not 
have the right to sit on a case where his impartiality is reasonably in 
question. 

 The American Bar Association amended the Model Code of Judicial 
Conduct in 2003 to include new rules that require disqualification if “the 
judge, while a judge or a candidate for judicial office, has made a public 
statement that commits, or appears to commit, the judge with respect to (i) 
an issue in the proceeding; or (ii) the controversy in the proceeding.”40  
Many states, including New Mexico41 and New York,42 have adopted 
virtually identical provisions requiring self-disqualification by judges who 
make public statements during judicial campaigns that commit them to 
particular sides of issues.  While the standards vary among states with 
respect to whether judges may make statements that merely “appear to 
commit” them to issues (some states, such as New York, have adopted a 
more relaxed standard for disqualification only when a judge has in fact 
committed him or herself, regardless of appearance), all of the standards 
share the feature of mandatory disqualification when, in fact, a judge’s 
public statements while a judicial candidate tack to one side or the other of 
a matter in controversy. 

 

 40. MODEL CODE OF JUDICIAL CONDUCT Canon 3(E)(1)(f) (2003). 
 41. N.M. CODE OF JUDICIAL CONDUCT Canon 21-400 (transliterating the 
ABA canon and requiring the disqualification of judges whose public statements as 
judicial candidates “commit[], or appear[] to commit,” them to particular issues). 
 42. ADMINISTRATIVE ORDER, CHIEF ADMINISTRATIVE JUDGE OF THE 
COURTS, STATE OF NEW YORK, http://www.courts.state.ny.us/rules/chiefadmin/ 
100.0_amend_2.pdf (amending New York’s Chief Administrator’s Rules Governing 
Judicial Conduct to require disqualification of judges who, as candidates for judicial 
office, made public statements that commit them to issues or parties or controversies in 
proceedings—a broader standard than the ABA’s “commits or appears to commit” 
standard.) 
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 Federal rules on disqualification are not so restrictive.  The ABA’s 
Model Code notwithstanding, federal law omits the disqualification 
requirement for judges whose public statements on the campaign trail 
commit or appear to commit them to issues.   The Code of Conduct for 
United States Judges requires disqualification under specific and particular 
circumstances—including the crystallization of a judge’s interest in the 
outcome of litigation, the involvement of a spouse or third-degree relative 
in the proceedings, and other scenarios—but it does not require 
disqualification in the particular case where a judge’s public comments on 
an issue during a judicial campaign relate to current or pending litigation.43  
One catchall provision in the Code, though, requires a judge to “disqualify 
himself in any proceeding in which his impartiality might reasonably be 
questioned,”44 although that provision’s effect is not as explicit as the state 
provisions on point and the Model Code. 

 The compromise we must maintain, of course, is our commitment not 
to discipline judges for describing their opinions on public issues during 
their campaigns for judicial office.  That much is clear from the Court’s 
opinion in White.  The ABA Model Code deftly navigates this balance, 
though, by disciplining the judge who does not comply with a mandatory 
disqualification requirement when her public comments during campaign 
season “appear to commit” her to one side of litigation.  It adds another 
layer with the “appearance” standard, reinforcing the notion common even 
to the Code of Conduct for federal judges that we assess the propriety of 
judicial conduct based in part on the message it sends to the public.  One of 
our primary goals, in any scheme of regulating judicial behavior, should be 
to ensure that the public face of the judiciary is one of impartiality, 
independence, and competence; our other critical goal is to ensure that the 
system and its judicial actors remain faithful to that image. 

 The harder case may arise when a judge refuses to disqualify based on 
an assertion that statements appear to commit the judge to a position.  In 
practice, the remedy for that is an appeal or certiorari review.  We can 
imagine a situation where a judge fails to disqualify over a number of cases 
even in the face of clear appellate decisions; such a scenario could trigger a 
movement for sanctions.  In this case, we can only hope that the officials 
who staff the judicial discipline machinery of our states will be able to 
exercise the wisdom and commitment to free speech advocated by Judge 
Burke in the first article. 

 

 43. 28 U.S.C. § 455(b) (2000). 
 44. 28 U.S.C. § 455(a) (2000). 
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C.  Comments on the Appropriate Standard to Guide Judges and Judicial 
Candidates 

I align myself with the view that recusal/disqualification is the proper 
instrument to resolve the problem of political speech reflecting adversely 
on the judicial system but I would like to make a modest proposal for 
another step:  to require a judicial candidate to reveal to the public the 
requirement of disqualification when making a formal statement on a 
political issue.  This can be justified, I believe, on similar grounds to those 
that underlie the White decision.  The judicial candidate is entitled to tell 
the public her opinion on subjects but the public is entitled to know that 
the expression of these political opinions may lead to disqualification. 

The White decision has changed the landscape of judicial campaigns 
and has opened issues that need to be closely followed.  To this end, the 
authors who have contributed to this symposium issue have provided a 
good beginning for further discussion. 
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