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AN OPPORTUNITY FOR LEADERSHIP IS LOST 

Kevin S. Burke* 

Justice William O. Douglas once wrote:  “[A] function of free speech 
under our system of government is to invite dispute.  It may indeed best 
serve its high purpose when it induces a condition of unrest . . . or even stirs 
people to anger.”1  It is an understatement to say that Republican Party of 
Minnesota v. White and its progeny have caused unrest among state court 
judges.2  For many, the decision represents a watershed event that has 
politicized state courts and will inevitably undermine public trust and 
confidence in state judicial systems.  In private, many state judges have 
expressed anger because they care about the courts on which they serve 
and view the decision as a threat.  Their anger heightens when the 
discussion turns to the decision’s close vote.  Some critics of the decision 
get apoplectic when mention is made of the press reports suggesting that 
Justice O’Connor regrets how she voted in the case.3 

Time will tell how much damage, if any, free speech will have on state 
courts.  Thus far in Minnesota, there is no empirical evidence that the 
public has less confidence in Minnesota Courts since White.  In fact, since 
1999, public trust and confidence has increased.4  This much is clear:  by 
adopting the position that there was a compelling interest justifying 

 

 * Judge, Hennepin County, Minn. Dist. Ct.; B.A., University of Minnesota 
1972;  J.D., University of Minnesota 1975.   
 1. Terminiello v. Chicago., 337 U.S. 1, 4 (1949). 
 2. Republican Party of Minn. v. White, 536 U.S. 765 (2002). 
 3. Matthew Hirsch, Swing Voter’s Lament:  At Least One Case Still Bugs 
O’Connor, THE LEGAL INTELLIGENCER, Nov. 8, 2006, at 4 (“[T]he retired justice said 
she doesn’t second-guess many of her past decisions, ‘but that White case, I confess, 
does give me pause.’”). 
 4. MINNESOTA JUDICIAL BRANCH, THE MINNESOTA DIFFERENCE:  THE 
MINNESOTA COURT SYSTEM AND THE PUBLIC, REPORT OF FINDINGS 4 (2007), 
http://www.mncourts.gov/documents/0/Public/Court_Information_Office/Minnesota 
_Courts_Final_Report_FINAL.doc.  Similar findings have also been reported in 
California.  See DAVID B. ROTTMAN, NAT’L CTR. FOR STATE COURTS, TRUST AND 
CONFIDENCE IN THE CALIFORNIA COURTS (2005), http://www.courtinfo.ca.gov/ 
reference/documents/4_37pubtrust1.pdf. 
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government restriction of speech, the Minnesota Supreme Court and other 
state courts advocating this position lost a unique opportunity for 
leadership.   

Although acting with the best of intentions, the Minnesota Supreme 
Court lost sight of the value of free speech and of the apparent danger in 
telling the public that courts will not ask them to accept offensive speech 
while at the same time judges are attempting to restrict speech that is, at 
least on the surface, far less offensive. 

An independent and fair judiciary is the bedrock of democracy.  It is 
not, however, only independent and fair courts which are fragile.  The First 
Amendment is equally fragile.  Judges have asked our nation to tolerate, in 
the name of free speech, a lot of activity that many consider highly 
offensive.  Burning a flag is offensive.  Hateful speech is offensive.  Cross 
burning and pornography are also offensive to many.  Books that use 
racially charged language are offensive.5  Sometimes speech is targeted and 
spiteful.  This list of examples is not exhaustive.  As Justice Robert H. 
Jackson wrote:  “[F]reedom to differ is not limited to things that do not 
matter much.  That would be a mere shadow of freedom.  The test of its 
substance is the right to differ as to things that touch the heart of the 
existing order.”6 

A series of cases decided not long before White illustrate just how 
offensive free speech can be:  the decision to allow flag burning,7 the 
decision to permit a group of Nazis to protest in the Village of Skokie, 
Illinois,8 the decision that in certain circumstances cross burning can be 
protected by the First Amendment,9 and the decision that a fake liquor 
advertisement portraying Jerry Falwell in a drunken encounter with his 
mother in an outhouse is protected speech.10 

Flag burning seems so simple.  Two Supreme Court decisions striking 
down flag desecration laws as violations of the First Amendment set off an 
intense emotional debate about whether to amend the U.S. Constitution to 

 

 5. See, e.g., Merkle v. Upper Dublin Sch. Dist., 211 F.3d 782, 786 (3d Cir. 
2000) (describing the removal of The Adventures of Huckleberry Finn from a school 
district’s reading list because of the offensive language regarding African Americans). 
 6. W. Va. State Bd. of Educ. v. Barnette, 319 U.S. 624, 642 (1943).  
 7. United States v. Eichman, 496 U.S. 310, 319 (1990); Texas v. Johnson, 491 
U.S. 397, 420 (1989). 
 8. Nationalist Socialist Party of Am. v. Vill. of Skokie, 432 U.S. 43, 44 (1977). 
 9. Virginia v. Black, 538 U.S. 343, 367 (2003). 
 10. Hustler Magazine, Inc. v. Falwell, 485 U.S. 46, 48, 57 (1988). 
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ban flag burning.11  Nearly twenty years after those decisions, the debate 
continues.  Advocates of a constitutional amendment to ban flag burning 
argue passionately about the need to restore the government’s ability to 
protect the flag as a national symbol.  Opponents assert with equal force 
that this would elevate an emblem of freedom over its substance. 

In Texas v. Johnson, the United States Supreme Court held that flag 
burning was protected by the First Amendment and that the state could 
not justify prosecution based on preventing breaches of the peace or 
preserving the flag as a symbol of national unity.12  The immediate political 
backlash to Johnson was strongly bipartisan.  The Senate condemned the 
decision by passing Resolution 97-3.13  Republican Representative Jim 
Inhofe declared:  “It comes a time when freedom of speech is not in the 
best interest of this country, and we’ve reached that point.”14  Senator 
George Mitchell, a former federal judge, said:  “I do not believe that 
Americans have to see the flag that symbolizes their freedom of speech 
devalued and cheapened in the cause of preserving that freedom.”15 

Congress promptly enacted legislation to protect the flag only to have 
it struck down in United States v. Eichman.16  Since then, although there are 
few reports of flags being burned, Congress regularly votes to amend the 
Constitution to ban flag burning.  The House of Representatives has 
overwhelmingly approved a constitutional amendment on flag desecration 
six times.  In the Senate, constitutional amendments have fallen just short 
of the required sixty-seven votes.  All fifty state legislatures have, at one 
time or another, adopted resolutions in support of a flag desecration 
amendment. 

The degree of protection that the First Amendment affords to hateful 
speech was dramatically illustrated in the summer of 1977 when a small 
group of Nazi supporters sought to march through Skokie, Illinois.17  The 
Village of Skokie had a population of 70,000—approximately 30,000 to 

 

 11. See Eichman, 496 U.S. at 319; Johnson, 491 U.S. at 420. 
 12. Johnson, 491 U.S. at 420. 
 13. S. REP. No. 101-52 (1989), as reprinted in 1989 U.S.C.C.A.N. 610.  
 14. NAT HENTOFF, FREE SPEECH FOR ME—BUT NOT FOR THEE:  HOW THE 
AMERICAN LEFT AND RIGHT RELENTLESSLY CENSOR EACH OTHER 234 (1992). 
 15. Id.  
 16. United States v. Eichman, 957 F.2d 45, 47 (2d Cir. 1992), aff’d, 496 U.S. 
310, 319 (1990). 
 17. PHILLIPA STRUM, WHEN THE NAZIS CAME TO SKOKIE:  FREEDOM FOR 
SPEECH WE HATE 1 (1999). 
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40,500 of whom were Jewish.18  It was estimated that as many as 7,000 
residents of Skokie were Holocaust survivors and their families—with 
horrific memories of the Nazi genocide.19  Among the residents was a man 
who had watched his mother being buried alive.20  For him and the other 
survivors of the Holocaust, words may not adequately convey the horror 
that the proposed Nazi demonstration created.  The mayor of Skokie 
testified that although the residents of Skokie were good and decent 
people, if the demonstration took place an uncontrollably violent situation 
would likely develop.21 

Brandenburg v. Ohio, however, presented a legal hurdle that the 
Village of Skokie was unable to overcome in its attempt to curtail the Nazi 
protest.22  In Brandenburg, the Supreme Court established the modern 
version of the “clear and present danger” doctrine, holding that 
government could only restrict speech that “is directed to inciting or 
producing imminent lawless action, and is likely to incite or produce such 
action.”23  Although the Village of Skokie lost and judges chose to protect 
the First Amendment rights of the Nazis, the reaction to the case was so 
strong that over 30,000 members (15%) of the American Civil Liberties 
Union nationwide quit in protest of the ACLU’s decision to represent the 
Nazi organization.24 According to Illinois ACLU executive director David 
M. Hamlin, 25% of the 9,000 members of the Illinois division resigned25 
and the Chicago office lost nearly a third of its budget.26 

In the decision that permitted the Nazi demonstration, U.S. District 
Court Judge Bernard M. Decker described the principle of the case as 
follows: 

[I]t is better to allow those who preach racial hate to expend their 
venom in rhetoric rather than to be panicked into embarking on the 

 

 18. Id. at 7. 
 19. Id. 
 20. DONALD A. DOWNS, NAZIS IN SKOKIE:  FREEDOM, COMMUNITY, AND THE 
FIRST AMENDMENT 42 (1985). 
 21. STRUM, supra note 17, at 54. 
 22. Brandenburg v. Ohio, 395 U.S. 444 (1969). 
 23. Id. at 447. 
 24. Ed McManus, The Nazi March:  What’s it All About?, ILL. ISSUES, Nov. 
1978, at 11, 13, available at http://www.lib.niu.edu/ipo/1978/ii781111.html. 
 25. Id. 
 26. Telephone Interview with David Goldberger, Attorney, ACLU (Apr. 10, 
2007) (providing information related to the financial impact of the ACLU’s decision to 
defend the Nazi organization).  
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dangerous course of permitting the government to decide what its 
citizens may say and hear. . . .  The ability of American society to 
tolerate the advocacy of even hateful doctrines . . . is perhaps the best 
protection we have against the establishment of any Nazi-type regime 
in this country.27 

In the late 1980s, St. Paul, Minnesota, passed an ordinance that 
banned hate speech, which was defined as including expressions such as 
“‘burning a cross or [displaying a] swastika, which one knows or has 
reasonable grounds to know arouses anger, alarm, or resentment in others 
on the basis of race, color, creed, religion or gender.’”28  Sometime in the 
early morning hours of June 21, 1990, a juvenile, R.A.V., participated in 
the burning of a cross inside the fenced yard of an African American 
family’s home.29  R.A.V. did not dispute that the city could have prosecuted 
such actions, but contended that the St. Paul bias-motivated disorderly 
conduct ordinance censored so many potentially constitutionally protected 
activities that it was facially unconstitutional.30 

Although the Minnesota Supreme Court unanimously upheld the 
ordinance,31 the United States Supreme Court struck the ordinance down 
as unconstitutionally discriminating based on the content of the 
expression.32   The ordinance banned only words or actions that insulted or 
offended based on race, religion, or gender,33 while abusive expressions 
aimed at someone on the basis of political affiliation or sexual orientation, 
for example, were not prohibited.34  The United States Supreme Court held 
that the ordinance reflected the city’s special hostility toward certain biases 
and not others, which is exactly what the First Amendment forbids.  The 
Court stated: 

      The First Amendment generally prevents government from 
proscribing speech, or even expressive conduct, because of disapproval 
of the ideas expressed.  Content-based regulations are presumptively 
invalid.  From 1791 to the present, however, our society, like other free 
but civilized societies, has permitted restrictions upon the content of 

 

 27. Collin v. Smith, 447 F. Supp. 676, 702 (N.D. Ill. 1978). 
 28. R.A.V. v. City of St. Paul, 505 U.S. 377, 380 (1992) (quoting ST. PAUL, 
MINN., LEGIS. CODE § 292.02 (1990)). 
 29. Id. at 379. 
 30. Id. at 380. 
 31. In re Welfare of R.A.V., 464 N.W.2d 507, 511 (Minn. 1991). 
 32. R.A.V., 505 U.S. at 396. 
 33. Id. at 391. 
 34. Id. 
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speech in a few limited areas, which are “of such slight social value as a 
step to truth that any benefit that may be derived from them is clearly 
outweighed by the social interest in order and morality.”35 

Finally, offensive speech can be directed at an individual, hurtful, and 
still be protected, as illustrated in Hustler Magazine, Inc. v. Falwell.36  
Hustler published a parody of a liquor advertisement in which the 
Reverend Jerry Falwell described his “first time” drunken encounter with 
his mother in an outhouse.37  For many the satire was funny.  Presumably 
many readers of Hustler viewed Reverend Falwell as a buffoon who was 
the perfect foil for satire, and no one seemed to care about his mother’s 
portrayal; Reverend Falwell, however, saw no humor in the parody.  He 
was angry and sued the magazine.38  A unanimous Court held that a public 
figure had to prove actual malice in order to recover for intentional 
infliction of emotional distress.39  The Court held that political cartoons and 
satire have played a prominent role in public and political debate.40  
Although the Court wrote that the outrageous caricature in this case “is at 
best a distant cousin of . . . political cartoons,” it could see no standard that 
would distinguish the Falwell parody from other types of parodies.41 

In light of these protective First Amendment decisions, perhaps the 
issue in White presented an inevitable constitutional clash, but it is arguable 
that the protagonists could have avoided participation.  Although there was 
no discussion about political party participation or campaign fundraising by 
judges, there were warning signs that the “announce clause” was 
unconstitutional.  In a 1990 response to concerns that its Model Canon 
violated the First Amendment, the American Bar Association “replaced 
the canon with a provision that prohibit[ed] a judicial candidate from 
making ‘statements that commit or appear to commit the candidate with 
respect to cases, controversies or issues that are likely to come before the 
court.’”42  The Minnesota Supreme Court appointed a committee to review 
the new ABA Model Code.  The report to the Minnesota Supreme Court 

 

 35. Id. at 382–83 (citations omitted). 
 36. Hustler Magazine, Inc. v. Falwell, 485 U.S. 46 (1988). 
 37. Id. at 48. 
 38. Id. at 48–49. 
 39. Id. at 56. 
 40. Id. at 50. 
 41. Id. at 55. 
 42. Republican Party of Minn. v. White, 536 U.S. 765, 773 n.5 (2002) (quoting 
MODEL CODE OF JUDICIAL CONDUCT Canon 5(A)(3)(d)(ii) (2000)); LISA L. MILORD, 
THE DEVELOPMENT OF THE ABA JUDICIAL CODE 50 (1992). 
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recommended changes, concluding that:  “[c]ode provisions identical to the 
present Minnesota provision have been successfully challenged in three of 
four cases as unconstitutionally vague and overbroad.43  The Committee 
felt that the present Minnesota provision would clearly be challenged, and 
that the expense involved could be spared by adopt[ing] a less restrictive 
approach.”44  The report concluded:  “In fact, nine states had either no 
announce or commitments clause or a provision that is significantly more 
speech permissive, which further suggested that Minnesota’s announce 
clause may violate the First Amendment.”45 

The Minnesota Supreme Court did not adopt the recommendations 
of its Advisory Committee even though there was no dissent from the 
recommendation to modify the announce clause.46  Several members of the 
Advisory Committee questioned the constitutionality of the Model Code 
provision, believing that it also raised First Amendment issues.47  
Additionally, the Board of Judicial Standards advised the Minnesota 
Supreme Court that the changes were necessary, a position also adopted by 

 

 43. MINN. SUP. CT. ADVISORY COMM. TO REVIEW THE ABA MODEL CODE 
OF JUDICIAL CONDUCT AND THE RULES OF THE MINN. BD. ON JUDICIAL STANDARDS, 
FINAL REPORT (1994). 
 44. Id. at 5 n.6. 
 45. Id.; see also ALA. CANONS OF JUDICIAL ETHICS Canon 7(b)B(1)(c) (1999) 
(A candidate for judicial office “shall not announce in advance the candidate’s 
conclusions of law on pending litigation.”); TEX. CODE OF JUDICIAL CONDUCT Canon 
5(1)(i) (1993) (A judge or judicial candidate shall not “make pledges or promises of  
conduct in office regarding pending or impending cases, specific classes of cases, 
specific classes of litigants, or specific propositions of law that would suggest to a 
reasonable person that the judge is predisposed to a probable decision in cases within 
the scope of the pledge.”); WIS. CODE OF JUDICIAL CONDUCT 60.06(3) (2006) (“A 
judge, judge-elect, or candidate for judicial office shall not make or permit others to 
make in his or her behalf, with respect to cases, controversies, or issues that are likely 
to come before the court, pledges, promises or commitments that are inconsistent with 
the impartial performance of the adjudicative duties of the office.”).  Connecticut, 
Idaho, Michigan, North Carolina, Oregon, and Utah do not have an announce clause 
or commitment clause. 
 46. MINN. SUP. CT. ADVISORY COMM. TO REVIEW THE ABA MODEL CODE 
OF JUDICIAL CONDUCT AND THE RULES OF THE MINN. BD. ON JUDICIAL STANDARDS, 
FINAL REPORT 41 (1994) (recommending striking the announcement clause from the 
Code of Judicial Conduct in their proposed amended version of the Minnesota Code).  
Despite this recommendation, the announcement clause remained in the Minnesota 
Code until the Supreme Court finally struck it down as unconstitutional in 2002.  See 
Republican Party of Minn. v. White, 536 U.S. 765, 765, 788 (2002). 
 47. Interview with Richard Beens, Minn. Sup. Ct. Advisory Comm. (January 
2007). 
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the Minnesota Attorney General.48  The recommendation was vigorously 
opposed by the Minnesota District Judges Association.49  The Conference 
of Chief Judges and the Minnesota State Bar Association urged the court 
to study the matter further.50  The Judges Association argued that a 
balancing test should be applied, stating:  “It is essential, if public 
confidence in the judiciary is to be maintained to strike a proper balance 
between protected First Amendment speech and the state’s interest in 
maintaining the integrity and independence of the judiciary.”51 

One lawyer, who had previously run for a judicial position, did submit 
a short plea for change:  “The intent of the restrictions on free speech in 
the current canon is to bring a sense of judicial decorum to contested 
judicial elections, hopefully to prevent those races from turning into the 
mudslinging, name calling free-for-alls that are increasingly common in 
electoral politics.”52  The lawyer went on to say that the then current canon 

has also had the side effect of chilling all free speech rights associated 
with judicial elections.  The press gives little or no coverage to these 
races, because, as one reporter told me, all the candidates can say is 
that they are qualified and they will be fair.  Even the League of 
Women Voters was hesitant to hold a candidates’ forum for judicial 
races, because it was perceived that Canon 7 prevented them from 
asking about any issues of substance from the candidates . . . . The 
cornerstone to a true democracy is the free exercise of universal 
franchise by an educated and informed electorate.  Without 
information, voters are blindly voting for or against incumbent judges, 
probably based on name recognition and surname ethnicity.  There is 
no merit to maintaining a system of questionable constitutionality that 
serves only to stifle free speech and public debate.53 

 

 48. MINN. SUP. CT. ADVISORY COMM. TO REVIEW THE ABA MODEL CODE 
OF JUDICIAL CONDUCT AND THE RULES OF THE MINN. BD. ON JUDICIAL STANDARDS, 
FINAL REPORT (1994). 
 49. In re Proposed Amendments to Code of Jud. Conduct and Rules of the 
Board on Jud. Standards, C4-85-697 (Minn. Apr. 6, 1995). 
 50. Id. 
 51. Id.  The premise of the Minnesota District Judges Association position 
was from United States Civil Serv. Comm’n v. Nat’l Assoc. of Letter Carriers, 413 U.S. 
548 (1973). 
 52. In re Proposed Amendments to Code of Jud. Conduct and Rules of the 
Board on Jud. Standards, C4-85-697 (Minn. Apr. 6, 1995). 
 53. Oral Presentation of Lauren K. Maker, Proposed Amendments to the 
Code of Judicial Conduct and the Rules of the Minnesota Board on Judicial Standards, 
No. C4-85-697 (Minn. Apr. 7, 1995). 
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Shortly after the Minnesota Supreme Court’s decision not to modify 
the state’s judicial code, 

Gregory Wersal[] ran for associate justice of the Minnesota Supreme 
Court.  [Early i]n the course of the campaign, he distributed literature 
criticizing several Minnesota Supreme Court decisions on issues such 
as crime, welfare, and abortion.  A complaint against Wersal 
challenging . . . the propriety of this literature was filed with the Office 
of Lawyers Professional Responsibility . . . . The Lawyers Board 
dismissed the complaint; with regard to the charges that his campaign 
materials violated the announce clause, it expressed doubt whether the 
clause could constitutionally be enforced.  Nonetheless, fearing that 
further ethical complaints would jeopardize his ability to practice law, 
Wersal withdrew from the election.  In 1998, Wersal ran again for 
[associate justice].  Early in that race, he sought an advisory opinion 
from the Lawyers Board with regard to whether it planned to enforce 
the announce clause.  The Lawyers Board responded equivocally, 
stating that, although it had significant doubts about the 
constitutionality of the provision, it was unable to answer his question 
because he had not submitted a list of the announcements he wished to 
make. 

Shortly thereafter, Wersal filed [his] lawsuit . . . .54 

None of the protagonists in the White debate really disagreed about 
how the issue was framed for the federal courts.  Political speech is at the 
core of the First Amendment protections, and strict scrutiny is applied to 
any regulation that would restrict speech. 55  The state must show that a law 
that burdens a protected right advances a compelling state interest.56  
Additionally, once a state interest is found to be sufficiently compelling, 
the regulation must be narrowly tailored to serve that interest. 57  Strict 
scrutiny is an exacting inquiry, meaning that it is a “rare case in which a law 
survives strict scrutiny.”58    The goal of the Minnesota Supreme Court and 
its allies with regard to the announce clause provision was to protect fair 
and impartial courts and to keep partisan politics or perhaps all forms of 

 

 54. Republican Party of Minn. v. White, 536 U.S. 765, 768–69 (2002) 
(footnotes omitted).  Interestingly, the Director of the Lawyers Board, Edward J. 
Cleary, was counsel for R.A.V. in R.A.V. v. City of St. Paul, 505 U.S. 377, 378 (1991). 
 55. Bursen v. Freeman, 504 U.S. 191, 198 (1992) (quoting Perry Educ. Ass’n 
v. Perry Local Educators’ Ass’n, 460 U.S. 37, 45 (1983)). 
 56. Id. at 195. 
 57. Id. at 198 (quoting Perry Educ. Ass’n, 460 U.S. at 45). 
 58. Id. at 201. 
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politics out of the judicial selections.  A law that regulates speech based on 
its content, however, is subject to strict scrutiny and is presumptively 
invalid.59   Surely the Minnesota court leaders knew the constitutional 
challenge they faced, but they may not have thoroughly recognized that the 
judiciary’s credibility could be lost if they pursued that challenge. 

As Alexander Hamilton wrote in Federalist No. 78, judges exercise 
“neither Force nor Will, but merely judgment.”60  The power of the 
judiciary emanates from the pervasiveness of words and writings.  Whether 
courts are perceived to be committed to the words and values of our 
Constitution is what commands the respect of the public.  Minnesota court 
leaders could have responded differently to Greg Wersal’s challenge.  
Rather than insist that government had a right to regulate speech of judges 
and their challengers, they could have decided to lead by example rather 
than regulation.  After all, freedom of speech includes both the right to 
speak freely and the right to make an individual decision to refrain from 
speaking at all.  Effective leaders must be good at framing the question.  
Rather than asking whether the Minnesota judiciary could constitutionally 
restrict speech, a better question might have been whether it should even 
try. 

Greg Wersal managed to provoke anger in some people.  Although 
polite and professional, he was an irritant.  Being an irritant, however, does 
not necessarily require government or courts to respond.  Today, Wersal 
admits that he had no chance to win either election.61  The people who 
decided to engage in a legal battle with him likely knew that regardless of 
who won the “constitutional battle,” there was little chance that Wersal 
would ever serve on the Minnesota Supreme Court. 

It might seem counterintuitive to elect judges, but election is the 
present system in many states.  For the combatants in a judicial election, 
the point is not only to win, but also to retain the public’s respect.  This is a 
difficult challenge.  Wersal made comments about abortion, for example, 
that surely upset many people.  They may well have been comments that an 
effective justice would choose not to say.  But in fairness to him, at least 
one member of the Minnesota Supreme Court had previously announced 
she was pro-choice and against the death penalty prior to her 
appointment,62 and during the justice’s entire career no one questioned her 
 

 59. Ashcroft v. ACLU, 542 U.S. 656, 660 (2004). 
 60. THE FEDERALIST NO. 78, at 523 (Alexander Hamilton) (Jacob E. Cooke 
ed., Wesleyan Univ. Press 1961) (1788). 
 61. Interview with Greg Wersal (Dec. 2006). 
 62. See BETTY WILSON, RUDY!:  THE PEOPLE’S GOVERNOR 90 (2005) (stating 
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fairness or impartiality. 

Since White, there have been some examples of offensive speech by 
judges and judicial candidates.  It is a challenge for anyone to genuinely 
and consistently believe in free speech.  People believe in free speech for 
themselves, for those with whom they agree, and maybe even for those 
with whom they slightly disagree.  Naturally, most people are far less 
committed to defending the rights of those whose views provoke anger or 
irritation.  That is precisely why freedom of speech is a fragile right.  
Freedom of speech is hard to maintain because it requires people to resist 
the human urge to suppress speech that is highly offensive and angers 
them.  Freedom of speech requires people to tolerate and even protect the 
right of others to say things that infuriate them. 

There is a tendency to assume that anything that is “free” is of little 
value.  Had the Founding Fathers conveyed that the “free speech” they 
sought to protect was expensive and hard fought for, they might have 
better articulated the importance of the issue that Minnesota court leaders 
would later confront in Wersal’s challenge.  Justice Oliver Wendell Holmes 
said:  “[I]f there is any principle of the Constitution that more imperatively 
calls for attachment than any other it is the principle of free thought—not 
free thought for those who agree with us but freedom for the thought that 
we hate.”63 

One way of examining the decision that the Minnesota Supreme 
Court made to restrict speech is to ask certain questions about leadership.  
If courts attempt to curtail speech through government regulation, what 
message do they convey regarding the judiciary’s commitment to the values 
embodied in the First Amendment and what message is conveyed about 
the judiciary’s confidence in the public?  The essence of effective 
leadership is to engage people in a voluntary and noncoercive manner.  To 
paraphrase Hamilton, judicial leadership is founded upon the power of our 
intellect and wisdom, not our sword.  Effective judicial leadership is not 
fear driven.  If the right of free speech could actually undermine the 
principle of judicial impartiality, then perhaps the problem lies not in the 
right of free speech, but the judiciary’s lack of confidence in its relationship 
with the public.  “Censorship reflects a society’s lack of confidence in 
itself.” 64 
 

Justice Rosalie Wahl’s positions). 
 63. United States v. Schwimmer, 279 U.S. 644, 654–55 (1929) (Holmes, J., 
dissenting). 
 64. Ginzberg v. United States, 383 U.S. 463, 498 (1966) (Stewart, J., 
dissenting). 
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In each instance where courts have protected offensive speech, they 
have acknowledged how offensive the speech is but stressed the confidence 
courts have in the people.  The decision to protect or shield the public from 
speech, rather than trust the public’s capacity to sort out the truth, may 
well be the difference between courageous leaders and mere mortals.  The 
leadership challenge calls for courts and judges to rise above human frailty 
in critical times.  It is often a challenge because judges have been elected or 
appointed, not anointed.  Judges are not saints.  When confronted with an 
issue like the one presented in White, the public had a right to expect 
something more than the reaction of a mere mortal.  Mortals maintain the 
status quo and limit risk taking.  Mortals can be inherently distrustful and 
cautious of both threats and the unknown.  Mere mortals set up fences, 
policies, rules, and regulations.  These precautions are successful in keeping 
fragile things safe and secure.  Leaders have the courage to challenge the 
status quo and take required risks.  This courage stems partly from the 
confidence and trust in the principles and values in which our society 
believes.  In White, leadership demanded the Minnesota Supreme Court to 
demonstrate the depth of its faith and trust in the values embodied in the 
First Amendment. 

We are living in a time when there is far more support for freedom of 
speech than there was a few years ago.  A 2006 poll found that 76% of 
people disagree with the assertion that the First Amendment goes too far 
in protecting speech.65  However, in 2002, just one year after the 9/11 
attacks, 49% of people believed the First Amendment had gone too far.66  
But make no mistake, freedom of speech is a fragile right.  Calls for 
changes in First Amendment doctrine do not simply come from crackpots.  
For example, former Speaker of the House Newt Gingrich has called for 
the right to be radically restricted.67  Courts will be called upon in the 
future to rule on First Amendment issues.  Courts cannot face retorts 
threatening:  “watch what you do, not what you say.” 

It would be naïve and unfair to suggest that the concerns of state 
court leaders who have advocated restriction of judicial speech are not 
legitimate, but 

[i]f speech is to be free, there is always the risk that those who would 
 

 65. FIRST AMENDMENT CTR, STATE OF THE FIRST AMENDMENT 2006 FINAL 
ANNOTATED SURVEY 1 (2006), http://www.firstamendmentcenter.org/pdf/ 
sofa2006finalsurvey.pdf. 
 66. Id. 
 67. See Meet the Press (NBC television broadcast Dec. 17, 2006) (stating 
Americans need to be united on policies in Iraq). 
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destroy free speech may be sufficiently eloquent to use that 
constitutional freedom to end it.  But if speech is to be limited to 
prevent that possibility, then the enemies of free expression have 
already won a significant victory.68 

 

 

 68. HENTOFF, supra note 14, at 254. 
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