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I.  INTRODUCTION 

The United States Supreme Court’s 2002 decision in Republican Party 
of Minnesota v. White1 has caused a substantial shift in the landscape of 
judicial campaign speech.  In White, the Supreme Court held that judicial 
candidates have a constitutional right to announce their personal views and 
struck down Minnesota’s “announce clause,” a canon of judicial conduct 
that subjected judicial candidates to discipline for engaging in such speech.2  
Since then, other state canons restricting substantially similar speech have 
been struck down as unconstitutional.3  In response to this, the American 
Bar Association, the principal author of judicial codes of conduct, amended 
its Model Code of Judicial Conduct, in an attempt to reconcile its 
regulations with the constitutional considerations raised in White.4  The 
changes, however, have merely shifted unconstitutional regulations of 
speech from an ex ante prohibition of speech during judicial campaigns to 
an ex post formulation that requires judges to disqualify5 themselves for 
statements they have made,6 all the while continuing to reach the same 
speech protected in White:  the right of judges and judicial candidates to 
announce their views.  Such regulation is both unnecessary and 
 

 1. Republican Party of Minn. v. White, 536 U.S. 765 (2002). 
 2. Id. at 788. 
 3. See infra note 146. 
 4. Grant Geyerman & David Suggs, The 2003 Amendments to the Model 
Code of Judicial Conduct and Bush v. Gore:  An Adventure into Fantasyland, 17 GEO. 
J. LEGAL ETHICS 773, 773 (2004). 
 5. The terms “disqualify” and “recuse” are often used interchangeably but 
originated out of different historical contexts.  “Recusal” was the term used at common 
law for situations in which a judge was required to no longer hear a case under case 
law.  “Disqualification” referred to a judge’s obligation to remove himself from a case 
for statutorily mandated reasons.  This Article will not make such a distinction and will 
use both terms to refer to the same obligation of a judge to withdraw from a case. 
 6. Matthew J. Medina, Note, The Constitutionality of the 2003 Revisions to 
Canon 3(E) of the Model Code of Judicial Conduct, 104 COLUM. L. REV. 1072, 1084 
(2004). 
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unconstitutional. 

In reviewing the appropriateness of disciplining judges who fail to 
disqualify themselves after stating their views, this Article will begin with a 
brief history of disqualification in the United States and its codification in 
the common law.7  The Article will then delineate the flaws in regulating 
issue-related speech and in interpreting impartiality to include open-
mindedness.8  Finally, it will critique the use of the “appears to commit” 
standard in evaluating whether a judge must be disqualified9 and will show 
that disqualification for speech does not protect the interests such a 
standard claims to protect. 

II.  THE HISTORY OF DISQUALIFICATION 

A.  The Common Law Standard 

At common law, disqualification standards were narrow and simple:  
“[A] judge was disqualified for direct pecuniary interest and for nothing 
else.”10  The standard, borrowed from English law, stated that no man shall 
be a judge in his own case.11  Beyond disqualification for pecuniary 
interests, according to Blackstone, a judge was free to hear any matter 
before him.12  This included situations in which a judge was related to one 
of the parties. 13 

The United States Supreme Court has clearly supported this 
interpretation as the minimum requirement of due process, which has a 
particular interest in ensuring that a judge does not have an incentive to 
favor one side over the other.14  Due process, however, has not been 

 

 7. See infra Part II. 
 8. See infra Part III. 
 9. See infra Part IV. 
 10. John P. Frank, Disqualification of Judges, 56 YALE L.J. 605, 609 (1947). 
 11. See, e.g., Dr. Bonham’s Case, 77 Eng. Rep. 638 (K.B. 1609) (holding by 
Lord Coke that members of a board determining physicians’ qualifications could not 
both impose and personally receive fines). 
 12. WILLIAM BLACKSTONE, 3 COMMENTARIES *361. 
 13. See, e.g., Brookes v. The Earl of Rivers, 145 Eng. Rep. 569 (Exch. Div. 
1668) (stating that a judge was not required to recuse himself from hearing his 
brother-in-law’s case). 
 14. See, e.g., Aetna Life Ins. Co. v. Lavoie, 475 U.S. 813, 824–25 (1986) 
(supporting disqualification of a judge whose ruling would impact the law relevant in 
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interpreted to necessitate disqualification for any other type of bias.15  
Instead, other types of bias were thought to be matters of legislative 
discretion.16  As the Seventh Circuit has noted, the Supreme Court’s 
standard recognizes that: 

Judges are human; like all humans, their outlooks are shaped by their 
lives’ experiences.  It would be unrealistic to suppose that judges do 
not bring to the bench those experiences and the attendant biases they 
may create.  A person could find something in the background of most 
judges which in many cases would lead that person to conclude that 
the judge has a “possible temptation” to be biased.  But not all 
temptations are created equal.  We expect—even demand—that judges 
rise above these potential biasing influences, and in most cases we 
presume judges do. 

 . . . . 

. . .  [T]he constitutional standard the Supreme Court has applied in 
determining when disqualification is necessary recognizes the same 
reality the common law recognized:  judges are subject to a myriad of 
biasing influences; judges for the most part are presumptively capable 
of overcoming those influences and rendering evenhanded justice; and 
only a strong, direct interest in the outcome of a case is sufficient to 
overcome that presumption of evenhandedness.17 

Recognizing this, disqualification was designed to serve a very particular 
purpose:  to overcome only the strongest of interests that would inevitably 
bias a judge in favor of one party and against another. 

B.  Structural Alternatives to Mandatory Recusal 

Beyond this purpose, disqualification is not necessary because the law 

 

two cases in which the judge was a plaintiff); Ward v. Vill. of Monroeville, 409 U.S. 57, 
61–62 (1972) (holding that a city mayor could not serve as a traffic court judge because 
the matters coming before such a judge involved funding for town finances); Tumey v. 
Ohio, 273 U.S. 510, 531 (1927) (finding a judge should be disqualified because he 
would only be paid if the defendant was convicted). 
 15. See Tumey, 273 U.S. at 523 (finding recusal was not constitutionally 
mandated where kinship or personal bias were at issue). 
 16. Id. (“[M]atters of kinship [or] personal bias . . . would seem generally to 
be matters merely of legislative discretion.”). 
 17. Del Vecchio v. Ill. Dep’t of Corr., 31 F.3d 1363, 1372–73 (7th Cir. 1994). 
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provides several structural remedies other than mandatory recusal to deal 
with the threat of partial or incompetent judges.  The most basic of these is 
the requirement that a judge justify his decisions in written legal opinions.18  
A judge who is biased in favor of a particular side in a case cannot simply 
rule in favor of that case.  A judge must provide a legal rationale for his 
decision, the weaknesses of which will often become readily apparent.19  
The law also provides for a wide-ranging system of appeals in which legal 
errors committed by a judge due to bias can be corrected.20  Many cases are 
also heard by multiple judges, further diluting the chance that bias from an 
individual judge will lead to an incorrect result. 

Judicial elections can also serve a useful role in preserving judicial 
open-mindedness.  Voters expect a certain level of decorum from their 
judicial candidates and want judges who will decide each case fairly based 
on the facts and law of the particular case, rather than the judge’s own 
biases.  They are therefore unlikely to elect judges who show partiality or 
who act or speak in ways they feel are unbecoming of the judicial office.21  
Ironically, speech restrictions and recusal requirements can undercut the 
important role voters play in preserving judicial open-mindedness.  
Preventing a judicial candidate from speaking on an issue will not keep a 
candidate from lacking an open mind on that issue, but it may keep voters 
 

 18. See THOMAS E. BAKER, RATIONING JUSTICE ON APPEAL:  THE PROBLEMS 
OF THE U.S. COURTS OF APPEALS 22 (1994) (“[D]ecisions should accurately reflect the 
facts in the record and existing law on the subject. . . .  [Judges] should aim to season 
the logic of [their] decisions with an understanding of real-world constraints on litigants 
(who are often government agencies in [the] court), the public, and the judiciary.” 
(quoting Patricia M. Wald, The Problem with the Courts:  Black-Robed Bureaucracy, or 
Collegiality Under Challenge?, 42 MO. L. REV. 766, 768 (1983))). 
 19. See id. at 119–20 (stating that written opinions ensure judicial decisions 
are “the product of reasoned judgment and thoughtful evaluation rather than the mere 
exercise of whim and caprice”). 
 20. See generally Steven Shavell, The Appeals Process as a Means of Error 
Correction, 24 J. LEGAL STUD. 379 (1995).  There are, of course, some issues that lie 
within the discretion of a particular judge.  In such cases, there is a danger that a judge 
will show partiality for or against a party, which might affect the overall outcome of the 
case.  There is no corresponding danger, however, in the case of a judge’s 
preconception about an issue, because if the matter is within his discretion, barring 
clear error, he is free to come to whatever legal conclusion he wishes. 
 21. See Lloyd B. Snyder, The Constitutionality and Consequences of 
Restrictions on Campaign Speech by Candidates for Judicial Office, 35 UCLA L. REV. 
207, 248 (1987) (“[T]he voting public may reject a judicial candidate who makes 
excessive or inappropriate campaign pledges.”). 
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from knowing that the candidate is not open-minded.22 

Despite the inherent checks upon judges in the judicial system itself, 
changes were made to broaden disqualification standards and establish 
clear consequences for failing to honor these standards. 

C.  Federal Disqualification 

The common law requirement was first incorporated into the federal 
judicial system by Congress.  In 1792, Congress passed a law that required 
federal judges to disqualify themselves when they had a financial interest in 
the outcome of a case before them or when they had served as counsel for 
a party before them in the very same case. 23  This provision was amended 
in 1821 to require disqualification of a judge “so related to, or connected 
with, either party, as to render it improper for him, in his opinion, to sit on 
the trial of such suit or action.”24  A further amendment also required 

 

 22. See Alan B. Morrison, The Judge Has No Robes:  Keeping the Electorate 
in the Dark About What Judges Think About the Issues, 36 IND. L. REV. 719, 734 (2003). 
 23. Act of May 8, 1792, ch. 36, § 11, 1 Stat. 275, 278–79.  The statute provided: 

And be it further enacted, That in all suits and actions in any district court of 
the United States, in which it shall appear that the judge of such court is, any 
ways, concerned in interest, or has been of counsel for either party, it shall be 
the duty of such judge on application of either party, to cause the fact to be 
entered on the minutes of the court, and also to order an authenticated copy 
thereof, with all the proceedings in such suit or action, to be forthwith certified 
to the next circuit court of the district, which circuit court shall, thereupon, 
take cognizance thereof, in the like manner, as if it had been originally 
commenced in that court, and shall proceed to hear and determine the same 
accordingly. 

Id. 
 24. Act of Mar. 3, 1821, ch. 51, 3 Stat. 643, 643.  The statute provided: 

That in all suits and actions in any district court of the United States, in which 
it shall appear that the judge of such court is any ways concerned in interest, or 
has been of counsel for either party, or is so related to, or connected with, 
either party, as to render it improper for him, in his opinion, to sit on the trial 
of such suit or action, it shall be the duty of such judge, on application of either 
party, to cause the fact to be entered on the records of the court; and, also, an 
order that an authenticated copy thereof, with all the proceedings in such suit 
or action, shall be forthwith certified to the next circuit court of the district; 
and if there be no circuit court in such district, to the next circuit court in the 
state; and if there be no circuit court in such state, to the most convenient 
circuit court in an adjacent state; which circuit court shall, upon such record 
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disqualification of a judge whose relationship with an attorney in a matter 
was such that it would be, in his opinion, improper to sit on that case. 25  
This amendment was officially codified by statute as 28 U.S.C. § 455.  It 
was further changed in 1974 to require, in addition to disqualification for 
financial interests and personal relationships with a party or a party’s 
attorney, that judges disqualify themselves if requested to do so or if the 
judge himself deemed it appropriate—an assessment that in certain 
circumstances could not be waived by the parties. 26 

A similar statute was passed by Congress in 1911 that applied only to 
district court judges and also allowed litigants to seek disqualification of a 
judge not only for a conflict of interest, but also for any bias or prejudice 
that would prevent the judge from treating the parties fairly.27  No 
disciplinary action is taken against judges who fail to disqualify themselves 
under either provision. 

D.  The ABA Canons and Disqualification 

 In addition to Congress, the American Bar Association became 
involved in establishing rules of judicial conduct.  In 1922, the ABA 
created a committee to draft judicial ethics rules, with Chief Justice Taft 

 

being filed with the clerk thereof, take cognizance thereof, in the like manner 
as if such suit or action had been originally commenced in that court, and shall 
proceed to hear and determine the same accordingly; and the jurisdiction of 
such circuit court shall extend to all such cases so removed, as were cognizable 
in the district court from which the same was removed. 

Id. 
 25. Act of Mar. 3, 1911, ch. 231, § 20, 36 Stat. 1087, 1090 (codified as amended 
at 28 U.S.C. § 455 (2000)). 
 26. 28 U.S.C. § 455(e) (“No justice, judge, or magistrate judge shall accept 
from the parties to the proceeding a waiver of any ground for disqualification 
enumerated in subsection (b).  Where the ground for disqualification arises only under 
subsection (a), waiver may be accepted provided it is preceded by a full disclosure on 
the record of the basis for disqualification.”). 
 27. The statute specifically states: 

Whenever a party to any proceeding in a district court makes and files a timely 
and sufficient affidavit that the judge before whom the matter is pending has a 
personal bias or prejudice either against him or in favor of any adverse party, 
such judge shall proceed no further therein, but another judge shall be 
assigned to hear such proceeding. 

Id. § 144. 



BOPP 6.0.DOC 5/17/2007  11:08:41 AM 

730  Drake Law Review [Vol. 55 

chairing the committee.28  In 1924, the House of Delegates of the ABA 
adopted the thirty-four canons the committee offered as the new Code of 
Judicial Ethics.29  These rules were guidelines only, with no sanction 
attached.  As Chief Justice Taft noted in his final report: 

[W]e note the suggestion made by some critics, that the formal 
announcement of these principles will be inefficacious without a 
sanction. The code, however, is not intended to have the force of law; 
it is the statement of standards, announced as a guide and reminder to 
the judiciary and for the enlightenment of others, concerning what the 
bar expects from those of its members who assume judicial office.30 

Indeed, several states recognized the 1924 Code as aspirational, given 
its “mixture of generalized, hortatory admonitions and specific rules or 
standards of proscribed conduct.”31  However, the Code represented 
significant changes from the common law with regard to disqualification.  
In addition to expressing concern about pecuniary interests,32 the canons 
 

 28. ABA Joint Comm’n to Evaluate the Model Code of Judicial Conduct, 
About the Commission Background Paper, http://www.abanet.org/judicialethics/about/ 
background.html (last visited Apr. 4, 2007) [hereinafter Background Paper].  The ABA 
first began to consider resolutions for judicial canons in 1909 and 1917, but did not act 
until 1922.  Id.  An event demonstrating the need for a Code of Judicial Ethics 
occurred in the early 1920s when Judge Kennesaw Mountain Landis was discovered to 
be augmenting his federal salary of $7,500 by also serving as the commissioner of Major 
League Baseball, earning an additional $42,500 a year; the ABA resolved to censure 
the judge.  Id.; see also Walter P. Armstrong, Jr., The Code of Judicial Conduct, 26 SW. 
L.J. 708, 709 (1972). 
 29. CANONS OF JUDICIAL ETHICS (1924). 
 30. Committee on Judicial Ethics of the American Bar Association, Final 
Report and Proposed Canons of Judicial Ethics, 9 A.B.A. J. 449, 449 (1923).  The 
Preamble to the 1924 Code reflected this, stating that it was a “guide and reminder for 
judges . . . indicating what the people have a right to expect from them.”  CANONS OF 

JUDICIAL ETHICS Preamble (1924). 
 31. John F. Sutton, Jr., A Comparison of the Code of Professional 
Responsibility with the Code of Judicial Conduct, 1972 UTAH L. REV. 355, 355–56; see 
also Robert B. McKay, Judges, the Code of Judicial Conduct, and Nonjudicial 
Activities, 1972 UTAH L. REV. 391, 391. 
 32. CANONS OF JUDICIAL ETHICS Canon 26 (1924) (“A judge should abstain 
from making personal investments in enterprises which are apt to be involved in 
litigation in the court; and, after his accession to the Bench, he should not retain such 
investments previously made, longer than a period sufficient to enable him to dispose 
of them without serious loss.  It is desirable that he should, so far as reasonably 
possible, refrain from all relations which would normally tend to arouse the suspicion 
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asserted:  “A judge should not act in a controversy where a near relative is 
a party . . . [or where] the impression [might be made] that any person can 
improperly influence him or unduly enjoy his favor”33 and “should abstain 
from performing or taking part in any judicial act in which his personal 
interests are involved.”34  This new disqualification standard “represent[ed] 
a complete departure from common law principles.”35  Despite the 
significant changes made in the 1924 Code, further changes were yet to 
come. 

In 1969, the ABA, through committee, began revisions to the 1924 
Code with the specific goal of “preserving the integrity and independence 
of the judiciary.”36  The ABA House of Delegates adopted a revised Code 
in 1972 that gave the 1924 Code more force. 37  Its preface declared that the 
new Code of Judicial Conduct “states the standards that judges should 
observe.  The canons and text establish mandatory standards unless 
otherwise indicated.  It is hoped that all jurisdictions will adopt this Code 
and establish effective disciplinary procedures for its enforcement.”38  The 
1972 Code lowered the number of canons to seven, breaking each canon 
into subsections and adding commentary.  The disqualification provision, 
previously found in Canons 19 and 26, was moved to Canon 3 and was 
changed to state: 

A judge should disqualify himself in a proceeding in which his 
impartiality might reasonably be questioned, including but not limited 
to instances where: 

(a) [the judge] has a personal bias or prejudice concerning a party, or 

 

that such relations warp or bias his judgment, or prevent his impartial attitude of mind 
in the administration of his judicial duties.”). 
 33. Id. Canon 13. 
 34. Id. Canon 29. 
 35. Frank, supra note 9, at 618–19. 
 36. E. WAYNE THODE, REPORTER’S NOTES TO CODE OF JUDICIAL CONDUCT 
45 (1973). 
 37. The revision was motivated in part by events “that led to Justice Fortas’s 
resignation from the Supreme Court and the financial and other disclosures that came 
about when the U.S. Senate rejected President Nixon’s nomination of Federal Circuit 
Judge Haynsworth, and then Circuit Judge Carswell.”  RONALD D. ROTUNDA & JOHN 

S. DZIENKOWSKI, LEGAL ETHICS:  THE LAWYER’S DESKBOOK ON PROFESSIONAL 

RESPONSIBILITY § 10.0-2 (2006). 
 38. MODEL CODE OF JUDICIAL CONDUCT Preface (1972). 
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personal knowledge of disputed evidentiary facts concerning the 
proceeding; 

(b) [the judge] served as lawyer in the matter in controversy, or a 
lawyer with whom [the judge] previously practiced law served 
during such association as a lawyer concerning the matter, or the 
judge or such lawyer has been a material witness concerning it; 

(c) [the judge] knows that he, individually or as a fiduciary, or his 
spouse or minor child residing in his household, has a financial 
interest in the subject matter in controversy or in a party to the 
proceeding, or any other interest that could be substantially 
affected by the outcome of the proceeding; 

(d) [the judge or the judge’s] spouse, or a person within the third 
degree of relationship to either of them, or the spouse of such a 
person: 

(i) is a party to the proceeding, or an officer, director, or trustee of 
a party; 

(ii) is acting as a lawyer in the proceeding; 

(iii) is known by the judge to have an interest that could be 
substantially affected by the outcome of the proceeding; 

(iv) is to the judge’s knowledge likely to be a material witness in 
the proceeding.39 

Nearly every state adopted the 1972 Code.40  In doing so, an 
additional element was added to the disqualification provision:  not only 
could a litigant appeal a judge’s decision not to disqualify himself or 
herself, a litigant could now complain and request that a judge be 
disciplined for not doing so.41 

 

 39. Id. Canon 3C(1). 
 40. See JEFFREY M. SHAMAN, STEVEN LUBET & JAMES J. ALFINI, JUDICIAL 

CONDUCT AND ETHICS § 1.02, at 4–5 (3d ed. 2000) (noting that every state except 
Montana, Rhode Island, and Wisconsin adopted the 1972 Code). 
 41. Many states did not adopt the Preface; since 1960, however, nearly every 
state has created a judicial disciplinary body, consisting of both lawyers and non-
lawyers, that pursues disciplinary complaints and recommends a variety of sanctions to 
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Concerns soon arose about the Code’s use of “appearance” 
throughout the canons,42 with particular concern that it was too vague.43  
The ABA made amendments to the 1972 Code in 1990, but those changes 
only revised “should” to “shall” language,44 and expanded the Code to 
include all of a judge’s activities, whether on the bench or off.45  The 
disqualification provision remained in Canon 3, and only changed the 
language of “[a] judge should disqualify” to “[a] judge shall disqualify” and 
established a de minimis interest requirement to warrant disqualification, 
rather than the previous requirement of any interest.46  In 1999, a fifth part 

 

the state’s highest court.  See Edward J. Schoenbaum, A Historical Look at Judicial 
Discipline, 54 CHI.-KENT L. REV. 1, 21–22 (1977). 
 42. See, e.g., MODEL CODE OF JUDICIAL CONDUCT Canon 2 (1972) (requiring 
a judge to avoid the appearance of impropriety). 
 43. LISA L. MILORD, THE DEVELOPMENT OF THE ABA JUDICIAL CODE 13 
(1992). 
 44. See, e.g., MODEL CODE OF JUDICIAL CONDUCT Canon 2 (1990) (“A 
JUDGE SHALL AVOID IMPROPRIETY AND THE APPEARANCE OF 
IMPROPRIETY IN ALL OF THE JUDGE’S ACTIVITIES.”).  The Reporter’s notes 
highlighted that “[t]he black-letter statement of Canon 2 is very broad in its terms and 
perhaps the nearest to being hortatory of any provision in the Code.”  THODE, supra 
note 36, at 49. 
 45. See MODEL CODE OF JUDICIAL CONDUCT Canon 4 (1990) (regulating 
extra-judicial activities).  Other changes included consolidating Canons 4, 5, and 6 into 
a new Canon 4 and changing the wording of the resulting five canons to be gender 
neutral. 
 46. Id. Canon 3E(1).  The entire Canon read: 
A judge shall disqualify himself or herself in a proceeding in which the judge’s 
impartiality might reasonably be questioned, including but not limited to instances 
where: 
(a) the judge has a personal bias or prejudice concerning a party or a party’s 
lawyer, or personal knowledge of disputed evidentiary facts concerning the 
proceeding; 
(b) the judge served as a lawyer in the matter in controversy, or a lawyer with 
whom the judge previously practiced law served during such association as a 
lawyer concerning the matter, or the judge has been a material witness concerning 
it; 
(c) the judge knows that he or she, individually or as a fiduciary, or the judge’s 
spouse, parent or child wherever residing, or any other member of the judge’s 
family residing in the judge’s household, has an economic interest in the subject in 
controversy or in a party to the proceeding or has any other more than de minimis 
interest that could be substantially affected by the proceeding; 
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was added to Canon 3 to require disqualification if a party or party’s lawyer 
has made a contribution to that judge, the amount of which is determined 
by each state.47 

Currently, “[f]orty-nine states and the District of Columbia base their 
judicial ethics codes to varying degrees on the ABA Model Code of Judicial 
Conduct, and Montana has a code of judicial conduct that ‘bear[s] some 
degree of similarity to the Model Codes.’”48 

E.  The White Decision 

In 2002, the Supreme Court in Republican Party of Minnesota v. 
White held that Minnesota’s “announce clause,” which prohibited judicial 
candidates, including current judges, from stating their views on disputed 
legal and political issues, was an unconstitutional infringement on judicial 
candidates’ right of free speech.49  The Court, recognizing that the 
announce clause addressed “core” First Amendment speech, subjected the 
clause to strict scrutiny, which required the state to demonstrate that the 
clause was narrowly tailored to serve a compelling state interest.50  To 
satisfy this requirement, Minnesota claimed that the clause served two 
compelling interests:  preserving the impartiality of the judiciary, which 
preserves the due process rights of litigants; and preserving the appearance 
of the impartiality of judges, which serves to promote public confidence in 
the judiciary.51 
 

(d) the judge or the judge’s spouse, or a person within the third degree of 
relationship to either of them, or the spouse of such person: 
(i)    is a party to the proceeding, or an officer, director or trustee of a party; 
(ii)   is acting as a lawyer in the proceeding; 
(iii)  is known by the judge to have more than de minimis interest that could be 
substantially affected by the proceeding; 
(iv) is to the judge’s knowledge likely to be a material witness in the proceeding. 
Id. (footnotes omitted). 
 47. MODEL CODE OF JUDICIAL CONDUCT Canon 3E(1)(e) (2000). 
 48. Peter A. Joy, A Professionalism Creed for Judges:  Leading by Example, 
52 S.C. L. REV. 667, 692 (2001) (footnote omitted) (quoting JEFFREY M. SHAMAN ET 

AL., JUDICIAL CONDUCT AND ETHICS § 1.02, at 5 (3d ed. 2000)). 
 49. Republican Party of Minn. v. White, 536 U.S. 765, 788 (2002).  For a 
complete version of Minnesota’s announce clause, see MINN. CODE OF JUDICIAL 

CONDUCT Canon 5A(3)(d)(i) (2002). 
 50. White, 536 U.S. at 774–75. 
 51. Id. at 775. 
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 To evaluate the compelling nature of the impartiality the state sought 
to preserve—whether actual impartiality or the appearance thereof—the 
Court proposed three possible meanings of the term:  bias for or against 
parties,52 lack of preconceptions,53 and open-mindedness.54  The Court 
implicitly recognized that bias for or against a party does serve a 
compelling interest in protecting due process rights of litigants.55  If a judge 
had a financial or personal reason to rule in favor of one party or against 
another, due process would be violated.56  However, the Court held that 
the announce clause was not drafted toward that end because it addressed 
bias as to issues rather than parties.57 

 With regard to the “lack of preconception in favor of or against a 
particular legal view,” the Court held that such an interest was not 
compelling because no state has an interest in a judiciary comprised of 
judges who are blank slates, who have no fundamental understanding of 
what the law is or how it works; indeed, such an absence of preconceptions 
would demonstrate a lack of qualification for judgeship.58 

 In assessing impartiality to mean “open-mindedness,” the Court 
determined no such evaluation was necessary because it was clear that 
Minnesota had not drafted the announce clause to serve this interest.59  
Instead, the Court found the clause to be underinclusive because the state 
did not regulate, but rather encouraged speech that might bear insight into 
whether a judge was openminded or not, including prior legal opinions 
issued by that judge, publications and speeches offered prior to securing 
the office, and comments made by judges of the kind allowed by the 
Code.60 

 

 52. Id. 
 53. Id. at 777. 
 54. Id. at 778. 
 55. Id. at 775–76 (noting that the announce clause was not narrowly tailored 
without contesting that it served a compelling interest). 
 56. Id. at 776 (citations omitted). 
 57. Id. 
 58. Id. at 777–78 (emphasis omitted). 
 59. Id. at 778. 
 60. Id. at 779–81.  See MODEL CODE OF JUDICIAL CONDUCT Canon 4B (1990) 
(“A judge may speak, write, lecture, teach and participate in other extra-judicial 
activities concerning the law, the legal system, the administration of justice and non-
legal subjects, subject to the requirements of this Code.” (footnote omitted)). 
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III.  THE 2003 CHANGE TO THE ABA CODE 

Because of the Supreme Court’s decision in White, the ABA, through 
a Joint Commission, re-evaluated the Code in 2003.61  The Joint 
Commission filed its Final Draft Report on December 14, 2005, relocating 
the interest in regulating bias because of issues in the disqualification 
provision, rather than in direct prohibitions on speech, like an announce 
clause.62  The amended disqualification provision added an additional and, 
indeed, novel requirement: 

E.  Disqualification 

(1) A judge shall disqualify himself or herself in a proceeding in which 
the judge’s impartiality might reasonably be questioned, including 
but not limited to instances where: 

 . . . . 

(f) the judge, while a judge or a candidate for judicial office, has made 
a public statement that commits, or appears to commit, the judge 
with respect to 

 (i) an issue in the proceeding; or 

(ii) the controversy in the proceeding.63 

 The language of this additional disqualification requirement is 
derived from the “pledges and promises clause” and the “commits clause” 
found in Canon 5 of the 1990 Code; these clauses have consistently been 
struck down as unconstitutional because they reached the same speech as 
the announce clause in White.64  These provisions prohibited judicial 
candidates from “mak[ing] pledges or promises of conduct in office other 
 

 61. Background Paper, supra note 28. 
 62. See generally ABA JOINT COMM’N TO EVALUATE THE MODEL CODE OF 

JUDICIAL CONDUCT, INTRODUCTION TO FINAL DRAFT REPORT (2005), 
http://www.abanet.org/judicialethics/IntroductoryReportFinal.pdf (discussing changes 
made to the Model Code). 
 63. MODEL CODE OF JUDICIAL CONDUCT Canon 3E(1)(f) (2004) (footnote 
omitted). 
 64. For a current list of cases striking down the pledges and promises clause 
and the commit clause, see infra note 145. 
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than the faithful and impartial performance of the duties of the office” and 
from “mak[ing] statements that commit or appear to commit the candidate 
with respect to cases, controversies, or issues that are likely to come before 
the court.”65  They were recommended for adoption “to make the 
disqualification ramifications of prohibited speech violations explicit” and 
to reflect the goals of Canon 5.66 

 Part of the justification for moving this language to the 
disqualification requirement was Justice Kennedy’s apparent support for it 
in his concurring opinion in White.67  In his opinion, Justice Kennedy noted 
that the White decision did not prevent a state from “adopt[ing] recusal 
standards more rigorous than due process requires.”68  Some commentators 
have concluded, based on this statement, that the White decision does not 
apply in the recusal context.69  But this is incorrect.  As with a complete 
prohibition, mandatory recusal involves the threat of discipline for a judge 
who does not recuse himself when so required by state law.  One cannot 
avoid the constitutional prohibition on disciplining judges for exercising 
their First Amendment rights simply by labeling that discipline as a recusal. 

 Justice Kennedy’s comments were directed not to recusal based on a 
judge’s views on issues, but rather to the traditional recusal standards 
discussed above dealing with personal bias and conflict of interest.70  While 
the core of these standards is compelled by due process, no court has ever 
held that a state’s recusal requirements must be limited to situations in 
which recusal is required by due process.  A state may adopt more 
restrictive standards in this area, for example, requiring recusal when a 
judge owns a single share of a plaintiff company’s stock, because such 
requirements do not infringe on constitutionally protected rights.  
However, when recusal would implicate the First Amendment, such as 
 

 65. MODEL CODE OF JUDICIAL CONDUCT Canon 5A(3)(d)(i)–(ii) (1990).  
Modified forms of the clauses remain in the most recent version of the Code.  See 
MODEL CODE OF JUDICIAL CONDUCT Canons 2, R. 2.10(B), and 4, R. 4.1(A)(13) 
(2007), http://www.abanet.org/judicialethics/ABA_MCJC_approved.pdf. 
 66. ABA, MODEL CODE OF JUDICIAL CONDUCT AMENDMENTS 6 (2003), 
http://www.abanet.org/leadership/2003/journal/105b.pdf. 
 67. Republican Party of Minn. v. White, 536 U.S. 765, 794 (2002) (Kennedy, 
J., concurring). 
 68. Id. 
 69. See Joseph E. Lambert, Contestable Judicial Elections:  Maintaining 
Respectability in the Post-White Era, 94 KY. L.J. 1, 14 (2005). 
 70. See supra Part II.A. 
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when it is based on a judge’s comments regarding legal issues, it can only 
be justified if it furthers a compelling government interest.  To say that a 
state could restrict First Amendment rights absent a compelling 
government interest would turn decades of jurisprudence on its head, and 
it is a particularly strange view to attribute to Justice Kennedy, who has 
repeatedly suggested that restrictions on core political speech should be 
held unconstitutional regardless of whether they meet strict scrutiny.71  A 
state cannot circumvent the White decision by moving the language of the 
announce clause into its recusal provision.  Yet this is precisely what the 
2003 revision sought to do. 

Some states, such as Florida, have already substantially adopted the 
2003 version and require: 

A judge shall disqualify himself or herself in a proceeding in which the 
judge’s impartiality might reasonably be questioned,72 including . . . 
where: . . . 

(f) the judge, while a judge or a candidate for judicial office, has made 
a public statement that commits, or appears to commit, the judge with 
respect to: 

(i) parties or classes of parties in the proceeding; 

(ii) an issue in the proceeding; or 

(iii) the controversy in the proceeding.73 

Prior to this change in Florida’s canons, disciplinary action was taken 
against judges who failed to disqualify themselves because of bias against a 
party74 or that party’s attorney,75 because of participation in the case as a 

 

 71. See, e.g., White, 536 U.S. at 793 (Kennedy, J., concurring) (“I adhere to my 
view . . . that content-based speech restrictions that do not fall within any traditional 
exception should be invalidated without inquiry into narrow tailoring or compelling 
government interests.”). 
 72. Whether a judge’s impartiality is reasonably questioned appears to be 
contingent upon the litigant’s perspective rather than the judge’s perspective.  See 
Stevens v. Americana Healthcare Corp. of Naples, 919 So. 2d 713, 715 (Fla. Dist. Ct. 
App. 2006); Livingston v. State, 441 So. 2d 1083, 1086 (Fla. 1983).  “Such 
disqualification should be on a case-by-case basis.”  FLA. CODE OF JUDICIAL CONDUCT 
Canon 3E(1) cmt. (2006). 
 73. FLA. CODE OF JUDICIAL CONDUCT Canon 3E(1)(f). 
 74. See, e.g., Pearson v. Pearson, 870 So. 2d 248, 249 (Fla. Dist. Ct. App. 2004) 
(disqualifying a judge who stated a desire to “punish” petitioner, and finding the 
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former attorney,76 and because of the judge’s relationship to a party77 or a 
party’s attorney.78  While the inclusion of the “bias against a party” 
standard in the new provision is legitimate in the context of the state’s 
concerns, it is uncertain why or to what extent the state has an interest in 
restricting speech involving issues when no evidence of disciplinary concern 
exists to warrant such an inclusion, particularly when such a concern could 
have been disciplined under the broader “reasonably questioned” language 
of Canon 3E(1), but clearly was not.  Consequently, two problems arise 
with the adoption of the 2003 version:  an inappropriate focus on issues; 
and an inadequate reflection of an interest in open-mindedness. 

A.  Disqualification for Taking Positions on Issues Is Inappropriate 

 Recusal for announcing one’s views is unprecedented.79  Under both 

 

allegation of ex parte communications was alone sufficient to necessitate recusal). 
 75. See, e.g., Olszewska v. Ferro, 590 So. 2d 11, 11 (Fla. Dist. Ct. App. 1991) 
(granting writ of prohibition because “verbal altercations that occurred between 
Olszewska’s attorney and the court require[d] the judge to disqualify himself”). 
 76. See, e.g., Maharaj v. State, 684 So. 2d 726, 728 (Fla. 1996) (reversing in 
part because judge who presided over hearing was the supervising attorney of the 
prosecuting attorneys and should have recused himself); Duest v. Goldstein, 654 So. 2d 
1004, 1004 (Fla. Dist. Ct. App. 1995) (granting motion for disqualification because trial 
judge delivered a document to prosecutor during the proceedings and because judge 
was a supervising state attorney over the division in which Duest was tried). 
 77. See, e.g., S.E. Bank, N.A. v. Capua, 584 So. 2d 101, 103 (Fla. 1991) 
(granting prohibition because the judge was in a position identical to that of one of the 
parties). 
 78. See, e.g., In re Frank, 753 So. 2d 1228, 1239–40 (Fla. 2000) (stating the 
judge should have disclosed that one of the party’s attorney was representing his 
daughter in a divorce proceeding); Berry v. Berry, 765 So. 2d 855, 857 (Fla. Dist. Ct. 
App. 2000) (granting prohibition because the judge was simultaneously being 
represented by one of the party’s attorneys). 
 79. There is one decision in which a judge was required to disqualify himself 
for prior announcement of views on an issue.  See Republic of Panama v. Am. Tobacco 
Co., 217 F.3d 343, 347 (5th Cir. 2000), rev’d on other grounds sub nom. Sao Paulo State 
of the Federative Republic of Brazil v. Am. Tobacco Co., 535 U.S. 229, 232 (2002) 
(holding that a judge who had previously been associated with a view of a legal issue 
must recuse himself from a case involving that legal issue).  In his dissent on the 
request for rehearing en banc, Judge Wiener stated: 

     The panel opinion for this case marks the first time in the history of 
American jurisprudence that an appellate court has reversed a trial judges’s 
discretionary refusal to recuse himself—and has ordered the judge recused—
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federal law80 and the ABA Model Canons, disqualification is 

only required if there is bias concerning a party,81 as distinguished from 
bias concerning an issue in the case. . . .  [Thus] a judge need not 
disqualify himself if bias arose from his beliefs as to the law that 
applies to a case.  A judge may have fixed beliefs about principles of 
law that would not mandate disqualification. Otherwise, a judge could 
not write books or articles or speak on legal subjects—all activities 
expressly permitted under [1990 ABA] Canon 4B.82  Indeed, after 
deciding cases and creating precedent for years, it would be incredible 
if the judge did not form some fixed ideas about the law.83 

This has been the longstanding position of the ABA.84  The Supreme 
Court has found that prior expressions of views on issues that then came 

 

based solely on the fact that many years earlier, while he was a practicing 
attorney, he had been linked (erroneously at that) with one view of a legal 
issue that was then pending in state court and . . . [that view is] now being 
espoused by one of the parties in a case pending before him. 

Republic of Panama v. Am. Tobacco Co., 265 F.3d 299, 300 (5th Cir. 2001) (Wiener, J., 
dissenting). 
 80. See 28 U.S.C. § 455(b)(1) (2000) (requiring a judge to disqualify himself 
“[w]here he has a personal bias or prejudice concerning a party”). 
 81. See MODEL CODE OF JUDICIAL CONDUCT Terminology (2004) 
(“‘Impartiality’ or ‘impartial’ denotes absence of bias or prejudice in favor of, or 
against, particular parties or classes of parties, as well as maintaining an open mind in 
considering issues that may come before the judge.”).  Disqualification requires “deep-
seated favoritism or antagonism that would make fair judgment impossible.”  Liteky v. 
United States, 510 U.S. 540, 555 (1994); see also id. at 558 (Kennedy, J., concurring) 
(“[A] judge should be disqualified only if it appears that he or she harbors an aversion, 
hostility or disposition of a kind that a fair-minded person could not set aside when 
judging the dispute.”). 
 82. Nor could judges have web blogs like those maintained by Judges Posner 
and Becker.  See The Becker-Posner Blog, http://www.becker-posner-blog.com (last 
visited Apr. 3, 2007). 
 83. ROTUNDA & DZIENKOWSKI, supra note 37, at 820–21. 
 84. For example, the original draft of the 1972 ABA Canon 3C(1)(a), which 
required disqualification if a judge “had a fixed belief concerning the merits,” was 
changed to the “personal bias or prejudice” standard for fear the original draft “would 
require a judge to disqualify himself if he had a fixed belief about the law applicable to 
a given case.”  THODE, supra note 36, at 61 (internal quotation marks omitted).  “[T]he 
[ABA Drafting] Committee recognized the necessity and the value of judges’ having 
fixed beliefs about constitutional principles and many other facets of the law.”  Id. 
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before administrative adjudicators did not require disqualification.85  This 
has led courts to unequivocally hold that recusal was not required by “the 
mere fact that a judge has previously expressed an opinion on a point of 
law.”86 

 Further, due process does not require recusal for having expressed a 
view on an issue.87  Due process requires trial before an unbiased judge.88  
However, due process disqualification is required “only in the most 
extreme of cases.”89  It must be shown that the judge “‘has a direct, 
 

 85. See, e.g., FTC v. Cement Inst., 333 U.S. 683, 703 (1948) (ruling that the 
FTC properly refused to disqualify itself); United States v. Morgan, 313 U.S. 409, 422 
(1941). 
 86. Nichols v. Alley, 71 F.3d 347, 351 (10th Cir. 1995) (quoting United States 
v. Cooley, 1 F.3d 985, 993–94 (10th Cir. 1993)), accord Laird v. Tatum, 409 U.S. 824, 
836 (1972) (Justice Rehnquist denying a motion from respondents that he disqualify 
himself from participation).  See also Buell v. Mitchell, 274 F.3d 337, 347 (6th Cir. 2001) 
(holding that a judge who previously, as a legislator, supported a bill restoring the 
death penalty was not required to recuse himself from a death penalty case); United 
States v. Wilkerson, 208 F.3d 794, 799 (9th Cir. 2000); United States v. Bauer, 84 F.3d 
1549, 1560 (9th Cir. 1996) (holding that a judge’s views on legal issues may not serve as 
a basis for a motion to disqualify that judge); Cooley, 1 F.3d at 993; Leaman v. Ohio 
Dep’t of Mental Retardation & Dev. Disabilities, 825 F.2d 946, 949 n.1 (6th Cir. 1987); 
S. Pac. Commc’ns Co. v. AT&T, 740 F.2d 980, 993 (D.C. Cir. 1984) (stating that the 
mere fact that a judge has views on the law or policies at issue in a case before him does 
not require his recusal); Rosquist v. Soo Line R.R., 692 F.2d 1107, 1112 (7th Cir. 1982) 
(stating that the judge was not required to recuse himself when he holds and expresses 
certain views on a general subject); United States v. Conforte, 624 F.2d 869, 882 (9th 
Cir. 1980) (stating that the views of a judge on legal issues are not an adequate basis for 
motions to disqualify); United States v. Bray, 546 F.2d 851, 857 (10th Cir. 1976);  see 
also United States v. Barry, 961 F.2d 260, 263 (D.C. Cir. 1992) (holding that a judge’s 
bias can only be disqualifying if it stems from an extrajudicial source and makes the 
judge’s impartiality reasonably questionable); United States v. Payne, 944 F.2d 1458, 
1476 (9th Cir. 1991) (holding that expertise or exposure to a subject does not require a 
judge to recuse himself); United States v. Alabama, 828 F.2d 1532, 1543 (11th Cir. 
1987) (indicating that personal bias based upon a judge’s background and associations 
alone does not require recusal). 
 87. “[S]tatutory grounds for disqualification are stricter than the 
requirements of due process.” Alabama, 828 F.2d at 1540 n.22.  As a result, due process 
concerns are already met if statutory disqualification requirements are satisfied.  But 
see Randall T. Shepard, Campaign Speech:  Restraint and Liberty in Judicial Ethics, 9 
GEO. J. LEGAL ETHICS 1059, 1090 (1996) (stating there is a conflict between judges’ 
First Amendment free speech rights and litigants’ due process rights). 
 88. Johnson v. Mississippi, 403 U.S. 212, 216 (1971). 
 89. Aetna Life Ins. Co. v. Lavoie, 475 U.S. 813, 821 (1986). 
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personal, substantial, pecuniary interest in reaching a conclusion against 
him in his case.’”90  Thus, due process requires recusal if the judge has a 
personal bias, or prejudice concerning a party, but does not require recusal 
when a judge expresses an opinion on an issue,91 or associates with a group 
that embraces particular issues.92 

 However, opinions on issues must be distinguished from “pre-hearing 
pronouncements concerning the proper decision of cases made by judges 
likely to hear those very cases.  Pronouncements of this description are 
inconsistent with the core judicial responsibility of hearing before 
deciding.”93  Thus, 

due process would [not] be offended if a judge presiding over a case 
expressed a general opinion regarding a law at issue in a case before 
him or her.  The problem arises when the judge has prejudged the facts 
or the outcome of the dispute before her.  In those circumstances, the 
decisionmaker “cannot render a decision that comports with due 
process,”94 

 

 90. Id. at 821–22 (quoting Tumey v. Ohio, 273 U.S. 510, 523 (1927)). 
 91. Richard Briffault, Judicial Campaign Codes After Republican Party of 
Minnesota v. White, 153 U. PA. L. REV. 181, 206 (2004). 

     With respect to the role of the Announce Clause in protecting judicial 
impartiality, the Court was correct in its conclusion that the Clause was poorly 
aimed at the prevention of bias against parties and, more importantly, that 
impartiality cannot be equated with an absence of preconceptions about legal 
issues. Surely, any candidate with significant experience in law has some 
preconceptions about legal issues.  All the Announce Clause could do was 
preclude candidates from telling the electorate about their preconceptions. 
And if the articulation of views concerning legal issues is treated as an absence 
of impartiality, many veteran judges with consistent jurisprudential approaches 
in certain types of cases would be barred from hearing those cases in the 
future.   

Id. at 206.    
 92. Republican Party of Minn. v. White, 456 F.3d 912, 919 (8th Cir. 2006). 
 93. Jon C. Blue, A Well-Tuned Cymbal?  Extrajudicial Political Activity, 18 
GEO. J. LEGAL ETHICS 1, 25 (2004). 
 94. Franklin v. McCaughtry, 398 F.3d 955, 962 (7th Cir. 2005) (“[T]he only 
inference that can be drawn from the facts of record is that Judge Schroeder decided 
that Franklin was guilty before he conducted Franklin’s trial. This is a clear violation of 
Franklin’s due process rights.”). 
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and recusal is required.95  The 2003 disqualification requirement, however, 
does not recognize this distinction. 

 Nor does it place much faith in judges.  Requiring recusal because 
they have views on issues presumes that judges are incapable of following 
their oath.  It has long been established that “‘the law will not suppose a 
possibility of bias or favour in a judge, who is already sworn to administer 
impartial justice, and whose authority greatly depends upon that 
presumption and idea.’”96  Thus, “[t]here is a presumption of impartiality 
on the part of judges,”97 that they “are honest, upright individuals . . . [who] 
rise above biasing influences,”98 and that, because a “judge [is] sworn to 
administer impartial justice, [the judge] is qualified and unbiased.”99  
Further, the Supreme Court has accepted “the notion that the 
‘conscientious judge will, as far as possible, make himself aware of his 
biases of this character, and, by that very self-knowledge, nullify their 
effect.’”100  Thus, while the presumption of impartiality may be overcome in 
particular cases requiring judicial disqualification, wholesale and 
categorical rejection of the presumption for all judges who state their views 
carries “a much more difficult burden of persuasion.”101  The court must be 
convinced that “under a realistic appraisal of psychological tendencies and 

 

 95. See Blue, supra note 93, at 26 (“[I]t is a violation of judicial ethics to 
decide a case without hearing it.”); see also In re Boston’s Children First, 244 F.3d 164, 
167 (1st Cir. 2001) (“Judge Gertner’s statement . . . could be construed as a comment 
on the merits of the pending motions for preliminary injunction and class 
certification.”); United States v. Cooley, 1 F.3d 985, 995 (10th Cir. 1993).  The judge’s 
statements on television “unavoidably created the appearance that the judge had 
become an active participant in bringing law and order to bear on the protesters, rather 
than remaining as a detached adjudicator.  We conclude that at least after the judge’s 
volunteer appearance on national television to state his views regarding the ongoing 
protests, the protesters, and his determination that his injunction was going to be 
obeyed, a reasonable person would harbor a justified doubt as to his impartiality in the 
case involving these defendants.”  Id. (footnote omitted). 
 96. See Aetna Life Ins. Co. v. Lavoie, 475 U.S. 813, 820 (1986) (quoting 
BLACKSTONE, supra note 12, at *361). 
 97. Wilson v. Neal, 16 S.W.3d 228, 231 (Ark. 2000). 
 98. Franklin, 398 F.3d at 959. 
 99. Dillard’s Inc. v. Scott, 908 So. 2d 93, 99 (Miss. 2005). 
 100. Liteky v. United States, 510 U.S. 540, 562 (1994) (Kennedy, J., 
concurring) (quoting In re J.P. Linahan, Inc., 138 F.2d 650, 652 (2d Cir. 1943)) 
(discussing a judge’s prior participation in related litigation). 
 101. Withrow v. Larkin, 421 U.S. 35, 47 (1975). 
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human weakness,” public expression of a judge’s general views on the law 
during a campaign “poses such a risk of actual bias or prejudgment that the 
practice must be forbidden.”102 

 Certainly, it is true that judges have opinions on the law and that 
these opinions will influence their judging.  But it is readily apparent that 
judges are obligated to set aside those opinions, and that the process of 
judging can cause judges to decide cases contrary to those views.103  Thus, 
“[t]he fact that some aspect of [a judge’s] propensities [on issues] may have 
been publicly articulated prior to coming to this Court cannot . . . be 
regarded as anything more than a random circumstance that should not by 
itself form a basis for disqualification.”104  Expression of a view on an issue 
simply does not overcome the presumption of impartiality of all judges and 
cannot be a basis for wholesale disqualification. 

There have been numerous applications of this view.  Disqualification 
is not required when a judge, while handling drug cases, gives a lecture to 
police officers about “increas[ing] the prospects for conviction in narcotics 
cases”;105 writes on a legal issue commending the present law or proposing 
legal reform;106 or engages in a wide variety of extrajudicial activities to 
promote the law.107  Further, disqualification cannot be based on prior 
judicial rulings in a current or prior proceeding,108 or because the judge has 
been involved with the development of the law in government or through 
scholarly writings.109  Finally, disqualification is not justified because a 

 

 102. Id. 
 103. See Briffault, supra note 91, at 198–201; Ronald D. Rotunda, Judicial 
Elections, Campaign Financing, and Free Speech, 2 ELECTION L.J. 79, 88–89 (2003) 
(setting forth examples of judges who reached judicial opinions contrary to their 
previous nonjudicial opinions). 
 104. Laird v. Tatum, 409 U.S. 824, 836 (1972) (Rehnquist, J., on motion to 
recuse). 
 105. United States v. Pitera, 5 F.3d 624, 626 (2d Cir. 1993). 
 106. Judicial Conference of the United States Comm. on Codes of Conduct, 
Formal Op. 55 (1977, rev. 1998), available at http://www.uscourts.gov/guide/vol2/ 
55.html. 
 107. Judicial Conference of the United States Comm. on Codes of Conduct, 
Formal Op. 93 (1997, rev. 1998), available at http://www.uscourts.gov/guide/ 
vol2/93.html. 
 108. Liteky v. United States, 510 U.S. 540, 555 (1994). 
 109. See Laird, 409 U.S. at 831–33 (Justice Rehnquist denying a motion from 
respondents that he disqualify himself from participation); Del Vecchio v. Ill. Dep’t of 
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minority judge is handling a civil rights case, was a civil rights lawyer, was a 
political figure or member of the state senate who took public positions 
concerning the public institutions before the court, or stated strong views 
prior to joining the bench.110 

 Further, the practical result of adopting such a standard for 
disqualification not only chills judicial candidates from announcing their 
views on disputed legal and political issues, but also harms the judicial 
process.  Indeed, the wide-ranging implications for all judges can only give 
one pause.  Judges not only have the duty to recuse, if warranted, but also 
the obligation “not to recuse when there is no occasion for him to do so.”111  
The 2003 disqualification requirement exponentially increases the 
opportunity for strategic recusal, where a party can manipulate which judge 
considers his or her case.  Yet, 

the disqualification decision must reflect not only the need to secure 
public confidence through proceedings that appear impartial, but also 
the need to prevent parties from too easily obtaining the 
disqualification of a judge, thereby potentially manipulating the system 
for strategic reasons, perhaps to obtain a judge more to their liking.112 

The adoption by the ABA of this disqualification provision in 2003 
has already spawned speculation on whether Justice O’Connor should have 
recused herself in Bush v. Gore.113  Lawyers hardly need more 
encouragement to bring disqualification demands. 

 B.  Open-Mindedness Is Not Served by Requiring Disqualification on 
Issues 

Additionally, the 2003 version’s focus on issues is not legally tenable.  
The beginning of the disqualification provision expresses a concern about 
circumstances in which impartiality can be reasonably questioned.114   The 
Code defines impartiality as the “absence of bias or prejudice in favor of, 
or against, particular parties or classes of parties, as well as maintaining an 

 

Corr., 31 F.3d 1363, 1377 n.3 (7th Cir. 1994) (en banc). 
 110. See United States v. Alabama, 828 F.2d 1532, 1542–44 (11th Cir. 1987). 
 111. Hinman v. Rogers, 831 F.2d 937, 939 (10th Cir. 1987). 
 112. In re Allied-Signal Inc., 891 F.2d 967, 970 (1st Cir. 1989). 
 113. Geyerman & Suggs, supra note 4, at 782; Bush v. Gore, 531 U.S. 98 
(2000).   
 114. MODEL CODE OF JUDICIAL CONDUCT Canon 3E(1) (2004). 
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open mind in considering issues that may come before the judge.”115 

It is clear that the disqualification provision is not directed toward 
bias for or against a party because it focuses on issues rather than parties: 

A judge shall disqualify himself or herself in a proceeding in which the 
judge’s impartiality might reasonably be questioned, including but not 
limited to instances where . . . the judge, while a judge or a candidate 
for judicial office, has made a public statement that commits, or 
appears to commit, the judge with respect to (i) an issue in the 
proceeding; or (ii) the controversy in the proceeding.116 

Instead, open-mindedness appears to be the focus of the provision.  This 
appeal to open-mindedness is derived from the White case117 and is a 
conception of impartiality that concerns a judge’s views on legal issues.  
The White court’s notion of open-mindedness did not prohibit a judge from 
having preconceptions about legal issues, even firmly held and strongly 
stated ones.  Rather, it only required “that he be willing to consider views 
that oppose his preconceptions, and remain open to persuasion, when the 
issues arise in a pending case.”118  In the words of Justice Scalia, this notion 
of impartiality would “guarantee each litigant, not an equal chance to win 
the legal points in the case, but at least some chance of doing so.”119 

The White court did not hold that this sort of open-mindedness was a 
compelling state interest.120  Yet even if the state’s interest in preserving 
judicial open-mindedness is compelling, that interest as defined by White is 
ill-suited as a justification for judicial speech restrictions and 
disqualification requirements based on issues.  Most attempts to justify 
such restrictions on the basis of judicial open-mindedness end up treating 
that interest the same as the “impartiality toward issues” interest rejected 
in White. 

The reason for this is simple.  The threshold for establishing open-

 

 115. Id. Terminology. 
 116. Id. Canon 3E. 
 117. See Republican Party of Minn. v. White, 536 U.S. 765, 778 (2002). 
 118. Id. 
 119. Id. 
 120. Id. (“It may well be that impartiality [in the sense of open-mindedness], 
and the appearance of it, are desirable in the judiciary, but we need not pursue that 
inquiry, since we do not believe the Minnesota Supreme Court adopted the announce 
clause for that purpose.”). 
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mindedness as set forth in White is so low that there are very few 
statements made by judges that could even implicate the interest.  Open-
mindedness is not inconsistent with having positions on legal issues, or with 
expressing those positions.121  Nor is it inconsistent with having even firmly 
held positions expressed in the strongest terms.  A judge may passionately 
believe that a given legal conclusion is the right one, but as long as he is 
willing to hear and consider contrary arguments, he will meet the White 
standard for open-mindedness. 

For a statement to implicate judicial open-mindedness, it has to do 
more than simply give a candidate’s position on a legal issue.  A judge who 
says “I support the death penalty” or “I am pro-choice” has not thereby 
shown himself to be close-minded because it is possible to have a firm 
opinion on a matter and still be open to argument.  Nor will it suffice to 
infer a lack of open-mindedness based on a lack of qualifying statements 
from the judge that he will follow the law.  Judges are presumed to be 
impartial.122  It is presumed that they will follow the law, deal with each 
case individually, and be open to arguments on a legal point.  Only if the 
judge’s statement itself openly contradicts these judicial duties could it 
form the basis for mandatory disqualification consistent with the First 
Amendment. 

At the outer limits, a state may be able to require disqualification if a 
judge has pledged or promised a certain result in a particular case or class 
of cases, because this tends to indicate that the judge is unwilling to change 
his mind based on new evidence and argument.123  But it could not require 
disqualification based on less than this, and any pledge or promise would 
have to be explicit in order to overcome the presumption of impartiality 
granted to all judges.  Judicial open-mindedness cannot justify most 
existing disqualification requirements based on issues because they 
prohibit statements, such as those that appear to commit a candidate, that 
do not implicate the standard of open-mindedness set forth in White.124 

 

 121. Id. (noting that open-mindedness does not demand of a judge “that he 
have no preconceptions on legal issues”). 
 122. Id.; see supra notes 97–103 and accompanying text. 
 123. See White, 536 U.S. at 778 (stating that a judge is open-minded if he is 
“willing to consider views that oppose his preconceptions, and remain[s] open to 
persuasion, when the issues arise in a pending case”). 
 124. See MODEL CODE OF JUDICIAL CONDUCT Canon 3E(1)(f) (2004) 
(covering public statements that appear to commit the judge). 
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Some courts and commentators might be tempted to raise the 
threshold of open-mindedness somewhat and to give the standard a bit 
more bite than it would appear to have based on the White decision.125  But 
this cannot be done for at least three reasons.  First, while the Supreme 
Court did not hold that even this lenient standard of open-mindedness was 
a compelling government interest,126 a stronger standard would certainly 
not be compelling.  There are many legal issues on which society wants 
judges to have firm and settled opinions.  For example, it is not desirable 
for judges to entertain serious doubts as to whether conviction in a criminal 
case requires proof beyond a reasonable doubt, whether truth is a defense 
against a claim for libel, or whether lower courts are bound to follow 
higher court precedent.  Any standard of open-mindedness that requires 
judges to do more than respectfully listen to parties arguments on these 
questions before ruling against them is not only harmful to the judicial 
system, but it is also not compelling. 

Second, a stronger standard of open-mindedness would, as a practical 
matter, require the disqualification of judges in most cases.  If applied 
consistently, it would require disqualification in any case in which the judge 
previously discussed legal issues in a prior judicial opinion that were 
involved in the current case.  As noted in White, judges often feel more 
constrained to vindicate a position they have expressed in a carefully 
reasoned written judicial opinion than one they have expressed during the 
course of an election campaign.127  Legal positions given in judicial opinions 
are often forcefully stated,128 as are the opinions judges sometimes give 
when off the bench.129  Many judges also follow certain well-defined legal 

 

 125. See, e.g., id. Terminology (“‘Impartiality’ or ‘impartial’ denotes absence of 
bias or prejudice in favor of, or against, particular parties or classes of parties, as well as 
maintaining an open mind considering issues that may come before the judge.”). 
 126. White, 536 U.S. at 788. 
 127. Id. at 780–81. 
 128. See, e.g., Bush v. Gore, 531 U.S. 98, 128–29 (2000) (Stevens, J., dissenting) 
(“Although we may never know with complete certainty the identity of the winner of 
this year’s Presidential election, the identity of the loser is perfectly clear.  It is the 
Nation’s confidence in the judge as an impartial guardian of the rule of law.”); Callins 
v. Collins, 510 U.S. 1141, 1145 (1994) (Blackmun, J., dissenting in a denial of certiorari) 
(“From this day forward, I no longer shall tinker with the machinery of death.”); 
Webster v. Reprod. Health Servs., 492 U.S. 490, 532 (1989) (Scalia, J., concurring) 
(“Justice O’Connor’s assertion that a ‘fundamental rule of judicial restraint’ requires us 
to avoid reconsidering Roe, cannot be taken seriously.” (citation omitted)). 
 129. See, e.g., Editorial, Justice Kennedy Speaks Out, N.Y. TIMES, Aug. 12, 
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methodologies, and as such, are likely to have strong views about a legal 
issue even if they have never encountered it before.130  Judges sometimes 
do change their minds on a legal issue,131 but this happens quite rarely.  It is 
unlikely, for example, that Justice Scalia would ever vote to uphold Roe v. 
Wade, or that Justice Stevens would ever vote to overturn it.132  But this 
does not mean that they should be forced to disqualify themselves in all 
future cases involving abortion. 

Finally, adopting a stronger standard of open-mindedness would 
inevitably lead to arbitrary enforcement based on subjective standards.  
Because open-mindedness is an inner disposition, it is extremely difficult to 
prove its presence or absence in a given case.  Any attempt to do so would 
necessarily involve hypothesizing about the inner workings of a judge’s 
psyche, and would, ironically, leave judges vulnerable to the biases and 
preconceptions of the enforcing bodies. 

In addition, even prohibiting the limited range of statements that do 
implicate judicial open-mindedness will not advance that interest in a 
significant number of cases.  Whether a judge is open-minded depends not 
on what he says, but on what he believes.  A statement by a judge does not 
make the judge close-minded, it only provides evidence that he was closed-
minded before he made the statement.  Judicial speech restrictions and 
disqualification requirements based on issues seem to operate on the 
assumption that it is acceptable for a judge to have a closed mind so long as 
he also has a closed mouth. 

Does all of this mean that open-mindedness is a useless concept in 
judicial ethics?  Certainly not.  Judicial open-mindedness can still serve as a 

 

2003, at A16; Antonin Scalia, God’s Justice & Ours, FIRST THINGS, May 2002, at 17; 
Sandra Day O’Connor, Remarks before the Southern Center for International Studies 
(Oct. 28, 2003). 
 130. See, e.g., STEPHEN BREYER, ACTIVE LIBERTY:  INTERPRETING OUR 

DEMOCRATIC CONSTITUTION (2005); ANTONIN SCALIA, A MATTER OF 
INTERPRETATION:  FEDERAL COURTS AND THE LAW (1997). 
 131. See, e.g., Jones v. Opelika, 316 U.S. 584, 623–24 (1942) (Black, J., 
dissenting) (“Since we [Justices Black, Douglas, & Murphy] joined in the opinion in the 
Gobitis case, we think this is an appropriate occasion to state that we now believe that 
it . . . was wrongly decided.”). 
 132. See Erwin Chemerinsky, Restrictions on the Speech of Judicial Candidates 
Are Unconstitutional, 35 IND. L. REV. 735, 744 (2002) (stating that judges bring to the 
bench views about important issues, which may evolve over time, but that ultimately 
guide judicial decision-making); see also Roe v. Wade, 410 U.S. 113 (1973). 
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useful goal to be applied by judges on a voluntary basis.  Judicial self-
policing has long played a central role in preserving judicial impartiality 
and can continue to do so in this context.  Judges are expected to know 
their biases and correct for them in the performance of their judicial 
duties.133  When a judge feels that he cannot adequately check his own bias, 
he can disqualify himself voluntarily, as has happened on a number of 
recent occasions.134  Voluntary disqualification does not implicate the White 
decision135 and can serve as a finely tuned alternative to the blunt 
instrument of mandatory disqualification backed  by threats of discipline. 

IV.  THE 2007 VERSION OF THE DISQUALIFICATION REQUIREMENT 

After the 2003 change to the Code, the ABA sought to further revise 
the judicial canons and provided another disqualification provision in the 
2007 Code, which states: 

A judge shall disqualify himself or herself in any proceeding in which 
the judge’s impartiality might reasonably be questioned, including but 
not limited to [instances where] . . . [t]he judge, while a judge or a 
judicial candidate, has made a public statement, other than in a court 
proceeding, judicial decision, or opinion, that commits or appears to 
commit the judge to reach a particular result or rule in a particular way 
in the proceeding or controversy.136 

 

 133. See Liteky v. United States, 510 U.S. 540, 562 (1994) (Kennedy, J., 
concurring).  “Some may argue that a judge will feel the ‘motivation to vindicate a 
prior conclusion’ when confronted with a question for the second or third time, for 
instance, upon trial after a remand.”  Id. (quoting David L. Ratner, Disqualification of 
Judges for Prior Judicial Actions, 3 HOW. L.J. 228, 229–30 (1957)).  “Still, we accept the 
notion that the ‘conscientious judge will, as far as possible, make himself aware of his 
biases of this character, and, by that very self-knowledge, nullify their effect.’  The 
acquired skill and capacity to disregard extraneous matters is one of the requisites of 
judicial office.”  Id. (citation omitted) (quoting In re J. P. Linahan, Inc., 138 F.2d 650, 
652 (2d Cir. 1943)). 
 134. See, e.g., Richard Willing, Scalia Sits out Pledge Case, Stays for Cheney, 
USA TODAY, Mar. 25, 2004, at 3A. 
 135. Republican Party of Minn. v. White, 536 U.S. 765, 783 n.11 (2002). 
 136. MODEL CODE OF JUDICIAL CONDUCT Canon 2, R. 2.11(A)(5) (2007), 
http://abanet.org/judicialethics/ABA_MCJC_approved.pdf (footnotes omitted).  The 
new Code, consisting of four canons, was approved by the ABA House of Delegates on 
February 12, 2007.  ABA Joint Comm’n to Evaluate the Model Code of Judicial 
Conduct, ABA Model Code of Judicial Conduct, Feb. 2007 (Feb. 2007), available at 
http://www.abanet.org/judicialethics/approved_MCJC.html. 
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This revision most notably narrows the provision to only apply in instances 
in which a judge has made a commitment to certain results in a particular 
case.  While this change is laudable, the use of “appears to commit” 
language remains a problem. 

A.  Judges Should Not Pledge or Promise Certain Results in a Particular 
Case 

 By establishing that a judge may be disciplined for failing to 
disqualify himself in a circumstance in which the judge has committed “to 
reach a particular result or rule in a particular way in the proceeding or 
controversy,”137 the ABA has properly returned the focus of the 
disqualification provision to address bias rather than opinions the judge 
may have on an issue being litigated.138  A statement articulating the proper 
outcome of a case prior to hearing such a case violates the judge’s 
responsibility to hear a matter before deciding its outcome.139  Thus, by 
preventing judges from hearing cases in which they have already promised 
a particular result prior to hearing the facts of the case or controversy, 
judges are ensured to honor their oath to uphold the law. 

 Indeed, this most recent formulation comports very closely with the 
one supported by both the majority and dissenters in White.  Justice Scalia, 
writing for the majority, noted that “[w]e know that ‘announc[ing] . . . 
views’ on an issue covers much more than promising to decide an issue a 
particular way.”140    Justice Ginsburg reaffirmed this in her dissent:  “[T]he 
State may constitutionally prohibit judicial candidates from pledging or 
promising certain results.”141  Such a restriction recognizes a litigant’s due 

 

 137. MODEL CODE OF JUDICIAL CONDUCT Canon 2, R. 2.11(A)(5) (2007). 
 138. See supra text accompanying note 95.   
 139. See supra notes 97–107. 
 140. White, 536 U.S. at 770 (quoting MINN. CODE OF JUDICIAL CONDUCT 
Canon 5(A)(3)(d)(i) (2002)). 
 141. Id. at 813 (Ginsburg, J., dissenting).  This formulation was also advanced 
by the plaintiffs in White.  Brief for Petitioners, Republican Party of Minn. et al. at 35, 
White, 536 U.S. 765 (No. 01-521) (“General statements about the law are qualitatively 
different than ‘pledges and promises.’ The latter commits the candidate to rule a 
certain way in a particular case; the former does not.”); see also Transcript of Oral 
Argument at 14–16, White, 536 U.S. 736 (No. 01-521).  Moreover, the amici supporting 
Minnesota in White argued for the same formulation; see, e.g., Brief for Brennan Ctr. 
For Justice et al. as Amici Curiae Supporting Requirements at 23, White, 536 U.S. 736 
(No. 01-521) (“All of the parties and amici in this case agree that judges should not 
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process rights “to an impartial and disinterested tribunal in both civil and 
criminal cases,”142 and properly balances that interest with the competing 
interest in free speech.143  The most recent version of the disqualification 
requirement perfectly reflects the interest in an impartial judge and 
balances this interest against other constitutional rights by adopting a 
narrow standard. 

 As a practical matter, narrowing the scope of the disqualification 
requirement to only apply to promises of certain results in a particular case 
gives the requirement a concrete context of application and alleviates any 
vagueness or overbreadth problems.144  A judge seeking to avoid 
disciplinary action for failing to disqualify is afforded clear notice of the 
circumstances in which disqualification is appropriate.  However, this clear 
benefit to judges is undercut by a lingering problem in the language 
offered. 

B.  The Use of “Appears to Commit” Continues to Create Constitutional 
Problems 

 The ABA’s insistence on using “appears to commit” to address the 
concerns of impartiality and ensure confidence in the judiciary is 
misguided.  Indeed, the prohibition of speech that appears to commit is 
little more than an attempt to reintroduce the ban on announcing views 
held unconstitutional in White.   A simple announcement of a view on a 
disputed legal or political issue does not in itself constitute a pledge, 
promise, or any other form of explicit commitment.  Insofar as bans on 
pledges, promises, or commitments have been effectively used to ban 
announcements of views, they have been uniformly held unconstitutional 
under White.145  Thus, an announcement by a judge or judicial candidate 

 

make explicit promises or commitments to decide particular cases in a particular 
manner . . . .”). 
 142. Marshall v. Jerrico, Inc., 446 U.S. 238, 242 (1980). 
 143. White, 536 U.S. at 813–14 (Ginsburg, J., dissenting) (quoting Marshall, 446 
U.S. at 243). 
 144. See infra notes 158–60 and accompanying text (discussing vagueness); see 
also Medina, supra note 6, at 1095. 
 145. See Ind. Right to Life, Inc. v. Shepard, 463 F. Supp. 2d 879, 889–90 (N.D. 
Ind. 2006) (striking down Indiana’s “pledges and promises” and “commits” clauses 
under White); Kan. Judicial Watch v. Stout, 440 F. Supp. 2d 1209, 1240 (D. Kan. 2006) 
(granting a preliminary injunction against Kansas’ “pledges and promises” and 
“commit” clauses); Alaska Right to Life Political Action Comm. v. Feldman, 380 F. 
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that “I do not believe that my state’s constitution recognizes a right to gay 
marriage” is constitutionally protected.  Moreover, it does not constitute an 
actual commitment to reach any particular result in any particular case or 
class of cases, as would a statement like “I will find that there is no 
constitutional right to gay marriage if and when the matter comes before 
me.” 

 However, a simple announcement of a view on an issue might be 
perceived to appear to commit the speaker to a particular result, although it 
actually does not.  But such an apparent commitment to reach a particular 
result was precisely the effect that a ban on announcements of views was 
meant to protect against.  What other purpose might a ban on simply 
announcing views on issues possibly serve?  A ban on speech that appears 
to commit on issues is functionally equivalent to a ban on announcing 
views on issues, and there is no greater constitutional justification for the 
former than the latter. 

 Recognition that a blanket “appears to commit” ban on judicial 
speech could not survive in the wake of the 2002 decision in White 
apparently led to exclusion of any “appears to” language from the 2007 
Code’s “pledge or promise” ban.146  Nevertheless, a specific command 
under threat of discipline that judicial candidates and judges disqualify 
themselves for making statements that “appear to commit” was added to 
the same version of the 2007 Code: 

A judge shall disqualify himself or herself in any proceeding in which 
the judge’s impartiality might reasonably be questioned, including but 
not limited to the following circumstances:  . . . The judge, while a 

 

Supp. 2d 1080, 1083 (D. Alaska 2005) (holding Alaska’s “pledges and promises” and 
“commit” clauses unconstituional); N.D. Family Alliance, Inc. v. Bader, 361 F. Supp. 
2d 1021, 1042 (D.N.D. 2005) (striking down North Dakota’s “pledges and promises” 
and “commitment” clauses); Family Trust Found. of Ky., Inc. v. Wolnitzek, 345 F. 
Supp. 2d 672, 711 (D. Ky. 2004) (granting a preliminary injunction against Kentucky’s 
“promises” and “commit” clauses); see also Family Trust Found. of Ky., Inc. v. Ky. 
Judicial Conduct Comm’n, 388 F.3d 224, 227 (6th Cir. 2004) (declining to stay an 
injunction against Kentucky’s “commit” clause, finding that Kentucky was not likely to 
succeed on the merits of the claim). 
 146. MODEL CODE OF JUDICIAL CONDUCT Canons 2, R. 2.10(B), and 4, R. 
4.1(A)(13) (2007), available at http://www.abanet.org/judicialethics/ 
ABA_MCJC_approved.pdf (footnote omitted) (banning “pledges, promises, or 
commitments that are inconsistent with the impartial performance of the adjudicative 
duties of judicial office”). 
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judge or a judicial candidate, has made a public statement, other than 
in a court proceeding, judicial decision, or opinion, that commits or 
appears to commit the judge to reach a particular result or rule in a 
particular way in the proceeding or controversy.147 

 Apparently, it was thought that a ban on statements that appear to 
commit could survive constitutional scrutiny in the context of 
disqualification despite the fact that such a ban cannot survive in the 
context of pledges or promises.148  It cannot.  Any prohibition on speech 
that appears to commit is subject to the same, or even more amplified, 
criticism than Professor Rotunda leveled at the model Canons’ ban on 
speech or conduct that deemed to create an appearance of impropriety.149 

One could argue that the notion that a ban on judges or judicial 
candidates announcing views that appear to commit but fail to disqualify 
may be more defensible than simple bans on announcing views.  This seems 
to be based on the notion that judges are not really punished when simply 
required to disqualify themselves from cases concerning matters on which 
they announce their views.  It is one thing for judges to be disciplined for 
simply announcing a view on a legal or political issue; it is another thing to 
require judges to disqualify themselves from judging cases that involve the 
subject matter of their announced views. 

However, this neglects the fact that the Canons threaten discipline to 
judges who announce views and thereby appear to commit in both 
instances.  In the first, the judge is subject to discipline simply for 
announcing a view on an issue that appears to be a commitment.  In the 
other, the judge is subject to discipline for announcing a view on an issue 
that appears to be a commitment and then proceeds to act as judge in a 
case that involves the issue.  Because White recognizes that judges have a 
right to announce their views on issues, however, the difference is 

 

 147. Id. Canon 2, R. 2.11(A)(5) (footnote omitted) (emphasis added). 
148. See Canon 4.1(A), comment 15 (2007), available at 
http://www.abanet.org/judicialethics/ABA_MCJC_approved.pdf (“Candidates 
who do not respond [to inquiries about their position on disputed legal or political 
issues] may state their reasons for not responding, such as the danger that 
answering might be perceived by a reasonable person as undermining a successful 
candidate’s independence or impartiality, or that it might lead to frequent 
disqualification.”). 
 149. Ronald D. Rotunda, Judicial Ethics, The Appearance of Impropriety, and 
the Proposed New ABA Judicial Code, 34 HOFSTRA L. REV. 1337, 1340 (2006). 
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constitutionally indistinguishable.150  Judges and judicial candidates may be 
just as chilled from exercising their constitutional right to announce views 
that appear to commit by the threat of discipline for participating in cases 
that involve the subject matter of their announced views as the threat of 
discipline for appearing to make commitments in announcing their views. 

Moreover, judges and judicial candidates are specifically discouraged 
by an “appears to commit” disqualification requirement from announcing 
their views on precisely those legal or political issues on which they have 
special insight and expertise, because this would prevent them from 
participating in cases involving these issues without being disciplined.  It 
hardly makes more constitutional sense to force judges or judicial 
candidates to either remain silent on issues for fear of appearing to commit 
or to speak and thereby face discipline if they actually participate in a case 
that involves those issues, than it does to simply ban any announcement by 
judges or judicial candidates that might appear to commit them. 

In fact, there is a double penalty for any judge who violates an 
“appears to commit” requirement in the context of disqualification and 
continues as judge in a relevant case.  The judge who makes a statement 
that is said to appear to commit, yet continues to adjudicate a case 
involving the subject matter of the statement, may be disciplined in the 
same way as a judge who makes a statement that simply appears to commit 
in the context of a pledge or promise.  In addition, the ultimate decision in 
the case is subject to scrutiny and reversal precisely because the judge 
failed to disqualify in violation of the disqualification requirement. 

It is true that a disqualification requirement applying only to those 
cases involving subjects on which judges appear to commit in announcing 
their views seems more narrowly tailored than a simple ban on all 
statements that appear to commit a judge to any position.   Certainly, 
judges or judicial candidates who actually pledge or promise—that is, 
explicitly commit themselves to certain results in a particular case or class 
of cases—would explicitly deny the litigants the impartiality to which they 
are entitled by virtue of due process.151  It would therefore be proper to 
require them to disqualify themselves from such a case and class of cases or 
subject themselves to discipline. 

However, to require judges to disqualify themselves merely because 

 

 150. See Republican Party of Minn. v. White, 536 U.S. 765, 788 (2002). 
 151. See supra text accompanying notes 87–95. 
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they expressed views that appear to commit raises an entirely different set 
of issues.  Valid state and constitutional interests in assuring due process to 
litigants are involved when judges actually commit to any certain result in a 
particular case or class of cases.  But the interest at stake in a 
disqualification requirement in which judges only appear to commit by 
virtue of announcing their views does not directly implicate actual due 
process for any particular litigant.  Rather, the interest in this context at 
most furthers a generalized aura of institutional impartiality that supports 
credence in the legitimacy of the judicial process.  The mere suggestion or 
suspicion that a judge in a particular case may not be impartial because of a 
prior announced view on the issues involved is deemed enough to impugn 
the integrity of the judicial process. 

In addition to being a functional equivalent of the announce clause 
struck down in White, the use of “appears to commit” language effectively 
undermines the presumption that judges will be impartial by creating an 
aura of suspicion.  If speech that merely appears to commit is deemed 
sufficient to require disqualification, then litigants and the public are 
invited to suspect any statements by judges as sufficient to convict them of 
a lack of impartiality, rendering them unfit to judge any matter on which 
they have been candid enough to announce their views. 

Similarly, it invites abuse by attorneys by inviting them to request 
disqualification and threaten to bring complaints for discipline in any case 
in which a judge has expressed a view on any legal or political matter at 
issue.  It provides them with a ready tool to enable judge-shopping and to 
disrupt the administration of justice. 

 Certainly, the quality of open-mindedness suggested by the White 
Court as possible justification for regulation of judicial speech does not 
justify required recusal for announcements that merely appear to commit.  
The Court defined “[t]his sort of impartiality [as that which] seeks to 
guarantee each litigant, not an equal chance to win the legal points in the 
case, but at least some chance of doing so.”152  An announced view that 
only appears to commit does not qualify for this sort of impartiality 
because it certainly continues to allow at least some chance of winning legal 
points. 

 Instead, requiring disqualification when there is an announced view 
that appears to commit effectively demands that the judge manifest a “lack 

 

 152. White, 536 U.S. at 778. 
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of preconception in favor of or against a particular legal view.”153  It 
requires apparent blank slate neutrality.  As the White Court explained, 
even as applied to specific litigants in a particular case, “[t]his sort of 
impartiality would be concerned, not with guaranteeing litigants equal 
application of the law, but rather with guaranteeing them an equal chance 
to persuade the court on the legal points of their case.”154  As the White 
Court held, impartiality is not a compelling state interest, which strict 
scrutiny requires of canons impeding judicial speech.155 

 Even assuming there is a compelling generalized interest in protecting 
the aura or mystique of judicial impartiality through an “appears to 
commit” ban, it is no more plausible to claim that protecting this interest is 
the true purpose of a requirement for judicial recusal when announcements 
of views appear to commit than it was to claim that the announce clause at 
issue in White protected an interest in open-mindedness.   A credible case 
might be made that this interest was being served if a disqualification 
requirement applied whenever a statement by a judge or judicial candidate 
expressed a view on a disputed legal or political issue that appeared to 
commit the judge to a particular result in a case.  Such a disqualification 
requirement would require the judges who announced views that appear to 
commit in virtually any context—from written opinions, to public lectures, 
to remarks from the bench, to law review articles, to public speeches—
whether in support of judicial election or appointment, to disqualify 
themselves in any case that involved the subject matter of their expressed 
opinions at least insofar as their opinions may appear to commit them to a 
particular decision in the case.  Obviously, however, this would be utterly 
inconsistent with the judicial role, would tend to render only the least- 
qualified and least-experienced to actually decide cases, and, because 
judges and judicial candidates will hold views on matters whether they 
announce them or not, would encourage quietude, duplicity, and 
subterfuge as qualifications for deciding actual cases.156  Thus, no one 
would seriously suggest such a blanket disqualification requirement.  
Indeed, the 2007 ABA Model Code would require disqualification of a 
judge or judicial candidate who makes a public statement, other than in a 
 

 153. Id. at 777 (emphasis added). 
 154. Id. 
 155. Id. 
 156. See Howland W. Abramson & Gary Lee, The ABA Model Code Revisions 
and Judicial Campaign Speech:  Constitutional and Practical Implications, 20 TOURO L. 
REV. 729, 733–34 (2004). 
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court proceeding, judicial decision, or opinion, that appears to commit the 
judge to reach a particular result or rule in a particular way in the 
proceeding or controversy. 

 However, any such limitation on the scope of the “appears to 
commit” requirement casts doubt on its actual purpose.157 “[A] law cannot 
be regarded as protecting an interest of the highest order, and thus as 
justifying a restriction upon truthful speech, when it leaves appreciable 
damage to that supposedly vital interest unprohibited.”158 After all, any 
announcement of a view expressed in a judicial proceeding or opinion that 
appears to commit is a far more reliable and weighty expression of lack of 
impartiality-as-open-mindedness than announcements made in less formal 
contexts, much less in the heat of judicial elections or appointment 
campaigns.  On its face, such a rule is in fact substantially intended to 
dissuade judges and judicial candidates from making their views known 
outside the strictly judicial context, not to assure either litigants or the 
general public of judicial impartiality.  As such, it cannot be 
constitutionally sustained under White. 

 An effective ban on speech that appears to commit also introduces an 
element of guesswork that is simply incompatible with First Amendment 
jurisprudence.  To whom must an announcement of views appear to 
commit a judge or judicial candidate to warrant mandatory 
disqualification?  Presumably, the only entity that counts is the body that 
enforces the ban.  Yet whose interest in the appearance of impartiality-as-
open-mindedness is the ban intended to assure?  The particular litigants in 
a particular case?  The electorate, in the case of a judicial candidate?  The 
general public?  Should a judge or judicial candidate be required to read 
 

 157. Moreover, it would often make no sense in terms of the interest it 
purports to protect.  The 2003 ABA model, for example, permits views to be 
announced without threat of recusal for appearing to commit in judicial proceedings or 
opinions, but not in law review articles, books, or legal lectures, much less during the 
course of judicial campaigns.  But why is an appearance to commit less problematic if it 
is made, for example, prior to trial than in a law review article or during the course of a 
campaign?  Such a rule also places judicial campaigners on unequal footing.  An 
incumbent judge may announce views that appear to commit during the course of 
judicial proceedings without fear of required subsequent recusal under threat of 
discipline.  However, a non-incumbent challenger would be subject to the claim that he 
or she appeared to commit by announcing the same views because they were not made 
in a judicial proceeding. 
 158. White, 536 U.S. at 780 (quoting Fla. Star v. B.J.F., 491 U.S. 524, 541–42 
(1989) (Scalia, J., concurring) (internal quotation marks and citation omitted)). 
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the minds of any or all of these persons and entities to determine whether 
an announcement will appear to commit?   The vagueness and uncertainty 
of the “appear to commit” requirement in this regard multiplies its chilling 
effect on speech exponentially.  As the U.S. Supreme Court observed while 
striking down analogous provisions as unconstitutionally vague:  “No 
speaker, in such circumstances, safely could assume that anything he might 
say upon the general subject would not be understood by some as [a 
statement that appears to commit].”159  The vagueness inherent in the 
“appears to commit” requirement “puts the speaker in these circumstances 
wholly at the mercy of the varied understanding of his hearers and 
consequently of whatever inference may be drawn as to his intent and 
meaning.”160  This “offers no security for free discussion.  In these 
conditions it blankets with uncertainty whatever may be said.  It compels 
the speaker to hedge and trim.”161 

 An “appears to commit” requirement for disqualification falls short 
of constitutional standards in yet another way.  In the wake of White, the 
Eleventh Circuit held Georgia’s ban on judicial candidates making false or 
misleading statements about an opponent unconstitutional because it did 
not require actual malice in making the statements.162  The circuit court 
held that the same standard should apply to statements made in judicial 
elections as in legislative and executive elections because it deemed White 
to require the same actual malice standard as the Supreme Court required 
for false statements by legislative candidates in Brown v. Hartlage.163 

 Thus, to be narrowly tailored, restrictions on judicial candidates’ 
speech “must be limited to false statements that are made with knowledge 
of falsity or with reckless disregard as to whether the statement is false—
i.e., an actual malice standard.”164  So it is obvious that even if judicial 
candidates who make false statements cannot be subjected to discipline 
without actual malice, then judicial candidates and judges cannot be 
disciplined for failing to disqualify themselves after making announcements 
of views that merely appear to commit the judge to a particular case 
outcome.   An “appears to commit” standard provides far less precision 

 

 159. Thomas v. Collins, 323 U.S. 516, 535 (1945). 
 160. Id. 
 161. Id. 
 162. Weaver v. Bonner, 309 F.3d 1312, 1321 (11th Cir. 2002). 
 163. Id.; see also Brown v. Hartlage, 456 U.S. 45, 61 (1982). 
 164. Weaver, 309 F.3d at 1320. 
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and much greater breadth than actual malice to judicial speech, because the 
standard depends on candidates’ guesses as to what reasonable third 
parties might think the candidates’ speech implies.  As such, an “appear to 
commit” disqualification requirement provides far less “breathing space”165 
for speech and allows for a far greater chilling effect on speech than the 
ban on false and misleading statements at issue before the Eleventh Circuit 
in Weaver or the U.S. Supreme Court in Brown. 

 Finally, the potential for speculative challenges to the propriety of 
judges participating in cases involving the subject matter of an announced 
view created by the “appear to commit” recusal requirement appears to 
undercut rather than support the very reason for such a canon in the first 
place:  to develop and maintain public confidence in the judiciary.  With 
regard to the analogous requirement to avoid an appearance of 
impropriety, “there are many examples where the existence of [such a] 
vague prohibition has led to reducing public confidence in the judiciary, 
because it arms its critics with the ability to attack a judge’s integrity using 
the vague standard.”166  There is no reason to believe that the same logic 
would not apply to the “appear to commit” requirement for 
disqualification.  This is so because even if the announcement “is not itself 
wrong” and even if it is not a commitment to reach a particular result in a 
particular case, “there may be an appearance of wrongdoing based on 
conjecture, supposition, insinuation and innuendo.”167 

 Thus, not only does the “appears to commit” disqualification 
requirement fail under the Constitution, it fails under its own supposed 
rationale.  It should not be included as a condition for recusal in canons of 
judicial conduct.  By all means, judges who have expressed their views on 
issues should remain free to voluntarily disqualify themselves in cases in 
which they believe they cannot remain impartial.  But they should not be 
compelled by threat of discipline to disqualify unless they have actually 
pledged or promised certain results in a particular case or class of cases. 

V.  CONCLUSION 

 Requiring judges to disqualify themselves for stating their views on 

 

 165. Brown, 456 U.S. at 61. 
 166. Rotunda, supra note 148, at 1369 (emphasis omitted).  For several 
examples of such cases see id. at 1369–75. 
 167. Id. at 1369. 
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issues reaches far beyond the scope and interest of due process, and serves 
as an unconstitutional penalty on their right of free speech.  While a judge 
should not, and indeed cannot, make a promise of certain results in a 
particular case without violating his or her oath or threatening the 
impartiality due the litigants in that case, the ABA’s revisions, both in 2003 
and 2007, go beyond this concern, running afoul of the First Amendment 
and unnecessarily regulating judges.  The integrity of the judicial election 
process should be respected and confidence should be placed in those 
seeking to serve on the bench and, indeed, the voters themselves, that they 
can recognize the purpose and context of campaign speech and its 
relevance, if any, to whether a judge will uphold the law. 
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