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ABSTRACT 

Scholars, politicians, and legal commentators from across the ideological 
spectrum seem to agree that the U.S. Supreme Court confirmation process is 
broken and needs to be fixed. Reform proposals vary, but share a common 
assumption that if we do not do something the legitimacy of the Court will be at 
risk.  

This Article presents an alternative view, arguing that the confirmation 
process is in fact functioning just fine. The way we confirm Supreme Court 
nominees today is not perfect, but nor is it all that bad. If there is a crisis facing 
the high Court today, it lies not in the rigors of the confirmation process, but in 
the growing gap between how scholars understand the role of the Constitution 
and the Supreme Court, and the rhetoric that defines that role during 
confirmation hearings. Closing that gap, rather than changing the confirmation 
process, may be the best way to preserve support for judicial independence in an 
increasingly diverse and—at the moment—sharply divided nation. 

We argue that the current confirmation process does three important and 
underappreciated things, each of which could, if better understood, contribute to 
a deeper understanding of the role the process plays in our governing system: it 
provides democratic validation of previously contested constitutional choices 
made by the Supreme Court; it provides a public forum in which electorally 
accountable actors argue about what should and should not be considered part 
of our constitutional consensus; and it provides an opportunity for dialogue 
between the Court, the Senate, and the public. 

Each of these features of the current system work to ensure that the long-
term constitutional preferences of the people are, over time, embraced by the 
Court as part of our core constitutional understanding. Moreover, each does so 
in ways that are distinct from ordinary politics. A better understanding of these 
features may thus help nudge confirmation discourse past the stale dichotomy of 
“umpires” and “activists” and toward a better understanding of the value of the 
Court and the Constitution we actually have. 
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The malfunctioning of the Supreme Court confirmation process is one 
of the most widely accepted narratives of modern American governance. 
Scholars, politicians, and legal commentators from across the ideological 
spectrum—who agree on little else—usually agree that the Supreme Court 
confirmation process is broken and needs to be fixed.1 Reform proposals 
 

 
 *  J. Hosch Professor of Law, University of Georgia School of Law.  
 **  Associate Professor of Political Science, University of North Texas. We 
would like to thank the Drake Constitutional Law Center, Mark Kende, Miguel Schor, 
and Allan Vestal for hosting this symposium. We also would like to thank Brenna 
Findley, Richard Hasen, Sanford Levinson, John McGinnis, and Norman Ornstein for 
their helpful comments. Finally, we are grateful to the Dirksen Congressional Center 
for a research grant that partially funded the collection of the data used in this project. 
 1.  See, e.g., STEPHEN L. CARTER, THE CONFIRMATION MESS: CLEANING UP 
THE FEDERAL APPOINTMENTS PROCESS (1994); RICHARD DAVIS, ELECTING JUSTICE: 
FIXING THE SUPREME COURT NOMINATION PROCESS (2005); CHRISTOPHER L. 
EISGRUBER, THE NEXT JUSTICE: REPAIRING THE SUPREME COURT APPOINTMENTS 
PROCESS (2007); Richard Brust, No More Kabuki Confirmations, A.B.A. J., Oct. 2009, 
at 39; Elena Kagan, Confirmation Messes, Old and New, 62 U. CHI. L. REV. 919 (1995) 
(reviewing CARTER, supra); David A. Yalof, Confirmation Obfuscation: Supreme Court 
Confirmation Politics in a Conservative Era, 44 STUD. L. POL. & SOC’Y 141 (2008); 
Ronald Dworkin, Justice Sotomayor: The Unjust Hearings, N.Y. REV. BOOKS (Sept. 24, 
2009), http://www.nybooks.com/articles/archives/2009/sep/24/justice-sotomayor-the-
unjust-hearings/?pagination=false; Brian Fitzpatrick, Confirmation ‘Kabuki’ Does No 
Justice, POLITICO (July 20, 2009) http://www.politico.com/news/stories/0709/25131.html; 
Scott Lemieux, Can Kagan Win Over Liberals?, AM. PROSPECT (May 12, 2010), 
http://prospect.org/article/can-kagan-win-over-liberals-0; John P. MacKenzie, Editorial, 
Editorial Notebook; The Trouble with Hearings It’s the Senators, Not the Process, N.Y. 
TIMES (Sept. 24, 1991), http://www.nytimes.com/1991/09/24/opinion/editorial-notebook-
the-trouble-with-hearings-it-s-the-senators-not-the-process.html; Stuart Taylor, Jr., The 
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vary, but share a common assumption that if we do not do something the 
legitimacy of the Court will be at risk. 

This Article presents an alternative view, arguing that the 
confirmation process is in fact functioning just fine. The way we confirm 
Supreme Court nominees today is not perfect, but nor is it all that bad. If 
there is a crisis facing the high Court today, it lies not in the rigors of the 
confirmation process itself, but in the growing gap between how scholars 
understand the role of the Constitution and the Supreme Court in our 
governing system and in the rhetoric that defines that role during 
confirmation hearings. Closing that gap, rather than changing the 
confirmation process, may be the best way to preserve support for judicial 
independence in an increasingly diverse and—at the moment—sharply 
divided nation. 

The goal of this Article is to explore how a better understanding of 
the value of the existing confirmation process can contribute to this effort 
by building a more sustainable, reality-based narrative about the 
relationship between Supreme Court decisionmaking, constitutional law, 
and public opinion. Developing such a narrative provides a way for legal 
professionals to talk about the Court and the Constitution that is both 
normatively desirable and empirically supportable, and to thereby help 
nudge public discourse past the stale dichotomy of “umpires” and 
“activists” and toward a better understanding of the value of the Court and 
the Constitution we actually have. 

The Article begins by examining the existing disconnect between 
scholarly opinion about constitutional lawmaking and the rhetoric 
surrounding the nomination and confirmation of Supreme Court Justices.2 
We then explore what a better narrative about constitutional lawmaking 
would look like, and describe three distinct ways in which the current 
confirmation process already supports such a narrative.3 While many 
scholars have recognized that the confirmation process provides a type of 
political control over the development of constitutional law,4 we explicitly 
 

Lessons of Bork—The Ninth Justice, STUART TAYLOR JR. (July 22, 2009), 
www.stuarttaylorjr.com/content/lessons-bork-ninth-justice. 
 2.   See discussion infra Part I. 
 3.  See discussion infra Part II. 
 4.  See, e.g., Jack M. Balkin & Sanford Levinson, Understanding the 
Constitutional Revolution, 87 VA. L. REV. 1045, 1067–68 (2001) (arguing that the 
confirmation process is how constitutional law changes over time); Barry Friedman, 
Mediated Popular Constitutionalism, 101 MICH. L. REV. 2596, 2609 (2003) (noting that 
the nomination and confirmation process ensures a connection between popular 
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frame this as a positive thing and provide empirical support (drawn from 
our recent book5) for our understanding of the role played by the hearings. 
In doing so, we focus on what is certainly the most criticized part of the 
confirmation process: the public questioning of nominees before the Senate 
Judiciary Committee. The Article concludes by considering the most 
common objection to the ideas set forth here—namely, that the public will 
not continue to support a Court stripped of its veneer of constitutional 
certainty.6 

I. CONSTITUTIONAL DISCOURSE AND THE CONFIRMATION PROCESS 

As Charles Geyh pointed out recently, there is a rapidly emerging 
agreement among academic lawyers and political scientists regarding how 
Supreme Court Justices actually make decisions.7 After decades of disputes 
between legal formalists, legal realists, political scientists, and others, most 
scholarly opinion has converged on a (relatively) common model of 
Supreme Court decisionmaking.8 This developing consensus holds that law 
and legal reasoning have a constraining but not outcome-determinative 
effect on judicial decisionmaking in hard cases.9 In such cases, the tools of 
legal reasoning channel judicial discretion but do not eliminate it. 
Consequently, the decisions of Supreme Court Justices will be influenced 
by additional factors, such as their vision of the judicial role, their personal 

 

opinion and judicial opinions). 
 5.  PAUL M. COLLINS, JR. & LORI A. RINGHAND, SUPREME COURT 
CONFIRMATION HEARINGS AND CONSTITUTIONAL CHANGE (2013). 
 6.   See discussion infra Part III. 
 7.  Charles Gardner Geyh, Can the Rule of Law Survive Judicial Politics?, 97 
CORNELL L. REV. 191, 193 (2012).  
 8.  Id. at 206.  
 9.  Id. at 214; see, e.g., MICHAEL A. BAILEY & FORREST MALTZMAN, THE 
CONSTRAINED COURT: LAW, POLITICS, AND THE DECISIONS JUSTICES MAKE (2011); 
PAUL M. COLLINS, JR., FRIENDS OF THE SUPREME COURT: INTEREST GROUPS AND 
JUDICIAL DECISION MAKING (2008); MICHAEL J. GERHARDT, THE POWER OF 
PRECEDENT (2008); HAROLD J. SPAETH & JEFFREY A. SEGAL, MAJORITY RULE OR 
MINORITY WILL: ADHERENCE TO PRECEDENT ON THE U.S. SUPREME COURT (1999); 
SUPREME COURT DECISION-MAKING: NEW INSTITUTIONALIST APPROACHES (Cornell 
W. Clayton & Howard Gillman eds., 1999); KEITH E. WHITTINGTON, CONSTITUTIONAL 
CONSTRUCTION: DIVIDED POWERS AND CONSTITUTIONAL MEANING (1999); Frank B. 
Cross, Political Science and the New Legal Realism: A Case of Unfortunate 
Interdisciplinary Ignorance, 92 NW. U. L. REV. 251 (1997); Barry Friedman, Taking 
Law Seriously, 4 PERSP. ON POL. 261 (2006); Mark J. Richards & Herbert M. Kritzer, 
Jurisprudential Regimes in Supreme Court Decision Making, 96 AM. POL. SCI. REV. 305 
(2002).  
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understanding of how to balance competing legal criteria, and their 
preferred policy outcomes.10 

This broadly accepted reality—that at least at the level of Supreme 
Court decisionmaking, law limits but does not completely eliminate judicial 
discretion—is articulated in different ways by scholars of different 
persuasions. Lawrence Solum and Keith Whittington refer to the exercise 
of judicial discretion in hard cases as acts of “constitutional construction” 
rather than “constitutional interpretation.”11 Jack Balkin analyzes it under 

 

 10.  See RICHARD L. PACELLE, JR. ET AL., DECISION MAKING BY THE 
MODERN SUPREME COURT (2011) (arguing that the Court’s decisions are shaped by 
the Justices’ preferences, precedent, the development of the issue itself, separation of 
powers, and constraints from the other branches); Paul M. Collins, Jr., Towards an 
Integrated Model of the U.S. Supreme Court’s Federalism Decision Making, 37 
PUBLIUS: J. FEDERALISM 505 (2007) (studying the influence of jurisprudence and 
additional factors, including policy preferences and experience with state and local 
governments, on the Rehnquist Court’s federalism decisions); Tracey E. George & Lee 
Epstein, On the Nature of Supreme Court Decision Making, 86 AM. POL. SCI. REV. 323 
(1992) (analyzing Supreme Court decisions using “a range of political and 
environmental forces and doctrinal constraints”). Although scholars now appear to 
agree that these additional factors can impact the Court, they do not always agree on 
which of these factors actually do have an impact on decisionmaking or whether those 
impacts are positive. Public opinion is often included in these additional factors, yet its 
influence is disputed. Compare Barry Friedman, Dialogue and Judicial Review, 91 
MICH. L. REV. 577 (1993) (arguing that, due to a continuing dialogue between all three 
branches, constitutional interpretation is a majoritarian reflection of public opinion), 
with Lee Epstein & Andrew D. Martin, Does Public Opinion Influence the Supreme 
Court? Possibly Yes (But We’re Not Sure Why), 13 U. PA. J. CONST. L. 263 (2010) 
(noting that Justices’ decisions are shaped not just by public opinion but by the same 
events and forces that shape public opinion), and Micheal W. Giles et al., The Supreme 
Court in American Democracy: Unraveling the Linkages between Public Opinion and 
Judicial Decision Making, 70 J. POL. 293 (2008) (finding that public opinion has an 
important, however small, role in shaping decisions in the Court’s nonsalient cases). 
Similar arguments have been made on both sides in regard to the impact of politics on 
the Court. Compare TERRI JENNINGS PERETTI, IN DEFENSE OF A POLITICAL COURT 
(1999) (defending the strong influence that the Justices’ personal political preferences 
have on constitutional interpretation), with Balkin & Levinson, supra note 4 (arguing 
that Justices’ political preferences can have a dangerous countermajoritarian effect). 
For discussions on popular constitutionalism and the impact of public reaction to 
judicial decisionmaking on constitutional interpretation, see generally 1 BRUCE 
ACKERMAN, WE THE PEOPLE: FOUNDATIONS (1991); LARRY D. KRAMER, THE PEOPLE 
THEMSELVES: POPULAR CONSTITUTIONALISM AND JUDICIAL REVIEW (2004); David A. 
Strauss, The Irrelevance of Constitutional Amendments, 114 HARV. L. REV. 1457 (2000); 
Cass R. Sunstein, If People Would Be Outraged by Their Rulings, Should Judges Care?, 
60 STAN. L. REV. 155 (2007). 
 11.  See KEITH E. WHITTINGTON, CONSTITUTIONAL INTERPRETATION: 
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the rubric of “living originalism.”12 Bruce Ackerman, Larry Kramer, and 
many others talk about how constitutional change occurs outside the 
courts.13 Even many Justices, including some speaking at their confirmation 
hearings, talk about multifactored decisionmaking,14 judicial “balancing” of 
various interests,15 and the pragmatic, discretionary need to at times 
continue to adhere to “incorrectly” decided cases.16 

While these individuals differ on many things, their assertions rest on 
a common assumption: constitutional law is not math, and Justices cannot 
always find and apply a singular something called “the law.” In hard cases, 
judges exercise judgment. Unfortunately, this emerging consensus about 
the reality of judicial decisionmaking has yet to trickle into the discourse 
about the Supreme Court confirmation process. Presidents routinely 
proclaim that they want nominees who will simply “follow the law”; 

 

TEXTUAL MEANING, ORIGINAL INTENT, AND JUDICIAL REVIEW 171–73 (1999); 
Lawrence B. Solum, The Interpretation-Construction Distinction, 27 CONST. COMMENT. 
95, 103–08 (2010).  
 12.  See JACK M. BALKIN, LIVING ORIGINALISM 280–82 (2011). 
 13.  See KRAMER, supra note 10, at 7–8; Bruce A. Ackerman, The Storrs 
Lectures: Discovering the Constitution, 93 YALE L.J. 1013, 1055–57 (1984). 
 14.  See, e.g., The Nomination of Elena Kagan to be an Associate Justice of the 
Supreme Court of the United States: Hearing Before the S. Comm. on the Judiciary, 
111th Cong. 212 (2010) [hereinafter Nomination of Elena Kagan] (statement of Elena 
Kagan, Solicitor Gen. of the United States) (listing multiple factors she would consider 
when asked to overturn a settled statutory construction). 
 15.  See, e.g., Confirmation Hearing on the Nomination of Hon. Sonia 
Sotomayor, to be an Associate Justice of the Supreme Court of the United States: 
Hearing Before the S. Comm. on the Judiciary, 111th Cong. 98–99 (2009) (statement of 
Judge Sonia Sotomayor, U.S. Court of Appeals for the Second Circuit) (discussing how 
courts should judicially balance national security against the courts’ own duty to 
prevent unconstitutional abuses of power).  
 16.  See, e.g., Confirmation Hearing on the Nomination of John G. Roberts, Jr. 
to be Chief Justice of the United States: Hearing Before the S. Comm. on the Judiciary, 
109th Cong. 55 (2005) [hereinafter Nomination of John G. Roberts, Jr.] (statement of 
Judge John G. Roberts, Jr., U.S. Court of Appeals for the District of Columbia Circuit) 
(“Judges have to have the humility to recognize that they operate within a system of 
precedent, shaped by other judges equally striving to live up to the judicial oath.”). See 
generally, Richard H. Fallon, Jr., Legitimacy and the Constitution, 118 HARV. L. REV. 
1787, 1821–23 (2005) (discussing how Supreme Court Justices historically have 
accepted the authority of judicial precedent even when a decision may have been 
erroneously decided). The traditional narrative of judicial review is inconsistent with 
our lived experience in an additional way as well: our legal system simply does not treat 
“imperfect” (as measured against a particular preferred theory) constitutional 
decisions as illegitimate. See Jack M. Balkin, Abortion and Original Meaning, 24 
CONST. COMMENT. 291, 299 (2007). 
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senators insist on asking nominees whether they will obey the Constitution 
or impose their “personal preferences” in lieu of law; and nominees 
themselves routinely disclaim any discretionary aspect to how they will 
decide cases. There are exceptions to this drumbeat of legal determinacy, 
but they rarely capture the public imagination or generate much media 
attention. Instead, confirmation discourse remains stuck in a rut, pitting 
“umpires” against “activists” and proclaiming, like Stephen Hawking’s 
turtles, that it is “law all the way down.”17 

There undoubtedly are numerous reasons for the ongoing popularity 
of the “umpires” narrative. Legal professionals, eager to preserve the 
genuinely important parts of judicial independence, voice support for the 
myth of legal determinism and the exalted view of law it carries.18 Elected 
officials likewise have incentives to tout the view that there are single, 
correct answers to difficult constitutional questions: the Constitution is a 
powerful rhetorical weapon in America’s political discourse, and it is much 
more useful to claim that the Constitution is on your side—and your side 
alone—than to acknowledge that your opponent’s arguments also carry 
constitutional weight and authority. And of course, nominees themselves 
use the language of legal determinacy to avoid discussion about their own 
opinions on contentious constitutional issues.19 

But as the façade of legal determinacy crumbles, such assertions 
become increasingly unsustainable.20 A legitimating narrative must strike 
us as at least a plausibly accurate description of our legal system as it 
actually exists. Maintaining public confidence in and political support for 

 

 17.  STEPHEN W. HAWKING, A BRIEF HISTORY OF TIME: FROM THE BIG 
BANG TO BLACK HOLES 1 (1988). The saying that it is “turtles all the way down” 
predates Hawking, but he popularized it in his book; Elena Kagan articulated the idea 
in exactly this language at her 2010 hearing. Nomination of Elena Kagan, supra note 14, 
at 103 (statement of Elena Kagan); see also Josh Blackman, Kagan—Law All the Way 
Down, Stephen Hawking—Turtles All the Way Down, JOSH BLACKMAN’S BLOG (June 
30, 2010), http://joshblackman.com/blog/2010/06/30/Kagan-law-all-the-way-down-
Stephen-hawking-turtles-all-the-way-down/. 
 18.  See Geyh, supra note 7, at 218–19 (discussing the American Bar 
Association’s statements about judicial independence).  
 19.  See Nomination of John G. Roberts, Jr., supra note 16, at 421 (statement 
of Judge John G. Roberts, Jr.) (“The issue of course is whether or not Congress has the 
authority under Section 5 of the 14th Amendment to abrogate the State’s sovereign 
immunity. It’s not a policy judgment by the Court about leaving things to the States or 
the Federal government, but a legal determination of whether the State’s sovereign 
immunity has been abrogated.” (emphasis added)). 
 20.  See Geyh, supra note 7, at 219. 
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an independent judiciary requires a new and more realistic public narrative 
about the relationships between the Court, the Constitution, and public 
opinion—one that takes seriously the discretion enjoyed by Supreme Court 
Justices and the real problems of democratic legitimacy that discretion 
raises.21 It is no longer sufficient to claim that people should respect rulings 
of the high Court because those rulings are somehow exclusively mandated 
by the Constitution—we know they are not. Justices must, and do, choose 
between the legally viable constitutional options that the tools of legal 
reasoning leave open to them. A viable narrative of judicial independence 
and Supreme Court legitimacy must account for this, not ignore it. 

Changing our national narrative about the Court and the 
confirmation process will not be a simple task. We believe, however, that it 
is a critical one, and one that can be aided by a richer understanding of how 
the Supreme Court confirmation process helps reconcile the exercise of 
judicial discretion with a form of democratic control by providing a forum 
for vigorous and effective public engagement with our ongoing national 
project of constitutional lawmaking. 

II. THE UNDERAPPRECIATED VALUE OF THE CURRENT CONFIRMATION 
PROCESS 

The existing confirmation system is not perfect; however, it does do 
three important and underappreciated things, each of which provides an 
opportunity for the public to influence the development of constitutional 
law. The system provides democratic validation (or rejection) of previously 
contested constitutional choices made by the Supreme Court; it provides a 
public forum in which electorally accountable actors argue about what 
should and should not be considered part of our existing constitutional 
consensus; and it provides an opportunity for dialogue among the Court, 
the Senate, and the public. Each of these features of the current system 
ensures that the long-term constitutional preferences of the people are, 
over time, embraced by the Court as part of our core constitutional 
understanding. Moreover, they do so in ways that are distinct from 
ordinary politics in that they are formal, public, and channeled through the 
language of constitutional law. 

A. Validating Previously Contested Constitutional Choices 

Much of the discussion about the confirmation process focuses on the 
 

 21.  See LIEF H. CARTER & THOMAS F. BURKE, REASON IN LAW 5–6 (8th ed. 
2010).  
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questions nominees do not answer—questions about things such as 
abortion, marriage equality, and affirmative action.22 This focus overlooks 
what may be a more important role of hearings: the validation of choices 
the Court made in previously contested constitutional cases through a 
democratic process. 

The most obvious example of this process at work is illustrated by the 
evolution of confirmation discourse regarding Brown v. Board of 
Education.23 Brown, like many of the cases now firmly in our constitutional 
canon, was not just socially, but legally controversial when decided.24 
Brown ignored the longstanding precedent established by Plessy v. 
Ferguson,25 and it is hard to square with the applications that the authors 
and ratifiers of the Fourteenth Amendment most likely anticipated or 
intended.26 Constitutional disputes about whether “separate” can ever be 
considered “equal” continue to rage in constitutional controversies over 

 

 22.  See, e.g., Brust, supra note 1, at 39–40; Yalof, supra note 1, at 167–69. 
 23.  Brown v. Bd. of Educ., 347 U.S. 483 (1954). 
 24.  See, e.g., Herbert Wechsler, Toward Neutral Principles of Constitutional 
Law, 73 HARV. L. REV. 1, 32–34 (1959); see also Alexander M. Bickel, The Original 
Understanding and the Segregation Decision, 69 HARV. L. REV. 1, 2–3 (1955) (noting 
that the Court was aware of the controversy Brown would cause as it highlighted the 
“pervasive problem of the weight to be accorded in constitutional adjudications to . . . 
the framers’ original understanding”). 
 25.  Plessy v. Ferguson, 163 U.S. 537 (1896); see Brad Snyder, How the 
Conservatives Canonized Brown v. Board of Education, 52 RUTGERS L. REV. 383, 392 
(2000) (noting that the Court refused to state why it had overruled Plessy for nearly a 
decade). 
 26. RAOUL BERGER, GOVERNMENT BY JUDICIARY: THE TRANSFORMATION 
OF THE FOURTEENTH AMENDMENT 117–19 (1977); Mark V. Tushnet, Following the 
Rules Laid Down: A Critique of Interpretivism and Neutral Principles, 96 HARV. L. 
REV. 781, 800 (1983). A number of scholars have attempted to reconcile Brown and the 
Amendment’s legislative history with various interpretive methods. See ROBERT H. 
BORK, THE TEMPTING OF AMERICA: THE POLITICAL SEDUCTION OF THE LAW 75–83 
(1990); Patrick J. Kelley, An Alternative Originalist Opinion for Brown v. Board of 
Education, 20 S. ILL. U. L.J. 75 (1995); Michael W. McConnell, Originalism and the 
Desegregation Decisions, 81 VA. L. REV. 947 (1995); see also Jamal Greene, The 
Anticanon, 125 HARV. L. REV. 379, 381–82 (2011) (“Brown was inconsistent with 
longstanding precedent, was in tension with the original expected application of the 
Fourteenth Amendment, was not compelled by the text of the Equal Protection 
Clause, and has required a Herculean effort—one well beyond the Court’s 
competence—to implement comprehensively. Justifying Brown in the face of all that 
bad news requires reaching somewhat beyond the traditional tools of constitutional 
argument. Still, constitutional law professors persevere, and few these days find Brown 
a hard sell.” (footnotes omitted)). 
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such things as gender and marriage equality.27 Beyond those hot button 
issues, moreover, it is perfectly clear that law can and does make 
innumerable distinctions that treat different people differently, and thus 
“unequally.” 

Despite this, at least since the mid-1980s (and most likely earlier) 
endorsing Brown has become a de facto condition of confirmation.28 This 
change was not generated by judicial technocrats applying newly 
discovered methods of legal reasoning, but by changes in our social and 
political norms that deemed formal, subordinating classifications on the 
basis of race constitutionally unacceptable for all but the most compelling 
reasons.29 While the Supreme Court confirmation process did not create 
this change, it did, over a series of nominations, provide a formal, 
democratic mechanism through which the constitutional choice made by 
the Court in Brown was adopted as part of the Constitution we agree to be 
governed by.30 No nominee today who refused to accept Brown as rightly 
decided could, would, or should be confirmed.31 

While Brown is the most obvious example of this important validating 
role played by the confirmation process, it is not the only one. A 
comparison of the positions taken by Robert Bork at his (unsuccessful) 
1987 confirmation hearing with those taken by subsequent nominees 
provides additional examples.32 These nominees unambiguously accepted 
in public and under oath the constitutional settlements that Bork had 
rejected or cast in doubt.33 Unlike Bork, they pledged their allegiance to 
our core constitutional commitments on issues such as the scope of free 
speech protections, constitutional restrictions on state-authorized gender 
discrimination, a basic constitutionally protected right to privacy, and 
congressional power to statutorily prohibit racial discrimination by private 

 

 27.  See, e.g., United States v. Windsor, 133 S. Ct. 2675, 2693–94 (2013) (“The 
avowed purpose and practical effect of the [Defense of Marriage Act] are to impose a 
disadvantage, a separate status, and so a stigma upon all who enter into same-sex 
marriages made lawful by the unquestioned authority of the States. . . . DOMA’s 
principal effect is to identify a subset of state-sanctioned marriages and make them 
unequal.”). 
 28.  See COLLINS & RINGHAND, supra note 5, at 162–76 (discussing the 
evolution of Brown at confirmation hearings since 1954).  
 29.  Id. at 174–76. 
 30.  Id. at 176. 
 31.  Id. 
 32.  See id. at 196–230. 
 33.  See id. at 221–30.  
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actors.34 

Obviously, post-Bork Justices—just like the rest of us—continue to 
disagree about how far our constitutional consensus in these areas extends. 
We agree that the Constitution forbids state-sanctioned racial 
discrimination for purposes of subordination, but continue to dispute the 
constitutionality of affirmative action; we accept the constitutionalization 
of privacy rights and constitutional constraints on gender discrimination, 
but debate abortion; we embrace the extension of free speech protection to 
nonpolitical speech, but disagree on the regulation of political campaign 
financing. These current disputes should not, however, mask the absolute 
sea change in our core constitutional commitments evidenced by the 
acceptance into the constitutional canon of basic principles that were once 
themselves in doubt. 

The salient point is not that constitutional agreements such as these, 
once reached, must be etched in stone. Indeed, such entrenchment would 
limit the ability of future generations of Americans to use the confirmation 
process to validate the constitutional commitments they choose to accept or 
reject. Rather, the point is that the confirmation process as it currently 
functions allows the public, over time, to continue to accept or reject the 
constitutional choices made by the Supreme Court. When a constitutional 
choice made by the Court enjoys deep and lasting support, that choice is 
validated by requiring nominee after nominee, year after year, to accept it 
as a condition of taking his or her seat on the high Court.35 Brown is 
accepted, Plessy is rejected, and a constitutional choice is publically 
embraced as part of our new governing consensus.36 Seen through this 
perspective, constitutional underdeterminacy is less frightening. Rather 
than create an opportunity for Justices to impose their “personal 
preferences” in lieu of law, constitutional uncertainty, when combined with 
a robust confirmation process, creates critical space for democratic input 
into the constitutional choices necessarily made by the high Court. 

B. Defining the Constitutional Consensus 

The confirmation process as currently conducted also plays an 
important role in providing a public forum in which to identify and argue 
about what is and is not part of our current constitutional consensus. At the 
confirmation hearings, senators routinely make assertions that something 
 

 34.  See id.  
 35.  See id. at 193, 229–30. 
 36.  Id. at 176. 



Ringhand 8.0 (Do Not Delete) 10/2/2013 11:05 AM 

1036 Drake Law Review [Vol. 61 

 

is—or is not—“settled law,” in the constitutional “mainstream,” or a 
“super precedent.”37 They then frame their questions about these cases and 
issues in ways that flatter their preferred position.38 In doing so, the 
senators are presenting their best arguments for what should and should 
not be considered an accepted part of our contemporary constitutional 
understandings.39 

A familiar example of this is the type of exchange that took place at 
Chief Justice Roberts’s confirmation hearing between Roberts and 
Senators Arlen Spector and Orrin Hatch. The exchange, like many that fall 
into this category, involved Roe v. Wade:40 

Chairman SPECTER. Judge Roberts, in your confirmation hearing for 
circuit court, your testimony read to this effect, and it has been widely 
quoted: “Roe is the settled law of the land.” Do you mean settled for 
you, settled only for your capacity as a circuit judge, or settled beyond 
that? 

Judge ROBERTS. Well, beyond that, it’s settled as a precedent of the 
Court, entitled to respect under principles of stare decisis. And those 
principles, applied in the Casey case, explain when cases should be 
revisited and when they should not. And it is settled as precedent of 
the Court, yes.41 

Senator Orrin Hatch, following Senator Specter, used his next round 
of questioning to articulate a different view of Roe, framing the issue in a 
manner more sympathetic to his preferred position: 

 

 37.  See generally Michael J. Gerhardt, Essay, Super Precedent, 90 MINN. L. 
REV. 1204 (2006) (discussing the nature of constitutional super precedents). Gerhardt 
defines a super precedent in part as one enjoying “the culmination of sustained support 
from political leaders and the federal judiciary generally, including the Court, over 
time.” Id. at 1221. Gerhardt also notes, as we do, that the confirmation process is a 
mechanism through which the Senate “use[s] its confirmation authority to weaken 
Supreme Court decisions with which it disagrees and strengthen those with which a 
critical mass of senators agree.” Id. at 1226. 
 38.  COLLINS & RINGHAND, supra note 5, at 232; see also Anna Batta, Paul M. 
Collins, Jr., Tom Miles & Lori A. Ringhand, Let’s Talk: Judicial Decisions at Supreme 
Court Confirmation Hearings, 96 JUDICATURE 7, 13-14 (2012); George Watson & John 
Stookey, Supreme Court Confirmation Hearings: A View from the Senate, 
71 JUDICATURE 186, 192–93 (1988). 
 39.  COLLINS & RINGHAND, supra note 5, at 232. 
 40.  Roe v. Wade, 410 U.S. 113 (1973). 
 41.  Nomination of John G. Roberts, Jr., supra note 16, at 145. 
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Now, my friend, the Chairman, held up a chart with the number of 
cases that he said relied on Roe v. Wade. In fact, if I heard him 
correctly he called Roe a super-duper precedent. Now, I am not sure 
that a super-duper precedent exists, between you and me, but some 
have said that Planned Parenthood v. Casey, a very important case, 
reaffirmed Roe. But let me just ask you, am I correct that Casey 
reaffirmed the central holding in Roe, but substantially changed its 
framework?42 

Roberts was again noncommittal: 

Well, the question of the workability of the framework is I think one of 
the main considerations that you look to under principles of stare 
decisis, along with the settled expectations, whether a precedent has 
been eroded. That was one of the factors that the Court looked at in 
Casey in determining I think to alter the framework of Roe, the 
trimester framework and the strict scrutiny approach, at least in the 
terms that were applied by the joint opinion.43 

Critics of the confirmation process tend to view this type of exchange 
as problematic. Those who believe senators should focus their questions 
solely on competency, formal qualifications, or judicial philosophies, view 
the questions asked by Senators Specter and Hatch as inappropriately 
“political.”44 Others, who think the problem with the current process is that 
nominees are insufficiently forthcoming, would rue Roberts’s failure to 
answer the questions presented.45 

While we have more sympathy with the latter critique than the 
former, we nonetheless believe that the exchange as conducted has more 
value than is commonly recognized by either type of critic. Exchanges like 
these constitute an ongoing and valuable public discussion about what is 
and is not within our current constitutional consensus.46 This type of 
exchange thus puts the constitutional choice squarely on the table, and asks 
whether the previous choices made by the Court (in these examples, the 

 

 42.  Id. at 159. 
 43.  Id. at 160.  
 44.  Lori A. Ringhand, “I’m Sorry, I Can’t Answer That”: Positive Scholarship 
and the Supreme Court Confirmation Process, 10 U. PA. J. CONST. L. 331, 333–34 
(2008). 
 45.  Id. at 335. 
 46.  See generally COLLINS & RINGHAND, supra note 5, at 231–66 (analyzing 
the discussions between senators and nominees on currently contested constitutional 
questions). 
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choice made in Roe) is or is not part of our shared constitutional 
commitment. Senators on each side of the issue make their best case, to the 
nominee and to the public, that their preferred position should be taken as 
part of that commitment.47 When one side or the other has truly won the 
constitutional debate on such issues, validating the prevailing position 
becomes (as with Brown) an expected condition of confirmation.48 Until 
then, our only constitutional agreement on them is that we will continue to 
defer to the Court’s choices in such areas until a broader and more lasting 
consensus is reached. 

While this result can have the effect of removing decisions about 
contested issues from ordinary politics, it does so in a way that is itself 
subject to democratic control. If enough people believed that the 
acceptance (or rejection) of things such as abortion rights is a key 
component of our constitutional agreement, then senators would refuse to 
confirm nominees who failed to affirm these rights when asked to reveal 
their position on the issue. Roe would be treated like Brown. That they do 
not do so reveals the real status of such issues in our political discourse: we 
do not agree about the best constitutional answer in such cases, nor does 
either side in the debate enjoy sufficient political support to take the issue 
out of the Court’s hands. Thus, neither side has the political support 
necessary to make the affirmation or rejection of Roe a true condition of 
confirmation, but the confirmation process provides a mechanism through 
which the people could impose such a requirement if sufficient political 
agreement existed. 

In a narrative in which there is a constitutionally correct answer to the 
abortion question, this is a nightmare scenario. Constitutional 
“correctness” is made subservient to public opinion, and the Justices’ 
ability to impose the “correct” answer regardless of its popularity is 
threatened. If, however, there is no single constitutionally correct answer to 
contested constitutional questions, but rather there are several 
constitutionally viable alternatives, then this type of public control, 
exercised over a series of nominations, is cast in a different light. 
Recognizing constitutional underdeterminacy in this situation allows us to 
accept and embrace public influence over time on judicial choices among 
those viable alternatives. 

This position is admittedly a compromise between the dueling values 
of constitutionalism and self-governance. It celebrates what the 
 

 47.  See id. at 232. 
 48.  See supra Part II.A. 
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confirmation process can do—provide a focused, public validation of the 
governing constitutional consensus—while resolving it of responsibility to 
do what it cannot—provide an immediate check on judicial decisions in 
areas on which there is no current consensus. It is not a perfect 
compromise; as noted above, we believe nominees could provide answers 
to more currently contested questions than they do without tipping the 
process out of balance. But it is a reasonable one that allows for the 
recognition of constitutional underdeterminacy while preserving a unique 
role for the Supreme Court. Confirmation hearings function in this 
scenario as a uniquely legal forum through which the public can continue 
to debate the high Court’s controversial constitutional choices.49 

C. Contributing to Constitutional Dialogue 

The current confirmation process also plays an underappreciated role 
in facilitating constitutional discourse between the Court, the Senate, and 
the public. Numerous scholars have demonstrated that the Court and 
Congress engage in an elaborate dialogue about the Constitution.50 
Confirmation hearings, however, are rarely thought of as contributing to 
that process. Instead, they usually are considered to be primarily 
opportunistic, meaning that senatorial questioning focuses on whatever is 
politically useful in the character or history of a particular nominee, rather 
than on what is constitutionally important.51 

If the opportunistic view is correct—if the hearings are little more 
than forums at which senators can score political points by discussing 
relatively random issues unrelated to our deepest constitutional 
commitments—the confirmation process would be of little value in 
facilitating public engagement with constitutional lawmaking. Fortunately, 
empirical analysis of the questions asked and answers given during 
confirmation hearings since 1939 show that this view is not correct.52 While 
senators do, as expected, ask nominees about events and opinions unique 

 

 49.  See COLLINS & RINGHAND, supra note 5, at 264–65. 
 50.  See, e.g., BARRY FRIEDMAN, THE WILL OF THE PEOPLE: HOW PUBLIC 
OPINION HAS INFLUENCED THE SUPREME COURT AND SHAPED THE MEANING OF THE 
CONSTITUTION (2009) (providing a detailed history of how the constitutional dialogue 
between the branches has been molded by public opinion). 
 51.  See, e.g., id. at 314. (suggesting that the Senate’s questions during the 
hearings for Justice Rehnquist’s nomination as Chief Justice focused less on his 
constitutional jurisprudence than on “whether Rehnquist had been candid with the 
Senate when he was first put on the bench”).  
 52.  See COLLINS & RINGHAND, supra note 5, at 100–39.  
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to that nominee, the bulk of hearing discourse consistently focuses on the 
issues most important to the public over time.53 Put simply, senators ask 
about things their constituents care about and do so in the language of 
constitutional law. 

Our exhaustive study of the issues and cases discussed at confirmation 
hearings since 1939 confirms this. This data, as set forth in our recent book, 
shows that as an issue grows in importance to the public it appears with 
greater frequency before the Senate Judiciary Committee.54 For example, 
race issues dominated hearing discourse during the decades in which the 
goals of the civil rights movement were hotly contested.55 However, 
attention to racial issues subsided as we reached agreement that (at least) 
formal, state-sanctioned racial discrimination for the purpose of 
subordination violated the Constitution.56 Thus, despite the headline-
grabbing sound bites about race, empathy, and affirmative action, racial 
issues constituted less than ten percent of the civil rights related questions 
asked by senators at the 2009 confirmation hearing of Sonia Sotomayor.57 
Moreover, as the salience of legalized racial disputes subsided, questions 
about gender and sexual orientation discrimination arrived to fill the gap.58 
Even more recently, questions about the Second Amendment and gun 
rights have come to the fore, consuming increasing amounts of time at the 
hearings of recent nominees.59 

Senators also use the hearings to engage nominees, and through them 
the public, in discussions on the important decisions made by the high 
Court. Senators routinely ask nominees about their positions on previously 
decided constitutional cases.60 This ensures that the confirmation process 
provides a forum, in the language of constitutional law, for discussion of 
the Court’s constitutional choices. Roe v. Wade, to use a highly salient 
example, has been discussed by name at 86% of hearings conducted since 

 

 53.  See id. 
 54.  See id. at 85–88, 94–98. The exceptions to this are issues involving 
national security or macroeconomics. See id. at 88–94. Presumably, this is because these 
are issues in which the modern court has had little involvement. See id. at 89–90. They 
consequently do not present to the public as issues carrying constitutional relevance. 
See id. at 93–94. 
 55.  Id. at 112, 113 fig.4.2. 
 56.  See id. at 112.  
 57.  See id. at 113 fig.4.2.  
 58.  Id. at 114 fig.4.3. 
 59.  Id. at 138, 191. 
 60.  See id. at 144–46.  
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the case was decided.61 Brown was discussed at 73% of hearings since its 
issuance,62 and District of Columbia v. Heller63 and Citizens United v. FEC64 
have been debated at every hearing held since they were decided in 2008 
and 2010, respectively.65 

There is a sense, of course, in which it is not surprising that hearing 
discourse involves the discussion of Supreme Court cases and tracks public 
opinion about which issues decided by the high Court are most important. 
Senators are elected officials, so they would be expected to discuss issues of 
importance to their constituents—and judicial opinions are the language in 
which the Court deals with such issues. Like the validation of the current 
constitutional consensus and the opportunity to debate what is and is not 
part of that consensus, we believe that a deeper appreciation of the 
dialogical nature of the hearings can help support a better narrative about 
the role of the Supreme Court in our governing system and the ways in 
which the current confirmation process facilitates that role. Rather than 
turn on the idiosyncratic characteristics of individual nominees, the 
hearings really do involve discussions of constitutional questions of 
importance to the public. That they do so—and do so in the language of 
constitutional law—ensures that public preferences about the pressing 
constitutional issues of the day are fully vetted as constitutional choices. 

III. A NEW NARRATIVE AND PUBLIC OPINION 

As shown above, the confirmation process as currently conducted 
does, despite its negative reputation, do several things well. It provides a 
democratic mechanism through which the public, acting through its elected 
officials, can validate the Court’s previously controversial constitutional 
choices.66 It provides a forum in which we continue to argue about which 
cases and issues are and are not part of our current constitutional 
consensus.67 And it provides an opportunity to engage in a high profile and 
public dialogue, conducted in the language of constitutional law, about the 
issues that are of importance to us.68 

 

 61.  Id. at 148 tbl.5.1. 
 62.  Id. 
 63.  District of Columbia v. Heller, 554 U.S. 570 (2008). 
 64.  Citizens United v. FEC, 558 U.S. 310 (2010). 
 65.  COLLINS & RINGHAND, supra note 5, at 148 tbl.5.1.  
 66.  See supra Part II.A. 
 67.  See supra Part II.B. 
 68.  See supra Part II.C. 
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The value of this confirmation process—the one we actually have—
does not depend on a narrative in which justices use technical legal skills to 
extract single, constitutionally correct answers from our constitutional text. 
Nor, however, does its value lie in attempting to perfectly correlate the 
public’s fleeting political preferences with constitutional lawmaking. 
Rather, the process works to ensure that the durable and deeply held 
constitutional commitments of the American people are, over time, 
formally debated, discussed, and ultimately accepted or rejected as part of 
our governing constitutional consensus. A better appreciation of these 
aspects of the current confirmation process can provide a foundation for a 
normatively desirable, yet realistically grounded, narrative about the value 
that the Constitution and the Supreme Court actually add to our system of 
government—one that does not rely on a myth of mechanical or discretion-
free judging. Reframing our constitutional conversation this way, however, 
raises a fundamental question: Will the public accept the authority of 
judicial decisions without the reassuring wrappings of constitutional 
certainty? 

Teasing out just what gives the Supreme Court its public legitimacy is 
a complex business and not something we attempt to do comprehensively 
here. Instead, we note only that research on just what people expect from 
the Court and from judicial decisionmaking is incomplete and contested.69 
Early social science work in this area, paralleling the dispute between the 
legal and the attitudinal models of Supreme Court decisionmaking that was 
going on between political science and law departments, often used a 
design model that asked whether respondents supported eliminating or 
significantly restructuring the Court and whether they agreed or disagreed 
with the Court’s recent decisions.70 Support for specific decisions was seen 
as “political,” while an unwillingness to eliminate or restructure the Court 
often was treated as being grounded in a more “neutral” or discretion-free 
view of the Court’s role.71 Other research juxtaposed “political” 
decisionmaking with things like judicial independence, impartiality, and 
fairness and found, not surprisingly, that people preferred the latter to the 

 

 69.  For an interesting discussion of the public desire for a Court that is both 
political and “polite,” see generally KEITH J. BYBEE, ALL JUDGES ARE POLITICAL—
EXCEPT WHEN THEY ARE NOT: ACCEPTABLE HYPOCRISIES AND THE RULE OF LAW 
(2010).  
 70.  See, e.g., Gregory A. Caldeira & James L. Gibson, The Etiology of Public 
Support for the Supreme Court, 36 AM. J. POL. SCI. 635 (1992) (measuring diffuse 
support for the Supreme Court among whites). 
 71.  Id. at 637. 
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former.72  

This research, however, did not ask why people did not want to 
abolish the high Court or whether people thought impartial or fair 
decisionmaking was the same thing as discretion-free judging. At most, 
such studies showed that people as a general matter: (1) expect Courts to 
act in ways consistent with basic ideas of fairness and impartiality; and (2) 
do not, for the most part, want to disempower the Court, even when they 
disapprove of some of its decisions. Both of these positions seem eminently 
reasonable to us, but somewhat unhelpful in answering the question of 
whether people would continue to support a Court that admittedly 
exercised some judicial discretion but did so in ways distinct from ordinary 
politics and subject over time to democratic control. 

The seeds of a more nuanced answer to what people want and expect 
from the Supreme Court do exist, however, within some of this research. 
The work done by Tom Tyler and Gregory Mitchell demonstrates that 
what the public says it wants from courts is an opportunity to be heard 
before a neutral decisionmaker, defined as a decisionmaker who is honest, 
unbiased, uninfluenced by political pressure, and willing to hear all 
relevant arguments.73 All of these things can accommodate a 
decisionmaking process that rests on channeled discretion shaped by legal 
reasoning, and none require a belief in mechanical or discretion-free 
jurisprudence.74 Recent research by James Gibson and Gregory Caldeira 
regarding the Alito hearings holds similar helpful kernels of information.75 
Gibson and Caldeira found that, during the Alito hearings, people exposed 
to political advertising that presented the Justices as “just like” politicians 
developed less favorable views of the Court, but that people exposed to the 
actual hearings (which were considered extremely “political” by critics of 

 

 72.  See, e.g., Tom R. Tyler & Gregory Mitchell, Legitimacy and the 
Empowerment of the Discretionary Legal Authority: The United States Supreme Court 
and Abortion Rights, 43 DUKE L.J. 703, 798 (1994). Tyler and Mitchell at times talk 
about the opposite of neutrality—defined as a belief in legal determinacy—but their 
research does not ask about legal determinacy. They, in fact, note that what legal 
theorists mean is different from what survey respondents appear to mean when they 
talk about this issue. See id. at 787–88. 
 73.  Id. at 775–76. 
 74.  See id. 
 75.  James L. Gibson & Gregory A. Caldeira, Supreme Court Nominations, 
Legitimacy Theory, and the American Public: A Dynamic Test of the Theory of 
Positivity Bias, Presented to the 2007 Annual Meeting of the American Political 
Science Association (Aug. 30–Sept. 2, 2007), available at http://papers.ssrn.com/sol3/ 
papers.cfm?abstract_id=998283. 
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today’s confirmation process) became more, not less, supportive of the 
Court.76 The key point of much of Gibson and Caldeira’s work, in fact, 
seems to be that public support for the Court rests in a belief that the Court 
is different than other political actors, without telling us just what that 
difference must entail.77 

Other work has generated similarly intriguing results. A 2006 article 
found that it is a perception that the Court lacks legal guidelines, not a 
perception that the Justices are above “political wrangling,” that generates 
negative impressions of the Court.78 Yet other research has found that the 
Court enjoys some reservoir of goodwill with the public that allows it to 
remain popular even when issuing unpopular decisions, but that repeated 
disappointment with the Court’s decisions will, over time, nonetheless 
diminish public support for the Court as an institution.79 This finding—
which has been replicated in many studies80—is in at least some tension 
with the idea that people support the Court because they believe it is 
making apolitical, discretion-free decisions. 

A different branch of research suggests that the Court’s support may 
ultimately depend less on the public’s belief in judicial uniqueness, and 
more on the ability of the Court to satisfy enough different constituencies 
in enough different circumstances to maintain an overall high level of 
public approval.81 This view is consentient with recent polling data 
 

 76.  Id. at 32. 
 77.  See id. at 33. 
 78.  Vanessa A. Baird & Amy Gangl, Shattering the Myth of Legality: The 
Impact of the Media’s Framing of Supreme Court Procedures on Perceptions of 
Fairness, 27 POL. PSYCHOL. 597 (2006). 
 79.  E.g., James L. Gibson, Gregory A. Caldeira & Vanessa A. Baird, On the 
Legitimacy of National High Courts, 92 AM. POL. SCI. REV. 343, 351–52 (1998). 
 80.  See id. at 344 (reviewing similar studies and literature on this point). 
 81.  See id. at 356–57. Legal scholars such as William Forbath and Larry 
Kramer have long argued just this: public support of (or opposition to) the Court has 
always been substantive, not principled—historically, we like the Court when we like 
the Court’s decisions. William E. Forbath, Popular Constitutionalism in the Twentieth 
Century: Reflections on the Dark Side, the Progressive Constitutional Imagination, and 
the Enduring Role of Judicial Finality in Popular Understandings of Popular Self-Rule, 
81 CHI.-KENT L. REV. 967, 968–69 (2006); see KRAMER, supra note 10, at 249–53. 
Richard Fallon has also pointed out that the public lacks sufficient information to base 
its acceptance of the Court on the proper application of competing interpretive 
methodologies. Fallon, supra note 16, at 1828, 1830; see also Caldeira & Gibson, supra 
note 70, at 649 (finding that individuals attentive to the Supreme Court tend to express 
more diffuse support for the Court). A pair of new articles from Brandon Bartels and 
Christopher Johnston argue that the effect of specific decisions on public support for 
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involving public approval of the Supreme Court. This data shows that, 
despite a recent dip, the Court’s approval rating remains relatively high.82 
However, the aggregate approval numbers mask partisan fluctuations in 
where the Court’s support is coming from. Digging deeper into the data 
shows that, in fact, the Court’s approval numbers among partisans change 
significantly in response to politically salient events. Republican approval 
of the Court jumped after Bush v. Gore83 and the appointment of Chief 
Justice Roberts and Justice Alito, while Democratic support went up after 
National Federation of Independent Business v. Sebelius84 (the Affordable 
Care Act case) and the confirmation of Justice Sotomayor.85 The Court’s 
overall support thus remains high, not because the public exempts the 
Court’s decisions from its political value judgments, but rather because the 
Court issues decisions that satisfy the political preferences of enough 
different groups at different times. 

This interpretation is further supported by public opinion data that 
directly asks people how they think the Court makes its decisions. Survey 
after survey shows that overwhelming majorities of Americans believe that 
partisan, personal, or ideological beliefs play some role in judicial 
decisionmaking.86 A major national poll conducted in 2007 found that 75% 
of respondents believed that judges are influenced by their personal 

 

the Court is both immediate and strong, and creates support for a more political 
appointment process. Brandon L. Bartels & Christopher D. Johnston, On the 
Ideological Foundations of Supreme Court Legitimacy in the American Public, 57 AM. 
J. POL. SCI. 184 (2013); Brandon L. Bartels & Christopher D. Johnston, Political 
Justice? Perceptions of Politicization and Public Preferences Toward the Supreme Court 
Appointment Process, 76 PUB. OPINION Q. 105 (2012). But see James L. Gibson & 
Michael J. Nelson, Is the U.S. Supreme Court’s Legitimacy Grounded in Performance 
Satisfaction and Ideology? (Feb. 13, 2013) (unpublished manuscript), available at 
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2222749 (questioning the 
methodology of Bartels and Johnson’s findings regarding the immediacy of specific 
outcomes on diffuse support for the Court).  
 82. See KARLYN H. BOWMAN & ANDREW RUGG, AM. ENTER. INST. FOR PUB. 
POLICY RESEARCH, AEI PUBLIC OPINION STUDIES: PUBLIC OPINION ON THE SUPREME 
COURT 9–11 (2012), available at http://www.scribd.com/doc/97132603/Public-Opinion-
on-the-Supreme-Court-1937-2012. 
 83.  Bush v. Gore, 531 U.S. 98 (2000). 
 84.  Nat’l Fed’n of Indep. Bus. v. Sebelius, 132 S. Ct. 2566 (2012). 
 85.  See BOWMAN & RUGG, supra note 82, at 10–11. 
 86.  E.g., id. at 69; see also Geyh, supra note 7, at 220–22 (providing an 
example of polling that shows that “the public sees law and politics as interrelated”). 
For summaries of the literature on this point, see BYBEE, supra note 69, at 25–29.  
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political views.87 This belief—which, through the inclusion of “partisan” as 
a consideration, is framed even more harshly than the emerging scholarly 
consensus we posited above88—has not destroyed public confidence in the 
Court. Rather, the same poll found that a majority of respondents trusted 
the judiciary to work in the best interests of the people and believed that 
the courts, including the Supreme Court, have “the right” amount of power 
in our governing system.89 

There is, moreover, some evidence that people are quite receptive to 
a narrative that links the confirmation process to a more discretionary, less 
mechanical view of constitutional decisionmaking. A CBS/New York 
Times poll asked respondents whether the Senate, when considering 
Supreme Court nominations, should consider a nominee’s legal 
qualifications and background only, or if senators also should consider how 
a nominee might vote on the “major issues” facing the high Court.90 Since 
pollsters first began asking this question more than twenty-five years ago, 
people repeatedly have responded that senators should consider not just a 
nominee’s legal qualifications, but also how the nominee will vote once on 
the Court.91 

This result is consentient with the history of Supreme Court 
nominations and confirmations in our country. This history has been 
recounted well elsewhere,92 but it is self-evidently true that those charged 
with making the decision have always understood that who sits on the high 
Court matters. There was, in other words, no “golden age” in which we 
approached Supreme Court nominations as an apolitical contest among the 
most objectively “qualified” individuals.93 One of George Washington’s 

 

 87.  KATHLEEN HALL JAMIESON, ANNENBERG PUB. POLICY CTR., PUBLIC 
UNDERSTANDING OF AND SUPPORT FOR THE COURTS 2 (2007), available at http:// 
www.annenbergpublicpolicycenter.org/Downloads/20071017_JudicialSurvey/Judicial_F
indings_10-17-2007.pdf. 
 88.  See supra text accompanying notes 7–16. 
 89.  JAMIESON, supra note 87, at 2; see also BYBEE, supra note 69, at 16–18.  
 90.  See BOWMAN & RUGG, supra note 82, at 24. The question was asked in 
regard to the Bork, Thomas, Roberts, Harriet Miers, Alito, and Sotomayor 
nominations. See id. 
 91.  Id.  
 92.  See generally HENRY J. ABRAHAM, JUSTICES AND PRESIDENTS: A 
POLITICAL HISTORY OF APPOINTMENTS TO THE SUPREME COURT (3d ed. 1992).  
 93.  Some scholars have found that the importance to Senators of ideology 
relative to character and competency has increased in recent years. See Lee Epstein et 
al., The Increasing Importance of Ideology in the Nomination and Confirmation of 
Supreme Court Justices, 56 DRAKE L. REV. 609, 631 (2008). Notably, however, the 
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nominees was rejected by the Senate because of his opposition to the Jay 
Treaty.94 Presidents John Quincy Adams and Andrew Jackson each had 
nominees rejected by the Senate for purely political considerations.95 John 
Tyler had an astonishing five of six Supreme Court nominations rejected by 
the Senate.96 James Buchanan and Andrew Johnson both lost nominations 
to the Civil War era political turmoil over slavery and Reconstruction.97 
The Court, obviously, has survived—and even thrived—through all of this. 

IV. CONCLUSION 

Institutions evolve in response to the circumstances they find 
themselves in.98 Our Supreme Court confirmation process has evolved over 
the past decades to accommodate a nation in which more people have 
found a political voice through which to articulate constitutional claims, 
and the confidence that they have a right to have those claims heard and 
considered.99 A confirmation process occurring behind closed doors, 
accountable only to insider elites, is not compatible with the reasonable 
expectations of such an aroused and expanded citizenry, and increasingly, 
nor is a narrative in which unelected, unaccountable justices disavow 
responsibility for their constitutional choices by assertions of constitutional 
certainty. 

We need a new story, one that acknowledges constitutional 
underdeterminacy while respecting the democratic expectations of the 
 

percentage of “yes” votes Supreme Court nominees receive in the Senate continues to 
trend upward, not downward, even when the most recent nominees are included in the 
analysis. COLLINS & RINGHAND, supra note 5, at 52 fig.2.4.  
 94.  ABRAHAM, supra note 92, at 72–74. For a detailed discussion of the 
Senate rejection of John Rutledge’s nomination, see James E. Gauch, The Intended 
Role of the Senate in Supreme Court Appointments, 56 U. CHI. L. REV. 337, 358–62 
(1989).  
 95.  Adams’s lame duck nomination of John Crittenden was rejected by a 
hostile Senate wanting to hold the seat for incoming President Andrew Jackson, 
ABRAHAM, supra note 92, at 94, and Jackson’s first nomination of Roger Taney for an 
associate Justiceship was rejected by a lame duck Whig Congress. Id. at 99–100.  
 96.  Id. at 106–07. 
 97.  See id. at 113–16, 124–25. 
 98.  See generally Paul M. Collins, Jr. & Lori A. Ringhand, The 
Institutionalization of Supreme Court Confirmation Hearings, Presented to the 71st 
Annual Meeting of the Midwest Political Science Association (April 13, 2013) 
(discussing how the Senate Judiciary Committee’s role in Supreme Court 
confirmations and the hearings themselves have evolved over time due to both 
legitimating and instrumental factors).  
 99.  See id. at 12–13. 
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people. A better understanding of the benefits of the current confirmation 
process can provide the foundation for such a story. When viewed through 
the framework set out above, the Court’s constitutional decisions can be 
seen as something akin to constitutional proposals made by the justices to 
the country. Over time, the country will accept, reject, or continue to argue 
about those proposals. 

Judicial power, in this narrative, is different than legislative or 
executive power, but is legitimated by the same basic mechanism: the 
regular and effective opportunity for a democratically controlled check 
over how it is exercised. Confirmation hearings in this story become what 
Justice Scalia once bemoaned they were turning into: “mini constitutional 
conventions” during which we the people decide what we want the open-
ended phrases of the Constitution to mean to us today.100 We think this is a 
system to celebrate, and that a confirmation process that facilitates it is 
functioning just fine. 

 

 

 100.  See Caryn Tamber, Justice Antonin Scalia Speaks at U of Baltimore Law, 
DAILY REC., Apr. 25, 2008, available at 2008 WLNR 30975880. 


