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THE UNITED STATES AND POLITICAL 
DYSFUNCTION: “WHAT ARE ELECTIONS 

FOR?” 

Sanford Levinson*1 

ABSTRACT 

In an earlier book, Our Undemocratic Constitution:  Where the 
Constitution Goes Wrong (and How We the People Can Correct It), the 
subject of an earlier symposium at Drake University Law School, Professor 
Sanford Levinson focused almost exclusively on the way the U.S. Constitution 
deviates from twenty-first century conceptions of democracy, and he suggested 
holding a new constitutional convention to correct these deficiencies.  His new 
book, Framed:  America’s 51 Constitutions and the Crisis of Governance, 
notes that it might not be all that important, at the end of the day, whether the 
Constitution conforms with some ideal notion of democratic rule.  Most people, 
including most Americans, may care far more about the actual outputs of 
government, and the degree to which they are viewed as responding to the 
various challenges facing us, than about the specifics of the political process that 
produced them.  Thus, Levinson’s new book focuses far more on the widespread 
discontent, demonstrated especially in many different polls, that contemporary 
Americans feel about their government and, consequently, their lack of 
confidence about the future direction of American politics. 

One way of framing the discussion is by asking whether elections really 
matter very much, especially at the national level? Do they lead to clear 
“winners,” who are able to pass their political programs that can presumably be 
evaluated in future elections?  Or, on the other hand, are there so many “veto 
points” within the national political system that relatively little legislation can 
surmount the hurdles created by the 1787 Constitution? Levinson, though 
agreeing with a fellow panelist Dr. Norman Ornstein that “It’s Even Worse 
Than It Looks,” chides Ornstein for failing to recognize adequately that the 
 

 *  Sanford Levinson teaches law and government at the University of Texas 
at Austin. He has also been a frequent visitor at the Harvard and Yale law schools, as 
well as a variety of law schools abroad. He is the author of many articles and books on 
various facets of American constitutional law, and contributor to Balkinization. 
Professor Levinson was elected to the American Academy of Arts and Sciences in 2001 
and received the Lifetime Achievement Award from the Law and Courts Section of 
the American Political Science Association in 2010.  
 1.  I am grateful to Mark Kende for inviting me to this important 
symposium. I am also grateful to the various Drake Law Review and law students for 
their wonderful hospitality and attentiveness.  
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breakdown in governance that he identifies may be traceable to the Constitution 
itself and, therefore, that it would in fact be desirable to have a new 
constitutional convention to consider needed structural changes. Levinson notes 
also the exclusive reliance at the national level on representative democracy, 
whereas many American states include opportunities for direct democracy as 
well, and he suggests that direct democracy, whatever its obvious problems, may 
also have offsetting advantages that are worth serious examination as a way of 
breaking the cycle of electoral frustration. 

 

I last visited Drake University about six years ago, when I presented a 
talk entitled How the United States Constitution Contributes to the 
Democratic Deficit in America.2 It was part of a symposium that Drake law 
professor Mark Kende kindly arranged on my then-new book, Our 
Undemocratic Constitution: Where the Constitution Goes Wrong (and How 
We the People Can Correct It).3 Since then, I published a new book in 2012 
entitled: Framed: America’s 51 Constitutions and the Crisis of Governance.4 
I was very grateful for an opportunity to return to Drake for this new 
conference on the potential connection between the U.S. Constitution and 
the widespread perception that we have an increasingly dysfunctional 
political system, and, possibly, even a “crisis of governance” that the 
subtitle to my new book suggests. 

Although the two books have some obvious overlaps, they are also 
quite different in certain respects, and I want to center my Article around 
at least one key difference. As suggested by its title, Our Undemocratic 
Constitution focused on some ramifications of democratic political theory, 
as did my presentation at Drake on the “democratic deficit.”5 Two central 
questions are raised by any such emphasis. The first is deciding what 
specific attributes of a given political system allow us to identify it as 
“democratic” or, for that matter, “undemocratic.” The second is whether 
we really care about such attributions. That is, is there a significant 
normative valence that leads us to be critical of deviations from democracy, 
or might we be justifiably indifferent to any such deviation—or perhaps 
even embrace it? 
 

 2.  Sanford Levinson, How the United States Constitution Contributes to the 
Democratic Deficit in America, 55 DRAKE L. REV. 859 (2007). 
 3.  SANFORD LEVINSON, OUR UNDEMOCRATIC CONSTITUTION: WHERE THE 
CONSTITUTION GOES WRONG (AND HOW WE THE PEOPLE CAN CORRECT IT) (2006). 
 4.  SANFORD LEVINSON, FRAMED: AMERICA’S FIFTY-ONE CONSTITUTIONS 
AND THE CRISIS OF GOVERNANCE (2012). 
 5.  See LEVINSON, supra note 3, at 6–7; Levinson, supra note 2, at 860.  
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My own definition of democracy, though probably not very 
systematically presented either in the book or at Drake, was based on a 
fairly robust notion of majority rule.6 With that as my lodestar, I focused on 
the many ways that the Constitution deviates from most twenty-first 
century notions of democracy.7 It was, therefore, not at all difficult to 
connect the Constitution to “the Democratic Deficit in America.”8 I will 
not elaborate the arguments I made then, because they are, after all, so 
easily available.9 Suffice it to say that many of the illustrations captured the 
presence of multiple—I believe excessive—“veto points” within the 
American political system created by the Philadelphia Constitution that, by 
definition, make it far harder to pass legislation than to block any given 
legislative proposals.10 One might begin by looking at the particularities of 
bicameralism within the Congress, which includes, of course, the ability of 
each house to engage in the absolute veto of legislation passed by the other 
house, unlike the case in a number of bicameral systems around the world 
in which deadlocks can be more easily broken. But a central thesis of mine 
is that we have in a very real sense a tricameral system once we pay full 
attention to the mechanics of the presidential veto.11 This not only allows 
the President to negate Congress’s work in the absence of its infrequent 
ability to override vetoes by gaining two-thirds support in both houses, but 
it also makes the President a vital figure in the play of negotiating the 
shape of given bills inasmuch as Congress must take into account the 
possibility of a presidential veto. And, of course, there are some who might 
describe our system as quadricameral if one incudes a model of robust 
judicial oversight, whether defined as statutory interpretation or more 
traditional “judicial review” leading to the invalidation of congressional 
legislation. 

Certain supermajority requirements also allow well-placed minorities 
to veto what may well be thought by the majority to be vital to the national 
interest. We have seen one manifestation of this over the years with regard 
 

 6.  See BLACK’S LAW DICTIONARY 1041 (9th ed. 2009) (defining “majority 
rule” as “[t]he principle that a majority of a group has the power to make decisions that 
bind the group; the principle that in the choice of alternatives, the one preferred by the 
greater number is selected”). 
 7.  See Levinson, supra note 2, at 867–72. 
 8.  See id. at 863. 
 9.  See id.  
 10.  See id. at 868. 
 11.   See, e.g., Sanford Levinson, Reconsidering the Modern Hanoverian King, 
36 HARV. J.L. & PUB. POL’Y 63, 69 (2013); Sanford Levinson, So Much to Rewrite, So 
Little Time . . . ., 27 CONST. COMMENT. 515, 517 (2011). 
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to senatorial refusal to give the necessary two-thirds support to treaties 
negotiated, signed, and submitted to the Senate by presidents—most 
(in)famously with the Versailles Treaty negotiated to conclude World War 
I.12 And, of course, I certainly do not want to omit mention of the 
extraordinary obstacles placed in the way of formal constitutional 
amendment—even in the event that the two-thirds supermajority can be 
attained in both the House and Senate necessary to propose an 
amendment—by virtue of the fact that thirteen state legislative houses in 
separate states (with less than five percent of the national population)13 can 
prevent its ratification and thus frustrate the views of what may well be the 
overwhelming majority of the American populace. 

Especially indefensible in terms of contemporary democratic theory is 
the allocation of votes in the Senate, which properly appalled James 
Madison—who described it as a “lesser evil” to the greater evil of the small 
states being able to torpedo the entire constitutional project should they 
walk out of the Convention14—and deviates from any contemporary theory 
of one-person, one-vote. And the electoral college presents its own 
problems, especially the tendency since World War II to place in the White 
House persons who did not receive the endorsement of a majority of the 
electorate or, in one notable occasion, did not receive even a plurality of 
the popular vote. 

Though I have certainly not changed my mind about the presence of 
all of these factors in helping to constitute the “democratic deficit,” I 
discovered, in terms of the responses of many of my readers, that most 
Americans may not care very much whether the Constitution is particularly 
democratic. Many such readers may have agreed in large measure with my 
analytic points about the consequences of these various “veto points,” but 
then totally disagreed with regard to the normative conclusions that what I 
was describing was genuinely questionable, and perhaps even 
presumptively illegitimate. I was reminded with some frequency that the 
Constitution was intended to guarantee a republican form of government, 
not a democratic one.15 

 

 12.  Andrew T. Hyman, The Unconstitutionality of Long-Term Nuclear Pacts 
that are Rejected by Over One-Third of the Senate, 23 DENV. J. INT’L L. & POL’Y 313, 
315 & n.12 (1995). 
 13.  U.S. CENSUS BUREAU, STATISTICAL ABSTRACT OF THE UNITED STATES: 
2012, at 19 tbl.14, 21 tbl.16 (2012), available at http://www.census.gov/prod/2011pubs/12 
statab/pop.pdf. 
 14.  See THE FEDERALIST No. 62, at 356 (James Madison) (ABA ed. 2009).  
 15.  U.S. CONST. art. IV, § 4. 
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Indeed, my new book expends a considerable number of pages in 
effect agreeing with these critics,16 inasmuch as those who met in 
Philadelphia were, with some exceptions, basically fearful of 
decisionmaking by “We the People,” even if the Constitution was ordained 
in their/our name. This is, after all, a major explanation for the fact that the 
Constitution, unlike, I must note, most state constitutions, totally excludes 
the slightest semblance of direct democracy in favor of an exclusive 
reliance on representative democracy. A major point of the new book is to 
compare the U.S. Constitution with many constitutions of the American 
states, and to note that the latter are systematically more democratic than 
is the national constitution including, very dramatically, the extent to which 
they adopt some form of direct democracy as a complement to their 
representative aspect.17 

It should occasion little surprise, though, that the Constitution is 
different in fundamental respects from the foundational documents 
adopted by almost all of the states. It is, save for the Massachusetts and 
New Hampshire constitutions, older than any of the existing state 
constitutions, and many of the latter are far younger—and certainly far 
more democratic—than the 1787 Constitution, reflecting the fact that they 
were written after American political culture had undergone a veritable sea 
change.18 As Morton Horwitz has written, “Democracy was consistently a 
negative term for most of the Framers’ generation.”19 In some respects, 
things have certainly changed. As Horwitz also notes, democracy became a 
generally favorable term by the early twentieth century.20 By 1917, 
Woodrow Wilson felt able to defend American entrance into World War I 
as an effort to make the world safe for democracy.21 By the 1920s, the 
Supreme Court began using democracy with some frequency as a 
commendatory term with regard to American constitutionalism.22 The 
1940s saw a sharp upward spike—perhaps because World War II was often 
defined as the epic struggle between democracies and dictators.23 American 
 

 16.  See LEVINSON, supra note 4, at 81–83. 
 17.  See id. at 28–30. 
 18.  See id. at 332–33. 
 19.  Morton J. Horwitz, Foreword, The Constitution of Change: Legal 
Fundamentality Without Fundamentalism, 107 HARV. L. REV. 30, 58 (1993).  
 20.  Id. at 59.  
 21.  See President Woodrow Wilson, Address to the Joint Session of 
Congress: War Message (Apr. 2, 1917), available at http://www.emersonkent. 
com/speeches/war_message.htm. 
 22.  See Horwitz, supra note 19, at 57. 
 23.  Id. at 57, 61–62 & n.140.  
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presidents since World War II—regardless of political party—have 
uniformly committed the United States to what I often call “the democracy 
project.” 

Unfortunately, one can also say that this embrace of democracy as a 
positive buzzword, instead of a negative one, has not led to any great 
outburst of public debate about exactly what it means or why it may be 
thought to be important. Instead, I think that many Americans are 
basically indifferent to the degree to which the national political system 
meets any systematic criteria of democracy. Perhaps more to the point, we 
apply the honorific “democracy” without any real reflection to our national 
constitutional order. 

What may be key is that most people may well evaluate our political 
system principally in terms of results, or what political scientists often refer 
to as the outputs of a given system, instead of the character of the inputs 
and their consistency with contemporary democratic theory. For them, the 
central question may be the extent to which the political system on the 
whole generates sufficiently desirable policies so that people can 
reasonably have confidence in its operation and future stability. The 
Preamble to the Constitution, after all, speaks about attaining certain great 
ends—including domestic tranquility, justice, and the general welfare—
without ever once indicating a belief that they can be attained primarily—if 
at all—through a democratic form of politics.24 

Abraham Lincoln spoke notably of a government “of the people, by 
the people, and for the people.”25 We should recognize the extent to which 
these three terms are not merely redundant ways of saying the same thing. 
Government of the people could refer only to the desirability that those 
who govern should be drawn from the general population as distinguished, 
say, from a monarch or other systems of authority based on membership in 
a small community of shared ancestors. Otherwise, government of the 
people conveys relatively little about the mode of selection of government 
or about the commitments of those who govern. This point is even clearer 
with regard to government for the people, for this would seemingly allow 
even a benevolent despotism so long as the despot is indeed focused on 
providing positive outputs and not instead on exploitation of a populace 
without participation rights. Classical defenses of monarchy emphasized 
the duty—and, it was suggested, the reality—of the monarch to serve as the 
 

 24.  U.S. CONST. pmbl. 
 25.  President Abraham Lincoln, Gettysburg Address (Nov. 19, 1863), 
available at http://avalon.law.yale.edu/19th_century/gettyb.asp. 
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virtuous guardian of the public welfare against its manifold enemies, both 
foreign and domestic.26 A central duty was staving off the illegitimate 
claims of those self-interested groups that James Madison would notably 
condemn in Federalist 10 as “factions.”27 

But then we turn to the third great Lincolnian phrase, government by 
the people. This does seem necessarily connected with a particularly 
important concept of democracy, which is active self-governance. A citizen 
of a genuine republic, that is, does not simply consume outputs 
manufactured by others, but instead joins in their creation through 
participation in the act of governing itself. Perhaps the most direct evidence 
of rule by the people is a robust electoral system, featuring not only mass 
participation which, after all, can be assured in plebiscitarian systems 
favored by many latter-day authoritarians, but also genuine deliberation on 
the part of the electorate followed importantly by the felt presence of an 
almost tangible linkage between elections and subsequent changes in 
public policy desired by the winners of the ballot. 

So I ask you to consider in this context the comment in the excerpt 
below from a recent New York Times commentary tellingly entitled 
“Republicans Determined to Press On With Air, If Not Vote, of 
Confidence”: “In Congress, Republicans are pushing an agenda that is 
almost identical to the one that their party lost with in November, with no 
regrets and few efforts to reframe it even rhetorically.”28 Republicans 
continue efforts to repeal “Obamacare” and to support: 

the third iteration of [Paul] Ryan’s budget, which would again try to 
turn Medicare into a subsidy for private insurance purchases, slash the 
top income tax rate and cut deeply into programs the president 
campaigned to protect. 

. . . . 

 Republicans in the House and Senate are standing firmly in the way of 
Mr. Obama’s second-term agenda . . . . 

 

 26.  See, e.g., Phillip Blond, In Defence of Kings and Queens: Why the 
Monarch Matters, BBC (Dec. 10, 2010), http://www.bbc.co.uk/news/uk-politics-
11930839 (suggesting that as a figurehead for all citizens, a monarch can save their 
country from the public enemies of “extremism and . . . righteous fundamentalism”). 
 27.  THE FEDERALIST NO. 10, at 46–49 (James Madison) (ABA ed. 2009). 
 28.  Jonathon Weisman, Republicans Act With Air, If Not a Vote, of 
Confidence, N.Y. TIMES, Mar. 17, 2013, at A11, available at http://www.nytimes.com/ 
2013/03/18/us/pol-itics/republicans-dont-let-vote-get-in-way-of-confidence.html. 
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. . . . 

Which raises the question: What are elections for?29 

Surely this is one of the most important questions that can possibly be 
asked about any political system, almost all of which, these days, include 
elections. What, indeed, are elections for? Do they genuinely offer “the 
people” an opportunity to affect important policies by placing in office 
representatives committed to given agendas? And, of course, at a 
normative level, do we find this an attractive notion of politics— 
acceptance of which might even lead one to endorse at least some forms of 
direct democracy to complement representative democracy? Or do we 
want, in effect, to minimize, or at least temper, the consequences of any 
particular election cycle inasmuch as it is inevitably embedded within, and 
reflects the rationales for, the American political system created by the 
1787 Constitution that deliberately made it very difficult for a single party 
to capture sufficient control of all of the institutions necessary to pass or to 
implement an ambitious political agenda? 

Critics of democracy, especially of any movement toward direct 
democracy, have long pointed out that theories commending a robust 
connection between mass opinion and political outcomes rest on a variety 
of debatable assumptions.30 Perhaps the most important involves one’s 
actual level of trust in the capacity of ordinary people to make decisions 
relating to complex issues of public policy. During the past decade, I have 
been advocating a new national constitutional convention to assess the 
adequacy of the eighteenth century Constitution for our twenty-first 
century reality.31 I am well aware that I have gained few supporters. I have 
been told repeatedly by friends and family that I have to be “crazy” to 
believe that the American public today is capable of engaging in what 
Alexander Hamilton in Federalist No. 1 called the exercise of systematic 
“reflection and choice” about how we are to govern ourselves.32 

Some of this skepticism is based on a demeaning view of our fellow 
Americans. They are often described as suffering from a particular kind of 
 

 29.  Id. (emphasis added). 
 30.  See, e.g., Shaun Bowler, Essay, When Is It OK to Limit Direct 
Democracy?, 97 MINN. L. REV. 1780, 1783 (2013). 
 31.  See, e.g., LEVINSON, supra note 4, at 391; Sanford Levinson, Jack Balkin 
as the Picasso of Constitutional Theorists, 2012 U. ILL. L. REV. 711, 720 (2012); Sanford 
Levinson, How I Lost My Constitutional Faith, 71 MD. L. REV. 956, 974–75 (2012); 
Levinson, So Much to Rewrite, supra note 11, at 518; Levinson, supra note 2, at 863–64. 
 32.  THE FEDERALIST NO. 1, at 1 (Alexander Hamilton) (ABA ed. 2009).  
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cognitive defect: they don’t know enough to make wise decisions, not least 
because those in charge of American schools seem to no longer care about 
offering courses in civic education. Exhibit A for those who lament this 
lack: 

A 1998 study conducted by the National Constitution Center found 
that more American teenagers were able to name the Three Stooges 
than the three branches of government (59% to 41%), and more knew 
the Fresh Prince of Bel-Air than could name the Chief Justice of the 
U.S. Supreme Court (94.7% to 2.2%). Although 58.3% were able to 
name Bill Gates as the “father” of Microsoft, only 1.8% could identify 
James Madison as the father of the Constitution.33 

One might, of course, wonder about the value of such polls. What 
does it mean, for example, to identify Madison as “the father of the 
Constitution”? Not only does this adopt a particularly strong version of a 
highly debatable “great man” theory, but it also requires overlooking the 
fact that he was dismayed by some of the central decisions made at the 
Philadelphia Convention; it created a far weaker national government than 
he wished, as well as allocated the thoroughly regrettable equal voting 
power in the Senate.34 

Still, one can hardly take heart from these or other similar polls 
regarding the level of knowledge of American citizens, many of whom, if 
not natural born, might not be able to pass the test imposed on those who 
wish to become naturalized citizens. There’s a reason that one of Jay 
Leno’s recurrent segments on his television show relies on the inability of 
ostensibly randomly picked interviewees to convey accurate knowledge 
about important issues of the moment. Nor is there any reason to be 
cheered by a more systematic June 1, 2012, Gallup Poll that discovered that 
“[f]orty-six percent of Americans believe in the creationist view that God 
created humans in their present form at one time within the last 10,000 
years,” whereas 32% accept an evolutionary perspective.35 

 

 33.  Sheila Kennedy et al., Civic Literacy: Charting the Dimensions and 
Consequences of a Civic Deficit, SHEILA KENNEDY: THINKING ABOUT LIBERTY (June 
6, 2011), http://sheilakennedy.net/2011/06/civic-literacy-charting-the-dimensions-and-co 
nsequences-of-a-civic-deficit/. 
 34.   RAY RAPHAEL, CONSTITUTIONAL MYTHS: WHAT WE GET WRONG AND 

HOW TO GET IT RIGHT  83–84, 84–85 (2013). 
 35.  Frank Newport, In U.S., 46% Hold Creationist View of Human Origins, 
GALLUP POL. (June 1, 2012), http://www.gallup.com/poll/155003/hold-creationist-view-
hu-man-origins.aspx.  
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Why should we accord decisionmaking authority to those we might 
well describe as demonstrably ignorant? But even those more kindly 
disposed to the cognitive achievements of ordinary Americans may instead 
focus on what might be termed dispositional flaws. One could certainly find 
many neo-Madisonians who emphasize the likelihood that human beings 
will inevitably prefer their own selfish, “factional” interests against what 
the Constitution calls the “general welfare.” The great conservative 
sociologist William Graham Sumner acerbically defined “social reform” as 
A and B joining together to force C to give resources to D.36 As we see with 
contemporary debates over tax policy, it is far easier to gain support for 
placing the burden of financing public programs on “others” rather than on 
truly shared sacrifice. To the extent this is based on a basically 
universalistic theory of (flawed) human nature, of course, this raises 
questions about why we should trust anyone to make sound decisions on 
public policy, unless we adopt that version of Madison’s argument that a 
well-designed system of filtered choice and representative democracy is 
likely to select out those relatively few people who are genuinely 
committed to both ascertaining and then acting on behalf of the common 
good instead of narrow factional interest.37 

But even if one has a neo-Jeffersonian confidence in the potential 
capacities of ordinary people, there is also what might be termed the 
“economists’ critique” of democracy, ably developed in a recent book by 
George Mason law professor Ilya Somin38 (who was one of the participants 
in the earlier Drake symposium on my book).39 He builds on a well-
developed literature that argues, basically, that it is irrational for any given 
citizen, however smart he or she may be, to expend energies in political 
activity.40 The reason is simple: The actual likelihood of making a genuine 
difference is remarkably low. Economists delight, for example, in telling 
impressionable students that it is irrational to vote in national elections, 
because the opportunity costs expended in voting—for example, the time 
 

 36.  See WILLIAM GRAHAM SUMNER, On the Case of a Certain Man Who is 
Never Thought of, in WHAT SOCIAL CLASSES OWE TO EACH OTHER 123, 123 (1884), 
available at http://philosophicalservices.com/Forgotten.pdf. 
 37.  See THE FEDERALIST NO. 10, supra note 27, at 49 (James Madison) 
(ABA ed. 2009). 
 38.  See ILYA SOMIN, DEMOCRACY AND POLITICAL IGNORANCE: WHY 
SMALLER GOVERNMENT IS SMARTER (forthcoming 2013) (manuscript at 4) (on file 
with author).  
 39.  Ilya Somin & Neal Devins, Can We Make the Constitution More 
Democratic?, 55 DRAKE L. REV. 971 (2007). 
 40.  See SOMIN, supra note 38 (manuscript at 4–5). 
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spent travelling to one’s precinct and then waiting in line—are significantly 
greater than the “expected value” of one’s vote in terms of the actual 
probability that it will decide the election.41 I don’t disagree with that 
analysis. To defeat it, one must argue that voting is based on a certain view 
of “conscientious citizenship” rather than entirely self-centered rational 
calculation as most economists today define the term. 

I could, of course, continue this discussion of the prerequisites for a 
democratic political system and whether we should be optimistic or 
pessimistic about their actual presence. Although Woodrow Wilson spoke 
of making the world safe for democracy, there are certainly those who 
worry at least as much about whether we can make democracy safe for the 
world, given the many obvious problems with a simple definition of 
democracy that emphasizes unrestrained majority rule by the actual 
persons who may well constitute voting majorities.42 

But the brunt of the remainder of my Article focuses on a sharp 
difference between my two books. If the first one is primarily a venture 
into applied political theory, inviting conversations about the meaning of 
democracy and its presuppositions and justifications, the new one focuses 
instead on what the subtitle calls the “crisis of governance.” I should note 
at the outset that the definition of “crisis” is scarcely self-evident. After all, 
if one associates “crisis” with manifested instability that many might 
associate with the United States in the 1930s or 1960s and with what one 
sees in a variety of countries around the world today, one might be 
impressed with the relative calm of contemporary American politics. If one 
looks around the contemporary United States, one does not see rampant 
disorder, including the reality or even the metaphorical equivalent of 
rioting in the streets. Perhaps the most frequent recent example of discord 
in American politics was the disruption in 2009, sparked by the then-newly 
emergent Tea Party movement, of several town-hall meetings organized by 
various Democratic members of the House of Representatives to talk 
about the then-pending medical care bill that is now widely known as 
Obamacare.43 One need not applaud the lack of civility displayed at some 

 

 41.  See ANTHONY DOWNS, AN ECONOMIC THEORY OF DEMOCRACY 265 
(1957). 
 42.  For a discussion of the implications of majority rule, see Lani Guinier, No 
Two Seats: The Elusive Quest for Political Equality, 77 VA. L. REV. 1413, 1437–44 
(1991).  
 43.  See Ian Urbina, Beyond Beltway, Health Debate Turns Hostile, N.Y. 
TIMES, Aug. 7, 2009, at A1, available at www.nytimes.com/2009/08/08/us/politics/08to 
wnhall.html. 
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of these meetings, but, frankly, they count as relatively minor episodes 
when compared both with past American history and contemporary events 
around the world. So I recognize that some observers may be tempted to 
ask, “What crisis?” Perhaps some among us would even define 
contemporary American politics as instantiating the “domestic tranquility” 
that the Preamble establishes as a central aspiration of our constitutional 
system.44 

I reject that answer and its complacency. I share the perception, 
expressed in the title of Norman Ornstein and Tom Mann’s most recent 
book, that “it’s even worse than it looks,”45 and how it looks, of course, is 
none too good in terms of the animosity and gridlock that characterizes 
contemporary national politics. Perhaps we are experiencing only the 
(relative) calm before the storm. After all, one looking at various parts of 
the world, or at our own past history, would scarcely have predicted well in 
advance the kinds of disorder that in fact eventuated. But even if there is 
no rioting or worse, one might still wonder how much of the relative quiet 
is the consequence of satisfaction and how much, instead, is the reflection 
of a despairing belief, on the part of more and more Americans, that the 
answer to Lenin’s famous question, “What is To be Done?,”46 is nothing. 
We have a national political system remarkably rigged in favor of 
maintaining the status quo, beginning with our basic constitutional 
structures and then extending to the sheer power of money (and, therefore, 
of monied interests) in explaining the actualities of contemporary 
American politics. 

If one looks at polling data, one is scarcely reassured that Americans 
today think well of our national political system. Consider two recent polls: 
A Washington Post-ABC national poll published March 26, 2013,47 
revealed that a remarkable 80% of Americans “disapprove” of Congress, 
while only 16% describe themselves as “approving” of it. A Gallup poll 
from the same month revealed a full 70% gap between the 83% who 

 

 44.  See U.S. CONST. pmbl. 
 45.  THOMAS E. MANN & NORMAN J. ORNSTEIN, IT’S EVEN WORSE THAN IT 
LOOKS: HOW THE AMERICAN CONSTITUTIONAL SYSTEM COLLIDED WITH THE NEW 
POLITICS OF EXTREMISM (2012).  
 46.  V. I. LENIN, WHAT IS TO BE DONE? BURNING QUESTIONS OF OUR 
MOVEMENT (Alexander Trachtenberg ed. & trans., Int’l Publishers 1929) (1902). 
 47.  Obama Approval, Congress and the Sequester: Republicans, 
Independents, and Democrats Share Low Ratings of Congress, WASH. POST (Mar. 26, 
2013) http://www.washingtonpost.com/page/2010-2019/WashingtonPost/2013/03/13/nati 
onal-politics/Polling/release_218.xml.  
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disapproved and the 13% expressing approval of Congress.48 A later 
Gallup poll in April 2013 showed a disapproval rate of “only” 79% coupled 
with an approval rate of 15%, but one can wonder if these fluctuations are 
statistically significant.49 The April 12, 2013 release by Gallup was 
headlined “Congress Approval Remains in a Slump.” This poll was, 
incidentally, taken before the Senate’s inability even to come to a full vote 
on an expansion of background checks for potential gun purchasers that 
was approved by 90% of the general public.50 As I put it in a commentary 
for the New York Times immediately afterward, “[o]ne might think that a 
democracy-loving people would be up in arms, so to speak, about a 
political system that is often indifferent to their wishes.”51 

President Barack Obama is doing strikingly better, though his 
numbers scarcely inspire great confidence in any other context. As of the 
end of June 2013, 50% of the national sample in a Gallup poll indicated 
approval of the President’s job performance.52 Quite obviously, one could 
well believe that he has picked up not a scintilla of additional support 
beyond those who voted for him in November 2012 and, in fact, may well 
have lost some of those erstwhile supporters. Even in the latter case, 
though, one can well wonder if they are suffering buyer’s remorse and wish 
they had cast their lot with Mitt Romney or, instead, are simply more 
despairing about the possibilities for any desirable change. What do we 
make, for example, of the fact that a summation of a series of April 2013 
polls on relative optimism or pessimism about the direction of the country 
reveals that approximately 60% believe that the country is going in the 
wrong direction, while in most polls less than one-third of those polled 
 

 48.  Frank Newport, Congress Approval Stagnant at Low Level: Democrats 
Are Slightly More Likely Than Republicans to Approve, GALLUP POL. (Mar. 11, 2013), 
http://www.gallup.com/poll/161210/congress-approval-stagnant-low-level.aspx. 
 49.  Alyssa Brown, Congress Approval Remains in a Slump, GALLUP POL. 
(Apr. 12, 2013), http://www.gallup.com/poll/161771/congress-approval-remains-slump.a 
spx.  
 50.  See Post-ABC Poll: Gun Control Politics, WASH. POST (Apr. 12, 2013), 
www.washingtonpost.com/page/2010-2019/WashingtonPost/2013/03/12/National-
Politics/Polling/release_217.xml (showing 91% of respondents would “support . . . a law 
requiring background checks on people buying guns at gun shows”). 
 51.  Sanford Levinson, Where’s the Revolutionary Spirit?, N.Y. TIMES: ROOM 
FOR DEBATE (Apr. 19, 2013), http://www.nytimes.com/roomfordebate/2013/04/18/on-
gun-leg-islation-why-did-the-senate-defy-voters/on-gun-legislation-whats-happened-to-
majority-rule. 
 52.  GallupDaily: Obama Job Approval: Each Result is Based on a Three-Day 
Rolling Average, GALLUP POL., http://www.gallup.com/poll/113980/Gallup-Daily-
Obama-Job-Approval.aspx (last visited August 30, 2013).  
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believe that the direction is positive?53 And let me invite my readers to 
think how you would respond to such polls, whenever you happen to be 
reading this Article. As I write it in Spring 2013, I both share the general 
disapproval of Congress and am pessimistic about the future of our 
country. 

Moreover, as I write these comments, the country is suffering under a 
so-called sequestration that is almost universally agreed to be indefensible 
as a matter of public policy given the actual nature of the cuts in federal 
programs that are required.54 The policy was originally adopted precisely 
because it was assumed that no rational person—or, more to the point, 
political leaders—would tolerate its actually occurring.55 It was assumed 
that members of Congress would avoid that Draconian possibility by 
passing cogent legislation.56 That, of course, did not occur, and there 
appears to be no great likelihood that it will occur, at least in the near 
future. The government avoided a full shutdown on March 27, 2013, but 
only because both houses of Congress agreed to pass a “continuing 
resolution” that simply leaves current funding levels unchanged—save, of 
course, for the sequester.57 As I delivered these remarks in early April 
2013, we were contemplating the possibility of another full-scale 
donnybrook sometime during the summer over the passage of a new bill 
authorizing the raising of the national debt limit.58 Should Congress—or, 

 

 53.  Direction of Country, REAL CLEAR POL., http://www.realclearpolitics. 
com/epolls/other/direction_of_country-902.html (last visited July 20, 2013).  
 54.  See Dylan Matthews, The Sequester: Absolutely Everything You Could 
Possibly Need to Know, in One FAQ, WASH. POST: WONKBLOG (Feb. 20, 2013), 
http://www.washingtonpost.com/blogs/wonkblog/wp/2013/02/20/the-sequester-
absolutely-everything-you-could-possibly-need-to-know-in-one-faq/ (discussing the 
nature of federal cuts under sequestration).  
 55.  Christopher D. Dodge, Note, Doomed to Repeat: Why Sequestration and 
the Budget Control Act of 2011 are Unlikely to Solve Our Solvency Woes, 15 N.Y.U. J. 
LEGIS. & PUB. POL’Y 835, 839 (2012) (“[S]equestration . . . [was] to serve as a forcing 
mechanism, creating such an unattractive alternative that Congress would reach deficit 
targets on their own.” (internal quotation marks omitted)). 
 56.  See id. 
 57.  See Press Release, U.S. House of Representatives, Comm. on 
Appropriations, House Passes Full-Year Continuing Resolution, Preventing 
Government Shutdown (Mar. 21, 2013), available at http://appropriations.house. 
gov/news/documentsingle.aspx?DocumentID=325006 (noting the prior continuing 
resolution would have expired March 27, and that “funding levels are continued at the 
fiscal 2012 levels”). 
 58.  See Susan Davis, Obama’s Budget Revives Talk of Entitlement Changes, 
USA TODAY (Apr. 7, 2013), http://www.usatoday.com/story/news/politics/2013/04/07/ 
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perhaps more precisely, the Republican House of Representatives—not 
pass such a bill, many economists and others predict worldwide economic 
chaos inasmuch as serious questions would arise about the trustworthiness 
of the United States to pay its debts.59 One consequence of the earlier 
imbroglio two years ago, of course, was the lowering of the rating of U.S. 
bonds from AAA to AA+.60 Why? According to Standard & Poor’s, “The 
downgrade reflects our view that the effectiveness, stability, and 
predictability of American policymaking and political institutions have 
weakened at a time of ongoing fiscal and economic challenges.”61 

Let us assume the best, that is, that Congress does in fact behave 
rationally and increases the legal debt limit, so that default and further 
economic chaos is avoided. Should we be proud and increase our esteem 
for that institution? I would argue not at all, for the real question is 
whether our national government possesses the capacity to confront the 
host of public policy challenges before us, including, but not limited to, 
getting a handle on spending for the medical care system; rationalizing an 
undoubtedly broken immigration and naturalization process; at least 
beginning to address the implications of climate change; and providing 
ways by which Americans have a decent chance of getting jobs paying 
decent wages and making it possible, for example, to think of educating 
one’s children without going into crippling debt. To give Congress any 
great credit for avoiding government shutdowns or a worldwide economic 
crisis that would accompany a failure to increase the debt ceiling is, I think, 
the equivalent of a parent expressing great pride in one’s children because 
they have, at least so far, avoided committing sufficient mayhem to warrant 
being sentenced to prison. To put it mildly, that is a minimalist expectation 
for one’s children, and we are increasingly setting minimalist expectations 
for Congress in the hope that they will at least—and perhaps at most—
meet them. 

 

medicare-social-security-debt-ceiling-obama-budget/2056211/ (describing the debt 
ceiling issue as “the next fiscal debate that will dominate the spring and come to a head 
this summer”). 
 59.  See, e.g., Simon Johnson, The Supreme Court and the Next Fiscal Cliff, 
N.Y. TIMES: ECONOMIX (Jan. 3, 2013), http://economix.blogs.nytimes.com/2013/01/ 
03/the-supreme-court-and-the-next-fiscal-cliff/. 
 60.  Nikola G. Swann et al., United States of America Long-Term Rating 
Lowered to ‘AA+’ Due to Political Risks, Rising Debt Burden; Outlook Negative, 
STANDARD & POORS (Aug. 5, 2011), http://www.standardandpoors.com/ratings/articles/ 
en/us/?assetID=1245316529563.  
 61.  Id. 
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This is not good enough. I conclude my book Framed by noting that 
my motivations for writing the book include the belief that my three 
grandchildren deserve a better political system than the one that now 
exists, and the fear that the deficiencies of our system, traceable back to the 
“framing” of American government in 1787, in effect sentence my 
grandchildren to a gloomier future than need be the case.62 So the theme of 
the new book is not simply the democratic deficit generated by the 1787 
Constitution, which remains, in many important ways, unchanged from its 
origin. If I believed that Congress and the rest of the national government 
were generating relatively desirable outputs, then I, too, would be more 
than willing to dismiss any concerns about our insufficiently democratic 
structures as merely academic complaining, in the pejorative sense 
sometimes attached to the term academic.63 The real point, though, is that I 
share the widespread description of our political system as dysfunctional or 
even pathological.64 

The proposed title that I initially sent to editors of the Drake Law 
Review was different from the one that heads the Article that you are 
reading, but it remains relevant to my overall argument. The title was going 
to be If the Constitution Should Receive Any Credit for What Has Gone 
Right in American History, Then Why Isn’t It to Blame for at Least Some of 
What Has Gone Wrong?: The Fallacy of Asymmetric Evaluation. The point 
of this long title can be explained with relative dispatch. What I am 
referring to is the reality of much public discussion of the U.S. Constitution 
that almost aggressively insists on taking a positive view of the Constitution 
and giving it at least some credit for those aspects of America that we 
presumably applaud and embrace.65 Perhaps our national motto should 
become “accentuate the positive, eliminate the negative.” 66 Or, as Bobby 

 

 62.  See LEVINSON, supra note 4, at 391. 
 63.  See, e.g., Borchgrevink v. State, 239 P.3d 410, 417 (Alaska Ct. App. 2010) 
(considering whether a topic of debate was “academic, in the pejorative sense of having 
no practical or useful significance to . . . the real world” (internal quotation marks 
omitted)). 
 64.  See, e.g., David Horsey, Government Dysfunction, Part 1: The 
Unaddressed ‘Sequester’ Mess, L.A. TIMES: TOP OF THE TICKET (May 28, 2013), 
http://www.latimes.com/news/politics/topoftheticket/la-na-tt-sequester-mess-20130522,0 
,3358469.story.  
 65.  See, e.g., THOMAS L. FRIEDMAN & MICHAEL MANDELBAUM, THAT USED 
TO BE US: HOW AMERICA FELL BEHIND IN THE WORLD IT INVENTED AND HOW WE 
CAN COME BACK 33 (2011). 
 66.  See BING CROSBY & THE ANDREWS SISTERS, AC-CENT-TCHU-ATE THE 
POSITIVE (Decca Records 1945). 
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McFerrin suggested some years ago, “Don’t Worry, Be Happy.”67 

Exemplary in this regard is a sentence by New York Times columnist 
Thomas L. Friedman and his co-author, Johns Hopkins University 
professor Michael Mandelbaum, in their book tellingly titled That Used to 
Be Us: How America Fell Behind in the World It Invented and How We Can 
Come Back, which is near-caustic in its description of the state of 
contemporary American politics.68 Although their final chapter 
flamboyantly calls for “shock therapy” to help correct the manifold 
political “pathologies” they have identified, they write as well that the 
United States does not “need fundamental changes to its system of 
government, a system that has served it well for more than two centuries 
and has proven equal to the task of coping with a series of major 
challenges.”69 They also even more blithely asserted that “for America’s 
remarkable history, the Constitution deserves a large share of the credit.”70 
And John McGinnis, in his contribution to this symposium, similarly gives 
the U.S. Constitution a great deal of credit for our history of prosperity.71 

What I find objectionable about such assertions is not that they are 
necessarily wrong. That is, it is certainly possible that rigorous study could 
plausibly demonstrate that this correlation—the coexistence in time of the 
Constitution with desirable developments in American history—is 
evidence as well of causation, which would justify ascribing to the 
Constitution a genuine explanatory role in bringing about this happy state 
of affairs. But there is no such rigorous demonstration in either of these 
sources or, I dare say, in the myriad of other encomia to the Constitution 
that help to constitute what is often termed “American exceptionalism.” 
As I suggested in my first book, Constitutional Faith, these are testaments 
far more to the degree that Americans engage in what is often 
thoughtless—and truly exceptional—veneration of the Constitution than 
rigorous analysis of its strengths and weaknesses.72 

At the very least, unless one believes that the Constitution is without 
 

 67.  BOBBY MCFERRIN, Don’t Worry, Be Happy, on SIMPLE PLEASURES 
(EMI 1988). 
 68.  FRIEDMAN & MANDELBAUM, supra note 65, at 331 (“Our political system 
is stuck . . . . The two parties are so sharply polarized that they are incapable of arriving 
at the deep, ideologically painful compromises that major initiatives . . . will require.”). 
 69.  Id.  
 70.  Id. at 33. 
 71.  See John O. McGinnis, The Constitution and Information Politics, 61 
DRAKE L. REV. 1055 (2013).  
 72.  SANFORD LEVINSON, CONSTITUTIONAL FAITH 3–4 (1988). 
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any defects at all, it would be literally incredible to think that it has 
generated only what is admirable in American life and deserves no blame 
at all for anything we might not like about the American past or present, 
beginning, of course, with chattel slavery. There is also an additional 
paradox in this relentlessly optimistic embrace of the Constitution, which is 
illustrated by looking at the other constitutions in the United States—those 
of the American states—that are, alas, too infrequently even mentioned, let 
alone carefully studied in law school or elsewhere in the academy.73 One 
will discover, for example, that there are many important differences 
among these constitutions, both with each other and, perhaps even more 
importantly in the context of these remarks, with the U.S. Constitution.74 

Examples are legion: 

 Most state judges in the United States are accountable to the 
electorate, in one form or another—as Iowans have special 
reason to know—whereas federal judges have life tenure upon 
confirmation.75 

 Most states have a decidedly non-unitary executive, so that in 
about 90% of the states the attorney general is most definitely 
not an appointee of the Governor.76 Again, Iowa is exemplary, 
inasmuch as it currently has an elected Republican governor 
and an equally elected Democratic attorney general,77 in 
contrast, of course, to the national government, where the 
President gets to pick the Attorney General,78 who may be 
(and has been) a brother, campaign manager, or hyper-loyal 
factotum. 

 Although the U.S. Constitution, by design, adopts an 
exclusively representative form of government, almost all 

 

 73.  See ROBERT F. WILLIAMS, THE LAW OF AMERICAN STATE 
CONSTITUTIONS 1–2 (2009).  
 74.  See id. at 3 (2009) (“Each of the states has a constitution. All 50 of these 
documents, although varying widely as to detail and length, perform the same general 
function . . . . This function is very different from that of the Constitution of the United 
States.”). 
 75.  See id. at 290.  
 76.  See Nat’l Ass’n of Attorneys Gen., Attorney General Election Updates, 
NAA GAZETTE (Sept. 28, 2010), http://www.naag.org/attorney-general-election-update 
s.php. 
 77.  See Iowa Elected Officials, MY TIME TO VOTE, http://elections.mytime 
tovote.com/elected_officials/iowa.html (last visited July 20, 2013). 
 78.  28 U.S.C. § 503 (2012). 
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states include at least some aspects of direct democracy that 
allows decisions on occasion to be made by the people 
themselves, rather than only elected representatives.79 

 Nebraska, though sadly in splendid isolation, demonstrates 
that it is possible to dispense with bicameralism altogether in 
favor of a unicameral legislative system.80 

 Almost all state constitutions are considerably easier to 
amend than the national Constitution.81 

So, when one reads praise of American constitutionalism as a factor 
in explaining desirable aspects of American history one should consider the 
possibility that, insofar as many of these developments have involved acts 
taken at the state level, the decidedly different kinds of constitutional 
structures found in the states might be deserving of credit. That would, at 
the very least, complexify the kinds of facile arguments one reads in the 
Friedman–Mandelbaum book,82 or in the Drake Law Review Article by 
John McGinnis presented as part of the 2013 symposium.83 

In any case, I conclude by asking you to look closely at the title of the 
important—and deservedly much praised and discussed—book by our co-
panelist Norman Ornstein and Thomas Mann, It’s Even Worse Than It 
Looks: How the American Constitutional System Collided With the New 
Politics of Extremism.84 It expresses admirable recognition that the 
absolutely dismal state of our national politics must be understood against 
the background of “the American Constitutional System.”85 I obviously 
agree. So let me indicate as well instances in which I disagree with them. 
The explanation is relatively simple—and I hope that Norman Ornstein 
doesn’t believe it is simplistic, as well! That is, once one goes beyond their 
title, I think they pay insufficient attention to the possibility that we might 
need to think about some quite important changes in our constitutional 
system or, at least, that we are doomed to continued frustration and 
deepening disdain for our national political institutions so long as we 
continue, complacently or not, to believe that such thinking—and 
 

 79.  WILLIAMS, supra note 73, at 31–32.  
 80.  See id. at 31. 
 81.  See id. at 28, 359.  
 82.  See FRIEDMAN & MANDELBAUM, supra note 65, at 352 (suggesting that a 
successful future is likely simply because the past was also successful). 
 83.  See McGinnis, supra note 71. 
 84.  MANN & ORNSTEIN, supra note 45. 
 85.  Id. at xiii–xiv. 
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consequent changes—are unnecessary. 

Consider in this context the much-discussed declaration by Senate 
Republican Minority Leader Mitch McConnell, of Kentucky, that his 
primary goal between 2010 and 2012 was denying Barack Obama 
reelection to a second term.86 He was, of course, unsuccessful, but one 
might believe that he came quite close, given the extent to which Obama’s 
victory might be explained more by reference to a remarkably inept 
campaign by Governor Romney than by Obama’s own achievements. In 
any event, I argue in my book that McConnell’s aim is completely 
unexceptionable: Why in the world should we expect leading Republicans 
to facilitate the reelection of a Democratic President? And, more to the 
point, McConnell’s strategy of attempting to deny Obama any 
accomplishments that he could take to the country as evidence of 
presidential leadership is also completely rational. 

Thus, I also argue that McConnell had learned a vital lesson from 
observing the late Senator Edward Kennedy during George W. Bush’s first 
term in office. I believe that Bush’s election in 2004 was greatly aided by 
the fact that Kennedy chose to cooperate with Bush in the two signature 
domestic achievements of the first term, No Child Left Behind87 and the 
prescription drug bill that more or less ensured that the elderly would have 
most of their drug purchases covered by Medicare.88 Recall that Bush won 
quite narrowly; a shift of some 60,000 votes in Ohio might have led to a 
different result.89 But, in addition to running as the commander in chief of 
the global war against terror and the Iraq war (whose disastrous 
consequences were not yet so obvious in 2004), Bush could run as someone 
willing to work with an ideological opponent like Senator Kennedy to pass 
key legislation. More to the point, of course, Kennedy was willing to work 
with Bush, largely, I believe, because he genuinely thought the legislation, 
 

 86.  See Glenn Kessler, When Did McConnell Say He Wanted to Make Obama 
a ‘One-Term President’?, WASH. POST: FACT-CHECKER (Sept. 25, 2012), http:// 
www.washingtonpost.com/blogs/fact-checker/post/when-did-mcconnell-say-he-wanted-

to-make-obama-a-one-term-president/2012/09/24/79fd5cd8-0696-11e2-afff-d6c7f20 
a83bf_blog.html. 
 87.  See Bill McKenzie, Ted Kennedy and No Child Left Behind, DALL. 
MORNING NEWS: EDUC. FRONT BLOG (Aug. 27, 2009), http://educationfrontblog. 
dallasnews.com/2009/08/ted-kennedy-and-no-child-left.html/.  
 88.  See Thomas R. Oliver et al., A Political History of Medicare and 
Prescription Drug Coverage, 82 MILBANK Q. 283, 310 (2004). 
 89.  See Recount in Ohio Narrows Bush’s Victory Margin, ASSOCIATED 
PRESS, Dec. 29, 2004, at A04, available at http://www.washingtonpost.com/wp-dyn/ 
articles/A32291-2004Dec28.html.  
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however flawed, was good for the country. The cost, however, was 
facilitating four more years of the Bush Administration, which one can 
hardly believe was a Kennedy goal. One might offer a similar analysis, 
incidentally, of the consequences of the de facto collaboration between 
Newt Gingrich and Bill Clinton regarding the so-called welfare reform 
legislation of 1996, which Clinton ultimately signed and thereafter rode to 
an easy reelection against Robert Dole.90 

Perhaps this is simply a good illustration of the difference between a 
purpose and a function. Senator Kennedy certainly did not have as one of 
his purposes helping Bush’s election prospects. But his willingness to 
accommodate Bush—which, of course, included significant compromises 
on Kennedy’s part—just as certainly functioned to aid Bush and to hurt the 
election prospects of Kennedy’s colleague John Kerry. The same may be 
said about Newt Gingrich and Bill Clinton. But their desires were near-
irrelevant; far more important were the consequences of their 
collaborations. So why should McConnell play the role of Ted Kennedy or 
Newt Gingrich in a 2012 presidential drama that would be starring Barack 
Obama? We might, of course, simply denounce him for not having the 
requisite amount of “civic virtue” that Madison suggested would be 
provided by members of Congress—in contrast to state legislators, who he 
thought were a dismal lot indeed.91 That may well be true, and it is certainly 
at the heart not only of Mann and Ornstein’s excoriating analysis, but also 
of the somewhat milder, but still caustic, critique leveled by former 
Republican Representative Mickey Edwards in his own book The Parties 
vs. the People: How to Turn Republicans and Democrats into Americans, in 
which he denounces “the private power-seeking clubs known as [political] 
parties.”92 What I disagree with them on is whether it is likely that 
McConnell or other insufficiently virtuous leaders will be sufficiently 
shamed by denunciations of their behavior to change it. Instead, we must 
think more institutionally. 

If the United States had a parliamentary political system, and not 
only a quasi-parliamentary party system, then there would be nothing 

 

 90.  See Byron York, Romney’s History of Welfare Reform: All Clinton, No 
Gingrich, WASH. EXAMINER (Aug. 8, 2012), http://washingtonexaminer.com/romenys-
hisotry-of-welfare-reform-all-clinton-no-gingrich/article/2504326.  
 91.  See THE FEDERALIST NO. 10, supra note 27, at 49; NO. 62, at 358–60 
(James Madison). 
 92.  MICKEY EDWARDS, THE PARTIES VERSUS THE PEOPLE: HOW TO TURN 
REPUBLICANS AND DEMOCRATS INTO AMERICANS 86 (2012) (internal quotation marks 
omitted). 
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either exceptional or really costly about McConnell’s recalcitrance in the 
last administration or, for that matter, the current behavior of Senate 
Republicans (not to mention the Republican House). One expects an 
opposition party to oppose and have as its central goal the displacement of 
the current government in the next election. But instead of having the kind 
of parliamentary system that most (though not all) countries with 
constitutions drafted after World War II have chosen, we remain stuck with 
an eighteenth century system of checks and balances whose primary 
function, whatever the original purpose, is to make effective governance 
nearly impossible. 

I have, on more than one occasion, offered an anecdote drawn from 
the opportunity I had in 1987 to attend a symposium in China on the 
occasion of the U.S. Constitution’s bicentennial. During the period of the 
symposium, Congress passed a joint resolution condemning the 
suppression of Tibetan Buddhists,93 while the spokesperson for the U.S. 
Department of State released a statement that what happened in Tibet was 
an internal matter within the People’s Republic of China.94 One of the 
Chinese scholars at the conference plaintively came up to me, said that he 
was confused, and asked, what was the position of the United States 
government? After thinking for a few moments, I responded that the 
United States simply did not have “a government” in the way, say, that 
Great Britain has “a government.” Writing of foreign policy, the great 
constitutional scholar Edward Corwin wrote long ago that what the 
Framers did in 1787 was to set up a system that served as “an invitation to 
struggle for the privilege of directing American foreign policy.”95 Congress 
(and sometimes each house of Congress) battles with the President over 
who will set American foreign policy. One can generalize Corwin’s great 
insight well beyond the realm of foreign policy, and the consequence is the 
same, which is the confusion on the part of people—and not only Chinese 
scholars—about what constitutes the “American government” and, 
therefore, its policies regarding great issues of the day (or era). 

My own claim, which, alas, is not currently shared by Norman 
Ornstein, is that we need a new constitutional convention in order to have 
 

 93.  Language condemning human rights violations in Tibet passed into law as 
part of the Foreign Relations Authorization Act, Fiscal Years 1988 and 1989, Pub. L. 
No. 100-204, § 1243, 101 Stat. 1331, 1422 (1987).  
 94.  KERRY DUMBAUGH, TIBET: PROBLEMS, PROSPECTS, AND U.S. POLICY 15 
n.49 (2008), available at http://fpc.state.gov/documents/organization/103673.pdf.  
 95.  EDWARD S. CORWIN, THE PRESIDENT: OFFICE AND POWERS 1787–1984, 
at 201 (Randall W. Bland et al. eds., 5th ed. 1984). 
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a systematic national conversation about what parts of the eighteenth 
century Constitution serve us well in the twenty-first century and what 
parts need to be fundamentally reformed. Alexander Hamilton, in the 
course of appealing for votes in the state ratifying conventions considering 
the Constitution, referred to the American government created by the 1781 
Articles of Confederation as “imbecile.”96 I am not sure I want to go that 
far in labeling the current system created by the 1787 Constitution that 
replaced the Articles, but I think it is damning enough to use such words as 
“dysfunctional” and “pathological.” And we should admire and emulate 
the Framers in 1787 for having the courage to engage in ruthless 
assessment of the Articles. Simply to “venerate” the Constitution, without 
attendant assessment is not to honor the Framers, but in fact to betray what 
made them so truly admirable. 

Constitutions constitute. That is, I have come to believe that the most 
important aspects of any constitution are the hard-wired structures within 
which politics takes place. This means, among other things, that I think we 
pay far too much attention to the rights provisions of constitutions and far 
too little attention to the structural provisions. The United States 
Constitution has a fine set of rights provisions. That cannot be said, 
however, with regard to its structural provisions. It is well past time that we 
pay more detailed attention to the kinds of politics constituted by those 
provisions and to ask whether we can afford the costs of continuing to 
operate under an unreformed constitutional order. I would like to think the 
answer is yes, that the dysfunctionalities and pathologies identified by 
Mann and Ornstein can be cured without the need for relatively major 
surgery.97 I fear, however, that we are in understandable denial about the 
magnitude of the challenges facing us as we strive to escape from the 
system they so well describe. And, so long as we remain trapped in such 
denial, it will continue to be the case that elections are far less important 
than they should be in a society that professes to be democratic, and that 
they will increase the levels of frustration understandably felt by most of 
the American public, and to generate ever more disdain for the American 
polity as a system ostensibly designed to meet the wonderful goals 
announced in the Preamble to the Constitution. 

 

 

 96.  THE FEDERALIST NO. 15, at 76 (Alexander Hamilton) (ABA ed. 2009). 
 97.  See MANN & ORNSTEIN, supra note 45, at xiii–xiv. 


