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FOREWORD 

Mark S. Kende* 

During the last several years, there has been a perception that the 
American political system is dysfunctional.1 Congress’s approval ratings 
have reached record lows, and the public blames the problem on increased 
political polarization.2 The annual Drake Constitutional Law Symposium in 
2013 addressed this issue from a legal angle. The symposium was titled The 
U.S. Constitution and Political Dysfunction: Is There a Connection? 

One assumption held by some commentators is that things were not 
always so bad. Under this narrative, the Senate routinely confirmed 
Presidential judicial nominees—especially to lower federal courts3—and 
Congress raised the debt ceiling as needed.4 Congress and the President 
also arrived at politically significant compromises.5 Filibusters were a rarity, 

 

 *  James Madison Chair Professor in Constitutional Law, Director of the 
Drake Constitutional Law Center. I want to thank Bryan Ingram for his helpful 
research assistance on this Foreword. Thank you to Belin McCormick, P.C., for their 
continued support of the Drake University Law School Constitutional Law 
Symposium.  
 1.  See Elizabeth Mendes & Joy Wilke, Americans’ Confidence in Congress 
Falls to Lowest on Record, GALLUP POLITICS (June 13, 2013), http://www.gallup.com/ 
poll/163052/americans-confidence-congress-falls-lowest-record.aspx (describing how 
the divided Congress leads Americans to believe Congress cannot make progress); see 
also Jonathon Weisman, In Congress, Gridlock and Harsh Consequences, N.Y. TIMES, 
July 8, 2013, available at http://www.nytimes.com/2013/07/08/us/politics/in-congress-
gridlock-and-harsh-consequences.html?pagewanted=all. 
 2.  See Mendes & Wilke, supra note 1.  
 3.   See, e.g., David Savage, Chief Justice Urges End to Partisan Stalling, L.A. 
TIMES (Jan. 1, 2011), http://articles.latimes.com/2011/jan/01/nation/la-na-roberts-
report-20110101 (“[T]he Senate approved only 60 of President Obama’s court 
nominees in the last two years.  That was the lowest total for a new president in four 
decades.”).  
 4.  See MINDY R. LEVIT ET AL., CONG. RESEARCH SERV., REACHING THE 

DEBT LIMIT: BACKGROUND AND POTENTIAL EFFECTS ON GOVERNMENT OPERATIONS 

4–5 (2013), available at http://www.fas.org/sgp/crs/misc/R41633.pdf (recalling instances 
in each of the past three decades when Congress raised the debt ceiling to 
accommodate the Treasury Department).  
 5.  See Vincent L. Frakes, Essay, Partisanship and (Un)compromise: A Study 
of the Patient Protection and Affordable Care Act, 49 HARV. J. ON LEGIS. 135, 143 
(2012) (“In the past, political debates on contentious issues . . . [were resolved] through 
collaboration between major political players from both parties. For example, Bill 
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and the Senate often operated by consensus.6 It was also rare for 
incumbent senators to be challenged in their own party primary.7 The era 
of President Ronald Reagan and Speaker of the House Tip O’Neill is often 
thought to have embodied this bipartisanship.8 

Yet politics has never been for those with thin skin. Early nineteenth 
century political campaigns were vicious.9 During the 1828 campaign 
between Andrew Jackson and John Quincy Adams, Jackson was called an 
adulterer and a murderer while Adams was called a pimp.10 To paraphrase 
Winston Churchill, democracy is messy, though it may be the best system 
possible.11 

The truth is, however, that the United States has reached serious 
impasses recently, especially on taxes, budgets, and the economy, as well as 
on judicial and Cabinet nominations and other issues.12 The filibuster’s new 
frequency means that important Senate business now requires a 

 

Clinton and Newt Gingrich collaborated to pass welfare reform and balanced budget 
legislation during the 1990s.”). 
 6.  See James Fallows, A Filibuster for Chuck Hagel?, ATLANTIC (Feb. 13, 
2013), http://www.theatlantic.com/politics/archive/2013/02/a-filibuster-for-chuck-hagel 
/273150/ (“[I]n the long history of Cabinet-level nominations, outright filibusters are 
either unknown or exceedingly rare.”); Catherine Pegram, Senate Snowe Bids Farewell 
to Washington; Calls Colleagues to Work on Consensus, WABI (Dec. 13, 2012), 
http://www.wabi.tv/news/36027/senate-snowe-bids-fairwell-to-washington-calls-
colleagues-to-work-on-consensus.  
 7.  See Michael O’Brien, Sen. Hatch Survives Conservative Primary 
Challenge in Utah, NBC NEWS: FIRST READ (June 26, 2012), http://firstread 
.nbcnews.com/_news/2012/06/26/12426922-sen-hatch-survives-conservative-primary-
challenge-in-utah?lite (noting that Senator Orrin Hatch had not been challenged in a 
primary since he was first elected to the Senate in 1976).  
 8.  See, e.g., Editorial, For Conservative Bipartisanship, NAT’L REV., Nov. 29, 
2000, http://old.nationalreview.com/daily/nr112900.shtml; see also Thomas P. O’Neill, 
Frenemies: A Love Story, N.Y. TIMES: CAMPAIGN STOPS (Oct. 5, 2012), http:// 
campaignstops.blogs.nytimes.com/2012/10/05/frenemies-a-love-story/ (“What both men 
deplored more than the other’s political philosophy was stalemate, and a country that 
was so polarized by ideology and party politics that it could not move forward.”).  
 9.  See, e.g., Maldwyn A. Jones, John Quincy Adams, HIST. TODAY, Nov. 
1980, at 5, 7. 
 10.   See id. 
 11.   See CHURCHILL BY HIMSELF: THE DEFINITIVE COLLECTION OF 
QUOTATIONS 573 (Richard M. Langworth ed., 2008). 
 12.  See Weisman, supra note 1.  
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supermajority.13 And fights have broken out about how the states should 
handle voting procedures that would have been unimaginable before Bush 
v. Gore.14 These voting questions have even reached the Supreme Court on 
multiple occasions.15 

Moreover, political compromise has been demonized. House 
Republicans have forced their Speaker of the House, John Boehner, to 
back away from some important deals.16 Partisan gerrymandering may 
contribute to this problem,17 as does an increasingly polarized media in 
which Fox and MSNBC seem to represent political parties.18 Litmus tests 
are the rage on issues such as taxation and abortion.19 While a few 
politicians resist these developments, even President Barack Obama’s 
relatively decisive reelection has not made a difference.20 

There are other excesses. House Republicans have actually voted 
more than thirty times to repeal Obamacare, even though they have no 
chance of success and even after the Supreme Court upheld its 
constitutionality.21 Polls show that many Republicans still believe that 

 

 13.  See Richard L. Hasen, Political Dysfunction and Constitutional Change, 
61 DRAKE L. REV. 989, 1009–10 (2013). 
 14.   Bush v. Gore, 531 U.S. 98 (2000). 
 15.   See, e.g., Shelby Cnty. v. Holder, 133 S. Ct. 2612 (2013) (addressing the 
constitutionality of certain provisions of the Voting Rights Act); Crawford v. Marion 
Cnty. Election Bd., 553 U.S. 181 (2008) (addressing the constitutionality of an Indiana 
statute requiring a government-issued photo identification to vote). 
 16.   See, e.g., Matt Bai, Obama vs. Boehner: Who Killed the Debt Deal?, N.Y. 
TIMES, Mar. 28, 2012, http://www.nytimes.com/2012/04/01/magazine/obama-vs-
boehner-who-killed-the-debt-deal.html?pagewanted=all&_r=0. 
 17.  See D. Theodore Rave, Politicians as Fiduciaries, 126 HARV. L. REV. 671, 
682 (2013). 
 18.  See Alessandra Stanley, How MSNBC Became Fox’s Liberal Evil Twin, 
N.Y. TIMES, Aug. 31, 2012, http://www.nytimes.com/2012/08/31/us/politics/msnbc-as-
foxs-liberal-evil-twin.html. 
 19.  See generally Caprice L. Roberts, Discretion & Deference in Senate 
Consideration of Judicial Nominations, 51 U. LOUISVILLE L. REV. 1, 4–6 (2012) 
(discussing how politicians use litmus tests, particularly in judicial nominations, simply 
as “an ends-based mechanism to justify voting against a nomination that a legislator 
already opposes or to whip up public opposition”). 
 20.  See Weisman, supra note 1.  
 21.  See Nat’l Fed’n of Indep. Bus. v. Sebelius, 132 S. Ct. 2566, 2600 (2012); 
Jeremy W. Peters, House to Vote Yet Again on Repealing Health Care Law, N.Y. 
TIMES, May 14, 2013, http://www.nytimes.com/2013/05/15/us/politics/house-republicans-
to-vote-again-on-repealing-health-care.html?_r=0. 
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President Obama is not an American citizen.22 There were also Democratic 
accusations that President George W. Bush was a war criminal.23 The 
closest we have come to compromise recently was when neither party tried 
to prevent budget sequestration cuts from taking effect, but this also meant 
neither party had to make hard decisions.24 And, originally, sequestration 
was designed to make the economic situation so bad that the major 
political parties would presumably act to prevent it.25 Immigration reform 
is one of the few areas in which there may be hope of compromise, but that 
is only because hundreds of thousands of votes are at stake.26 

Fortunately, at this year’s symposium some of the nation’s leading 
political and legal experts came to Drake University to discuss and debate 
the connection between these developments and the U.S. Constitution. 
Indeed, several speakers argued there was no serious dysfunction. This 
diversity of views made the event fascinating. The Drake Law Review has 
performed an important public service by publishing these papers. 

The keynote speaker was Dr. Norman Ornstein, Resident Scholar at 
the American Enterprise Institute for Public Policy Research, and one of 
the nation’s leading experts on Congress and the U.S. political system. His 
most recent book, It’s Even Worse Than It Looks: How the American 
Constitutional System Collided with the New Politics of Extremism, co-
authored with Dr. Thomas Mann of the Brookings Institution,27 was named 

 

 22.  See Stephanie Condon, Poll: One in Four Americans Think Obama Was 
Not Born in U.S., CBS NEWS (Apr. 21, 2011), http://www.cbsnews.com/8301-
503544_162-20056061-503544.html. 
 23.  See Marjorie Cohn, Human Rights: Casualty of the War on Terror, 25 T. 
JEFFERSON L. REV. 317, 344–45 (2003). 
 24.  See Kelly Phillips Erb, Senate Fails to Push Through Last Minute 
Measures to Avoid Sequestration, FORBES (Feb. 28, 2013), http://www.forbes.com/sites 
/kellyphillipserb/2013/02/28/senate-fails-to-push-through-last-minute-measures-to-avo 
id-sequestration/ (noting that neither party expected its proposal to succeed). 
 25.  See Joshua Green, The GOP Feud that Triggered the Budget Sequester, 
BLOOMBERG BUS. WK. (Mar. 14, 2013), http://www.businessweek.com/articles/2013-03-
14/the-gop-feud-that-triggered-the-budget-sequester. 
 26.  See Kwame Holman, Progress on Immigration Reform Leaves Rep. 
Gutierrez Elated and Wary, PBS NEWSHOUR: THE RUNDOWN (Mar. 21, 2013), 
http://www.pbs.org/newshour/rundown/2013/03/progress-on-immigration-reform-leav 
es-leading-advocate-elated-wary.html. 
 27.   THOMAS E. MANN & NORMAN J. ORNSTEIN, IT’S EVEN WORSE THAN IT 
LOOKS: HOW THE AMERICAN CONSTITUTIONAL SYSTEM COLLIDED WITH THE NEW 
POLITICS OF EXTREMISM (2012). 



Kende Forward 5.1 (Do Not Delete) 10/2/2013 11:03 AM 

2013] Foreword  953 

 

one of the best books of 2012 by the Washington Post.28 His symposium 
presentation was titled, Why ‘It’s Even Worse Than It Looks’: 
Parliamentary Parties in the American Constitutional System. 

Dr. Ornstein’s speech literally compared current American politics to 
having a colonoscopy. He noted this troubling situation is new—even 
though he was already in Washington, D.C., during Watergate, President 
Richard Nixon’s impeachment and resignation, and President Bill Clinton’s 
impeachment. Disputes between the parties have become “tribal” in 
nature, he argued, and leave no room for compromise. Ornstein also 
argues that the Republican Party has acted like a parliamentary party by 
insisting on almost absolute loyalty, which is not suited for the give-and-
take of a Presidential system. Moreover, neither party is willing to expose 
voters to short-term pain for long-term gain. Because of this situation, 
Ornstein proposed a host of subconstitutional changes such as eliminating 
the filibuster and enlarging the electorate, as well as the constitutional 
move of overturning Citizens United v. Federal Election Commission.29 

The symposium’s next speaker was Professor Sandford Levinson, who 
recently authored two relevant books: Our Undemocratic Constitution: 
Where the Constitution Goes Wrong (and How We the People Can Correct 
It)30 and more recently, Framed: America’s Fifty-One Constitutions and the 
Crisis of Governance.31 His Drake Law Review Article is titled The United 
States and Political Dysfunction: “What are Elections For?” Unlike 
Ornstein, Levinson thinks the polity is in such bad shape that a 
Constitutional Convention or significant amendments are needed. He 
elaborates that the old and undemocratic U.S. Constitution has established 
a government that now has too many pathologies preventing the solution 
of major problems. The system also has too many “veto points” such as the 
President, the Supreme Court, and even a minority of U.S. Senators 
representing a small segment of the populace. By contrast, he explains, 
state constitutions have creative mechanisms that promote better 
democracy. 

 

 28.   Kurt Eichenwald, Best of 2012: 50 Notable Works of Nonfiction, WASH. 
POST (Nov. 16, 2012), http://www.washingtonpost.com/entertainment/books/best-of-
2012-50-notable-works-of-nonfiction/2012/11/15/4f55d43a-116b-11e2-be82-c3411b7680 
a9_story.html. 
 29.   Citizens United v. FEC, 558 U.S. 310 (2010). 
 30.   SANFORD LEVINSON, OUR UNDEMOCRATIC CONSTITUTION: WHERE THE 
CONSTITUTION GOES WRONG (AND HOW WE THE PEOPLE CAN CORRECT IT) (2006). 
 31.   SANFORD LEVINSON, FRAMED: AMERICA’S FIFTY-ONE CONSTITUTIONS 
AND THE CRISIS OF GOVERNANCE (2012). 
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He acknowledges that the United States is a republic, not a 
democracy, but points out that our recent impasses raise the issue of 
whether elections even matter. He also counters those who criticize his 
advocacy for more democracy. He is convinced a parliamentary system 
would work more effectively, and the “hard wired” parts of the 
Constitution are most in need of change. He argues that Americans must 
overcome their sacred veneration for the Constitution because that 
prevents correcting its pathologies. 

Professor John McGinnis has just published an important book titled 
Accelerating Democracy.32 His Drake Law Review Article is titled The 
Constitution and Information Politics. He argues that the Constitution has 
functioned well, especially compared to the charters of other nations. For 
example, he cites statistics showing that many immigrants keep coming to 
the United States, as well as statistics on our overall wealth and innovation 
ethos. He says no dramatic constitutional amendments à la Levinson are 
needed. He explains that one of the most important reasons for the 
nation’s duration is that the Constitution facilitates “sound information 
politics” that keep leaders and citizens well informed. 

The First Amendment and strong federalism principles are primarily 
responsible here. The First Amendment’s role in promoting public 
discourse is obvious. Federalism is helpful because people have more 
access to their state governments and more chances to have input, 
compared to the distant national government. In addition, the veto points 
that Levinson complains about actually ensure less national legislation, and 
thus strengthen federalism. Presidentialism also controls the dangerous 
federal bureaucracy more than a parliamentary system would. McGinnis 
says these attributes will become even more important in the future given 
accelerating technological developments. 

Furthermore, McGinnis has several interesting proposals to improve 
the system. His most controversial is that the government allow “prediction 
markets” in which citizens could wager on the likely success of public 
legislation and candidates. He contends that prediction markets performed 
better than national opinion polls during the last presidential election. 
Because people would be placing their own money on the line, he thinks 
we would get more honest assessments of whether a policy is likely to 
work. Congress, however, would have to legalize such betting based on its 

 

 32.   JOHN O. MCGINNIS, ACCELERATING DEMOCRACY: TRANSFORMING 
GOVERNANCE THROUGH TECHNOLOGY (2013). 
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“bona fide public purpose.”33 Next he advocates a more empirical approach 
to public policy and election analysis, even beyond these markets. He 
believes federalism helps because the states are laboratories of 
experimentation. And he advocates allowing more political advertising and 
spending as election time approaches.34 Education should also focus more 
on empirical topics, such as statistics and should become less biased. 
Political primaries, meanwhile, should be less restricted in terms of eligible 
voters. 

Professors Lori Ringhand and Paul M. Collins have a recently 
published book titled Supreme Court Confirmation Hearings and 
Constitutional Change.35 In their Article, Functioning Just Fine: The 
Unappreciated Value of the Supreme Court Confirmation Process, they 
make the unfashionable argument that the U.S. Supreme Court 
confirmation process still works. The book is based on a detailed empirical 
study of actual questions and answers from confirmation hearings. 

They acknowledge that the confirmation process has a distorted and 
politically convenient narrative in which nominees portray judicial 
decisionmaking in mechanistic terms, akin to Chief Justice John Roberts’s 
famous umpire analogy.36 But, they counter, judging is not mathematics. 
They then argue that the confirmation process allows valuable dialogue 
between the nominees and elected senators over important constitutional 
and policy issues. Moreover, the dialogue is channeled into constitutional 
terminology. This educates the nation. These discussions can also validate 
certain Supreme Court decisions. The authors also discuss the latest 
research done on the Court’s public legitimacy. 

The symposium also featured Professor Richard Hasen, author of the 

 

 33.   John O. McGinnis, The Constitution and Information Politics, 61 DRAKE 
L. REV. 1055, 1072 (2013). 
 34.   Interestingly, some foreign nations ban advertisements close to election 
time. See MICHAEL KARANICOLAS, CTR. FOR LAW & DEMOCRACY, REGULATION OF 
PAID POLITICAL ADVERTISING: A SURVEY 3 (2012), available at http://www.law-
democracy.org/wp-content/uploads/2012/03/Elections-and-Broadcasting-Final.pdf. 
 35.   PAUL M. COLLINS, JR. & LORI A. RINGHAND, SUPREME COURT 
CONFIRMATION HEARINGS AND CONSTITUTIONAL CHANGE (2013). 
 36.   During his confirmation hearings, Chief Justice Roberts stated: “Judges 
are like umpires. Umpires don’t make the rules; they apply them. The role of an 
umpire and a judge is critical. They make sure everybody plays by the rules, but it is a 
limited role. Nobody ever went to a ball game to watch the umpire.” Confirmation 
Hearing on the Nomination of John G. Roberts, Jr. to be Chief Justice of the United 
States: Hearing Before the S. Comm. on the Judiciary, 109th Cong. 55 (2005). 
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new book, The Voting Wars.37 His Essay is titled Political Dysfunction and 
Constitutional Change. Hasen agrees with Levinson that the U.S. 
constitutional and electoral system is in trouble due to extreme 
polarization and its mismatch with our presidential system. He gives 
sequestration as a recent example. However, he is more skeptical than 
Levinson that major constitutional changes are needed. His Essay uses 
empirical data (such as an examination of “major” legislation passed by 
different Congresses) to respond to four arguments that the system has not 
become dysfunctional. He highlights, for example, record-low 
congressional approval ratings. The data confirms that we have the most 
conservative Supreme Court in history and one of the most divided 
Congresses ever. He blames part of the problem on our lurching between 
periods of divided and united government. 

Hasen is skeptical that eliminating the filibuster will work if the 
partisanship does not change. Even reducing gerrymandering will not do 
the trick. He notes, however, that there may be a trend in favor of a more 
liberal democratic electorate as Republicans become more extreme, 
according to the data. So one possible answer to our polarization may be 
the decline of the Republican Party. 

Lastly, Brenna Findley, Iowa Governor Terry E. Branstad’s general 
counsel, talked about the difference between her experiences in state 
politics and as the former Chief of Staff for a U.S. congressman. Her Essay 
is titled Practical Observations on Politics and the Constitution. She 
explains that the political process functions better at the state level and 
argues this is one of many reasons to support federalism. She says that at 
the state level, especially in a place like Iowa, there is less polarization, 
more transparency, and clearer information about the issues. Iowa also has 
a highly regarded redistricting process that enhances government 
legitimacy. State constitutions also have tighter budget rules that can 
preclude financial crises. So, despite their political differences, Findley and 
Levinson actually share enthusiasm over state charters. Perhaps this is a 
sign that bipartisanship is not dead yet. 

On behalf of the Drake University Law School and its various 
constituencies, I must gratefully acknowledge that this event would not 
have been possible without the financial support of the Des Moines law 
firm of Belin McCormick, P.C. The public-spirited nature of this firm’s 
commitment to Iowa is readily apparent from its continuing sponsorship of 
 

 37.   RICHARD L. HASEN, THE VOTING WARS: FROM FLORIDA 2000 TO THE 
NEXT ELECTION MELTDOWN (2012). 
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the Drake Constitutional Law Center’s annual symposium. Such a public 
spirit is precisely what is needed to make this nation better and solve some 
of these problems. 

 


