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Over the years, what started as a mere footnote in a U.S. Court of Appeals 
for the Seventh Circuit decision has turned and twisted into what we now know 
as the consent-once-removed doctrine. The doctrine relies on a three-pronged 
test that legitimizes Fourth Amendment searches and seizures of a home when 
consent was not explicitly or implicitly given to the police actually performing 
the search. After decades of affording the home uniquely heightened Fourth 
Amendment protections and insisting that a warrantless police entry into a home 
must be predicated on either exigent circumstances or traditional express 
consent, the consent-once-removed doctrine effectively removes such 
protections, holding that the consent given to an informant or undercover officer 
to enter a home is unlimited and automatically extended to any additional 
officers lying in wait.  

The problem with this type of “consent” is that there is no consent given to 
any additional officers who end up searching a home. None of the recognized 
types of consent—actual, apparent, or third-party—properly apply in consent-
once-removed cases. Furthermore, the home has consistently been afforded 
privacy protections, and allowing an undercover officer or an informant into 
one’s home under false pretenses does not nullify these long-recognized privacy 
protections. Additionally, an often-used “backup justification,” allowing an 
officer to call in backups to effectuate a search or an arrest, also fails because 
police backup has never been extended by the U.S. Supreme Court to include the 
home.  

Any other justifications that could be offered in support of the consent-
once-removed doctrine, including the destruction of evidence, fail because 
warrantless searches in one’s home are presumptively unreasonable. The Court 
has long honored a person’s right to retreat into one’s home for safety and 
protection from unreasonable government intrusion. There is no reason why this 
right should suddenly become nonexistent for consent-once-removed cases. 
Police compliance with the warrant requirement must precede these backup 
police entries. 

In Pearson v. Callahan, the Court failed to carefully scrutinize the consent-
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once-removed doctrine, instead choosing to avoid any discussion on the 
constitutionality of the doctrine. In future cases, the Court should thoroughly 
examine this doctrine and acknowledge it is an illegitimate version of consent, 
clearly contrary to the original intent of the Founders. The foundation upon 
which the consent-once-removed doctrine is constructed is flimsy at best, and it 
should be discarded as a clear violation of one’s Fourth Amendment rights. 
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We have, after all, lived our whole national history with an 
understanding of “the ancient adage that a man’s house is his castle [to the 
point that t]he poorest man may in his cottage bid defiance to all the forces 
of the Crown.”1 

[T]he [Fourth] Amendment does not place an unduly oppressive 
weight on law enforcement officers but merely interposes an orderly 
procedure under the aegis of judicial impartiality that is necessary to 
attain the beneficent purposes intended. Officers instead of obeying 
this mandate have too often, as shown by the numerous cases in this 
Court, taken matters into their own hands and invaded the security of 
the people against unreasonable search and seizure.2 

I. INTRODUCTION 

Consider the following two hypothetical examples of aggressive 
police action.3 Fred invited a handful of his close friends to his parents’ 
home for his twenty-first birthday. In addition to the traditional birthday 
 

 *  Emeritus Professor of Law, DePaul University College of Law; B.A., 
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University School of Law; J.S.D., New York University School of Law. This Article 
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 **  Client Executive, IBM, Atlanta, Georgia; B.A., University of Maryland; 
J.D., DePaul University College of Law; M.B.A., University of Notre Dame. 
 1.  Georgia v. Randolph, 547 U.S. 103, 115 (2006) (alteration in original) 
(quoting Miller v. United States, 357 U.S. 301, 307 (1958)). 
 2.  United States v. Jeffers, 342 U.S. 48, 51 (1951) (citing Johnson v. United 
States, 333 U.S. 10 (1948)). 
 3.  “Aggressive police tactics” is a phrase the Author has used on other 
occasions to describe situations in which police invoke their powers to investigate or 
seize a person regarding a relatively trivial matter and to gain access to an otherwise 
constitutionally protected area. See, e.g., John F. Decker et al., Curbing Aggressive 
Police Tactics During Routine Traffic Stops in Illinois, 36 LOY. U. CHI. L.J. 819 (2005). 
One example is the common police practice of stopping a driver for having a burned-
out tail light or for failing to use a turn signal and then invoking the consent exception 
to the Fourth Amendment’s warrant requirement by requesting the driver’s 
cooperation and permission to search the driver’s vehicle for guns, drugs, and even 
“rocket launchers” or “dead bodies.” Id. at 820.  
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cake, his parents decided to offer guests pizza and beverages, including 
beer. After Fred’s girlfriend, Gretchen, who was only nineteen, received 
her invitation, she asked her father, Pete, who happened to be a police 
officer, for permission to attend the party. Gretchen informed her father 
that no one would be allowed to consume a beer at the party unless they 
were of age or stayed overnight. After Pete consulted with his Sergeant 
about this possible underage drinking, they devised a plan whereby Pete 
required Gretchen to call him on his cell phone from the party if she 
decided to stay overnight. Knowing that Gretchen would prefer to stay the 
night with her friends, he asked her when she called if anyone underage 
was consuming beer. After Gretchen replied in the affirmative, a dozen 
local police arrived. When Fred’s parents hesitated to allow this large 
group of officers to enter their home, the police rushed in and arrested 
them, as well as all underage party attendees who refused or failed a 
breathalyzer. 

On the same night, Dorothy and Dwight, both recently unemployed, 
decided to raise and sell purebred Golden Retriever puppies in their small 
rural home. After they had two female Retrievers that they already owned 
impregnated, they learned that county law required them to have a dog 
breeder’s license if they intended to advertise and sell any puppies. They 
decided, however, to not purchase a breeder’s license after determining 
they could not afford it. After one of their female Retrievers gave birth to a 
large litter of healthy puppies, they advertised the dogs in a local 
newspaper. When a licensed purebred dog breeder in the area learned 
Dorothy and Dwight were advertising their puppies at prices well below 
the price he demanded at his licensed business, he informed the sheriff 
about the “illegal competition” that his business now faced. After the 
sheriff confirmed neither Dorothy nor Dwight had a dog breeder’s license, 
the sheriff called Dorothy, posing as a person interested in purchasing a 
puppy, and inquired if she still had Golden Retriever puppies for sale. In 
addition to responding in the affirmative, Dorothy added that she and her 
husband intended to be “very careful” about selling a puppy to a “person 
they could not trust.” Assuming Dorothy’s cautious tone indicated 
nervousness on her part about selling puppies without a license, the sheriff 
ordered one of his deputies, Cornelius, to go to the couple’s home posing 
as a dog buyer to investigate. At the front door, Dorothy repeated to 
Cornelius the statements she made to the Sheriff and added that she and 
her husband intended to “screen” any purchaser. After Cornelius was 
allowed in the home, he observed two separate large litters of puppies and 
sent a text message to other deputies nearby. Immediately thereafter, six 
other deputies converged on Dorothy and Dwight’s property and, over 
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Dorothy’s strong objection, they entered the home, seized the puppies, and 
arrested the couple. 

Such elaborate police ploys are not the exclusive province of legal 
authorities apprehending persons engaged in terrorism, selling illicit, 
dangerous narcotics, or trafficking assault weapons; the reality is quite the 
opposite. In two separate cases discussed in this Article, police have 
invoked the so-called consent-once-removed doctrine to pursue persons 
involved in underage consumption of alcohol4 and selling dogs without a 
breeder’s license.5 The consent-once-removed doctrine would validate the 
warrantless police entry into the homes of the persons described in the 
above hypotheticals.6 When the homeowners in question gave consent to 
Gretchen and Cornelius, respectively, to enter their home, they impliedly 
consented to the presence of multiple officers who forced their way into 
their home without the judicial blessing of a warrant.7 In a word, this 
consent-once-removed doctrine is nonsense, whether used against 
unlicensed dog breeders or drug dealers. The purpose of this Article is to 
explain the evolution of the consent-once-removed doctrine, its current 
status in Fourth Amendment case law, and its sore lack of constitutional 
grounding. 

Part II reflects the important background relevant to understanding 
how the consent-once-removed doctrine dramatically departs from 
fundamental Fourth Amendment principles.8 Section A of this Part 
provides a brief historical setting, which will point out how the original 

 

 4.  See State v. Johnston, 503 N.W.2d 346, 350–51 (Wis. Ct. App. 1993) 
(noting that the government argued for the use of an analysis akin to the consent-once-
removed doctrine to uphold a warrantless entry into a home by backup officers after 
undercover officers observed defendant providing beer to persons at a party attended 
by minors in his home).  
 5.  See O’Neill v. Louisville/Jefferson Cnty. Metro Gov’t, 662 F.3d 723, 731–
32 (6th Cir. 2011) (holding that the consent-once-removed doctrine did not apply when 
backup officers entered the suspect’s home following the exit by undercover officers to 
conduct a further investigation, and stating that “the backup . . . officers did not—after 
the undercover officers exited—rush in to help effectuate an arrest”). This Sixth Circuit 
opinion strongly implied that if the backup officers had rushed in to “effectuate an 
arrest” while the undercover officers were still on the premises for failure to have a dog 
breeder’s license, they would have accepted the government’s consent-once-removed 
argument. See id. at 732 (emphasis added).  
 6.  See Johnston, 503 N.W.2d at 350–51; O’Neill, 662 F.3d at 732. 
 7.  See generally O’Neill, 662 F.3d at 731. 
 8.  See infra Part II.  
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understanding of the Fourth Amendment insisted that an entry into a 
dwelling required the blessing of a neutral magistrate and provided that the 
home was sacrosanct.9 This Section further discusses the Supreme Court’s 
jurisprudence permitting such warrantless entries only in rare and carefully 
delineated circumstances.10 Section B describes the consent-once-removed 
doctrine—a totally new exception to the warrant requirement developed in 
the U.S. Court of Appeals for the Seventh Circuit.11 Section C discusses 
how other jurisdictions have followed the lead of the Seventh Circuit and 
adopted this doctrine either explicitly or implicitly.12 

Part III offers a critical analysis of the various justifications that 
courts have utilized in applying the consent once removed doctrine.13 
Section A of this Part details how this doctrine has no relationship to the 
traditional understanding of the consent exception to the warrant 
requirement.14 Section B argues a homeowner’s consent to entry given to 
an undercover officer or informant can in no way be understood to 
explicitly or implicitly permit others unknown to the homeowner to enter 
the sanctity of his home.15 Section C documents how neither officer safety 
nor destruction of evidence requiring police backup entry can be 
categorically assumed to exist when someone undercover enters a home.16 
Section D demonstrates how the heightened level of privacy accorded the 
home runs directly counter to the automatic authorization of warrantless 
entry by backup police permitted by the consent-once-removed 
exception.17 Finally, Section E contends the elastic concept of 
reasonableness should not be twisted to make law enforcement interests 
invariably superior to the warrant protections long guaranteed to 
homeowners by the Fourth Amendment.18 A brief conclusion follows. 

 

 9.  See infra Part II.A. 
 10.  See infra Part II.A.3. 
 11.  See infra Part II.B. 
 12.  See infra Part II.C. 
 13.  See infra Part III. 
 14.  See infra Part III.A. 
 15.  See infra Part III.B. 
 16.  See infra Part III.C. 
 17.  See infra Part III.D. 
 18.  See infra Part III.E. 
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II. BACKGROUND 

A. The History of the Fourth Amendment and Its Exceptions 

1. General Warrants and the Revolutionary Era 

The ratification of the Fourth Amendment came in response to the 
contentious and pervasive use of general warrants during the 
Revolutionary Era.19 General warrants did not require any measure of 
contemporary specificity,20 thereby granting law enforcement, tax 
collectors, and customs officers tremendous discretion and near-unlimited 
authority to conduct “promiscuous invasion[s] of [colonists’] homes.”21 A 
single general warrant could authorize an official to ransack homes and 
businesses, arrest scores of people, and seize whatever papers they deemed 
to be incriminating.22 
 

 19.  See Tracey Maclin & Julia Mirabella, Framing the Fourth, 109 MICH. L. 
REV. 1049, 1052 (2011).  
 Legally, general warrants were first condemned under English common law in 
the 1600s. Id. Two pre-Revolution cases, Wilkes v. Wood and Entick v. Carrington, held 
that general warrants issued by Lord Halifax, the Secretary of State, were illegal and 
awarded Wilkes and Entick damages for civil trespass. Wilkes v. Wood, (1763) 98 Eng. 
Rep. 489 (C.P.); Entick v. Carrington, (1765) 95 Eng. Rep. 807 (C.P.). 
 At the time, the common law provided an action for trespass against peace 
officers who performed warrantless entries. See Thomas Y. Davies, Recovering the 
Original Fourth Amendment, 98 MICH. L. REV. 547, 652 (1999). Peace officers were not 
considered state actors and were thus subject to personal liability. Id. at 660. 
Consequently, peace officers took a personal risk by engaging in warrantless search 
and seizure under the common law. See id. at 627. It was not until the late-nineteenth 
century that state legislatures justified instances of warrantless arrest, and not until 
1935 that Congress authorized instances of warrantless arrest. Id. at 611–12, 634–36. 
Additionally, preeminent legal scholars of the period perceived them as “against 
reason.” Id. at 578 (footnote omitted) (quoting Sir Edward Coke) (internal quotation 
marks omitted). Also, they saw it as “worse than the Spanish Inquisition.” Id. at 580 
n.79 (quoting Huckle v. Money, (1763) 95 Eng. Rep. 768 (C.P.) 769; 2 Wils. 206, 207) 
(internal quotation marks omitted). For further discussion, see also 4 WILLIAM 
BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND 288 n.i (1769); SIR 
EDWARD COKE, THE FOURTH PART OF THE INSTITUTES OF THE LAWS OF ENGLAND 
176–77 (1817). 
 20.  Davies, supra note 19, at 558 n.12. 
 21.  Maclin & Mirabella, supra note 19, at 1053 (citing William J. Cuddihy, 
The Fourth Amendment: Origins and Original Meaning: 602-1791, at 357, 371–73 
(1990) (unpublished Ph.D. dissertation, Claremont Graduate School)). 
 22.  See Thomas K. Clancy, The Fourth Amendment’s Concept of 
Reasonableness, 2004 UTAH L. REV. 977, 981–82. 
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After the American Revolution, states protected their citizens’ right 
to be free from general warrants through constitutional provisions that 
granted broad protections from “unreasonable searches and seizures.”23 
Specifically, the Framers believed that peace officers did not have the 
discretionary authority to initiate a warrantless entry.24 Peace officers were 
primarily confined to maintaining the peace in public and were typically 
not expected to investigate crime.25 A peace officer could only initiate an 
arrest, search, or seizure by either personally witnessing the crime in 
public26 or by delivering a sworn statement of someone who personally 
witnessed the crime to an agent with judicial authority.27 

Moreover, confidential informants did not—and could not—exist 
because the sworn statement must have named the person initiating the 
complaint,28 and probable cause alone was not sufficient to justify a search 
or an arrest.29 Unless the peace officer personally witnessed a felony, he 
must have obtained a judicial warrant in order to effectuate any search or 
arrest.30 The Framers believed that judicial oversight was essential to justify 
unleashing the criminal justice apparatus and that independent review was 
the best safeguard against violations of closely guarded principles.31 

2. The Home Is Afforded Particularly Heightened Constitutional 
Protections 

The Framers of the Constitution intended for the home to receive 
special Fourth Amendment considerations; they considered the home 

 

 23.  Id. at 987 (footnote omitted); see also Davies, supra note 19, at 684 
(stating that Massachusetts was the first state to adopt the “unreasonable” language). 
The phrase, it is argued, sought to address the root of the problem by curbing the 
discretionary authority of police officers. Davies, supra note 19, at 556. While the 
provision did not explicitly prohibit general warrants or warrantless search or seizure, 
author Thomas Y. Davies contends that it was intended to encompass both. Id. at 598. 
 24.  Davies, supra note 19, at 578.  
 25.  Id. at 621–22. At that time, constables were limited to controlling drunks 
and stopping public physical altercations. Id. 
 26.  Id. at 621 n.196. 
 27.  Id. at 651.  
 28.  Id.  
 29.  Id. at 639. 
 30.  See id. at 623–24. Traditionally, the victim of the crime either had to give 
a sworn statement to a justice of the peace or raise a “hue and cry” for a fresh crime. 
Id. at 622.  
 31.  Id. at 577. 
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sacrosanct and drafted the Fourth Amendment to curb the discretionary 
authority of police officers.32 John Adams, the man recognized as the chief 
architect of the Fourth Amendment,33 asserted that “[a] man’s house is his 
castle; and while he is quiet, he is as well guarded as a prince in his 
castle.”34 The Supreme Court has consistently honored the Framers’ intent 
by prohibiting police officers from entering a person’s home without a 
legally recognized justification.35 The Supreme Court has noted that the 
protected domain of one’s home cannot be breached based solely on the 
discretion of law enforcement or in the name of its expediency.36 Instead, a 
detached magistrate must serve as a buffer between eager police officers 
and the citizenry. As the Court explained in Johnson v. United States: 

The point of the Fourth Amendment, which often is not grasped by 
zealous officers, is not that it denies law enforcement the support of 
the usual inferences which reasonable men draw from evidence. Its 
protection consists in requiring that those inferences be drawn by a 
neutral and detached magistrate instead of being judged by the officer 
engaged in the often competitive enterprise of ferreting out crime. Any 
assumption that evidence sufficient to support a magistrate’s 
disinterested determination to issue a search warrant will justify the 
officers in making a search without a warrant would reduce the 
Amendment to a nullity and leave the people’s homes secure only in 
the discretion of police officers. Crime, even in the privacy of one’s 

 

 32.  See Payton v. New York, 445 U.S. 573, 596–97 (1980) (“The common-law 
sources display a sensitivity to privacy interests that could not have been lost on the 
Framers. The zealous and frequent repetition of the adage that a ‘man’s house is his 
castle,’ made it abundantly clear that both in England and in the Colonies ‘the freedom 
of one’s house’ was one of the most vital elements of English liberty.” (footnotes 
omitted)). 
 33.  See Thomas K. Clancy, The Framers’ Intent: John Adams, His Era, and 
the Fourth Amendment, 86 IND. L.J. 979, 979 (2011). 
 34.  2 LEGAL PAPERS OF JOHN ADAMS 142 (L. Kinvin Wroth & Hiller B. 
Zobel eds., 1965) (quoted by Payton, 445 U.S. at 597 n.45). 
 35.  See, e.g., Groh v. Ramirez, 540 U.S. 551, 559 (2004); Johnson v. United 
States, 333 U.S. 10, 14 (1948). 
 36.  See, e.g., Georgia v. Randolph, 547 U.S. 103, 115 n.5 (2006) (“A 
generalized interest in expedient law enforcement cannot, without more, justify a 
warrantless search.” (citing Mincey v. Arizona, 437 U.S. 385, 393 (1978) (“[T]he 
privacy of a person’s home and property may not be totally sacrificed in the name of 
maximum simplicity in enforcement of the criminal law.”))); Coolidge v. New 
Hampshire, 403 U.S. 443, 481 (1971) (“The warrant requirement . . . is not an 
inconvenience to be somehow ‘weighed’ against the claims of police efficiency.”). 
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own quarters, is, of course, of grave concern to society, and the law 
allows such crime to be reached on proper showing. The right of 
officers to thrust themselves into a home is also a grave concern, not 
only to the individual but to a society which chooses to dwell in 
reasonable security and freedom from surveillance. When the right of 
privacy must reasonably yield to the right of search is, as a rule, to be 
decided by a judicial officer, not by a policeman or government 
enforcement agent.37 

In the sixty-three years since Johnson was decided, Fourth 
Amendment jurisprudence has undergone significant alterations. Namely, 
it expanded beyond a property-law based inquiry, allowing consideration 
of an individual’s privacy interests.38 However, the Court’s fundamental 
focus of preserving the sanctity of the home against unchecked government 
intrusion remains paramount under either mode of analysis.39 

Prior to 1967, courts interpreted the Fourth Amendment as 
protecting only “constitutionally protected areas.”40 While many areas fit 
within this description,41 the home was the most significant: “[a]t the very 
core [of the Fourth Amendment] stands the right of a man to retreat into 
his own home and there be free from unreasonable governmental 
intrusion.”42 Thus, the Court essentially required a warrant for all 
government encroachments on the physical boundaries of a person’s 
home.43 The Court’s previous reliance on the “physical intrusions” of 

 

 37.  Johnson, 333 U.S. at 13–14 (footnotes omitted). 
 38.  See, e.g., United States v. Jones, 132 S. Ct. 945, 952 (2012) (holding that 
the Fourth Amendment protects both property as well as privacy interests: “the Katz 
reasonable-expectation-of-privacy test has been added to, not substituted for, the 
common-law trespassory test”). 
 39.  See Payton, 445 U.S. at 589 (using the language of the Fourth 
Amendment to find “no zone of privacy more clearly defined” than within a home); 
Marshall v. Barlow’s, Inc., 436 U.S. 307, 331 (1978) (“The essential function of the 
traditional warrant requirement is the interposition of a neutral magistrate between the 
citizen and the presumably zealous law enforcement officer so that there might be an 
objective determination of probable cause.”).  
 40.  Tracey Maclin, Katz, Kyllo, and Technology: Virtual Fourth Amendment 
Protection in the Twenty-First Century, 72 MISS. L.J. 51, 61 (2002) (citing 1 WAYNE R. 
LAFAVE, SEARCH AND SEIZURE § 2.1(a), at 380 (3d ed. 1996); Katz v. United States, 
389 U.S. 347, 351, n.9 (1967)). 
 41.  See LAFAVE, supra note 40, § 2.1(a). 
 42.  Silverman v. United States, 365 U.S. 505, 511 (1961) (citations omitted). 
 43.  Id. at 511–12.  
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“constitutionally protected area[s]”44 resulted in some bizarre and illogical 
outcomes. For example, in Silverman, the Court held that the use of a 
“spike mic,” which only intruded onto the defendant’s property by a few 
inches, to listen to conversations being held in the defendant’s home was a 
violation of the Fourth Amendment, but the use of a “detectaphone” from 
the office next door was not.45 

In 1967, the Supreme Court supplemented its Fourth Amendment 
analysis with the seminal opinion of Katz v. United States.46 In Katz, the 
Supreme Court held that in addition to specifically designated 
“constitutionally protected areas,” the Fourth Amendment protects an 
individual’s zone of privacy from government intrusion.47 The Court 
famously quipped: “[T]he Fourth Amendment protects people, not 
places.”48 While this pronouncement established a shift away from the 
Court’s sole reliance on trespass law in its Fourth Amendment analysis, it 
turns out to be less significant in the context of the home.49 Since Katz, the 
Supreme Court has consistently held that a person’s home is subject to 
special Fourth Amendment protections.50 Indeed, Justice Ginsburg 
recently stated, “[i]n no quarter does the Fourth Amendment apply with 
greater force than in our homes, our most private space which, for 
centuries, has been regarded as entitled to special protection.”51 Cases 

 

 44.  See Katz, 389 U.S. at 351, 353 (describing the use of these terms in prior 
Fourth Amendment jurisprudence).  
 45.  Silverman, 365 U.S. at 512. 
 46.  Katz, 389 U.S. at 347. 
 47.  See id. at 353. 
 48.  Id. at 351. 
 49.  See Arianna Kennedy Kelly, The Costs of the Fourth Amendment: Home 
Searches and Takings Law, 28 MISS. C. L. REV. 1, 5 (2009) (stating that since Katz, “the 
importance of property rights . . . has not disappeared”); United States v. Jones, 132 S. 
Ct. 945, 951 (2012) (“Katz did not erode the principle that, when the government does 
engage in physical intrusion of a constitutionally protected area in order to obtain 
information, that intrusion may constitute a violation of the Fourth Amendment.” 
(quoting United States v. Knotts, 460 U.S. 276, 286 (1983) (Brennan, J., concurring)) 
(internal quotation marks omitted)). 
 50.  See LAFAVE, supra note 40, § 2.3. LaFave states that even after Katz, the 
home is provided “the full range of Fourth Amendment protections.” Id. § 2.3(b) 
(quoting Lewis v. United States, 385 U.S. 206 (1966)) (internal quotation marks 
omitted). Therefore, “an unconsented police entry into a residential unit, be it a house 
or an apartment or a hotel or motel room, [still] constitutes a search,” and implicates 
Fourth Amendment protections. Id. (footnotes omitted).  
 51.  Kentucky v. King, 131 S. Ct. 1849, 1865 (2011) (Ginsberg, J., dissenting) 
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decided since Katz demonstrate this point quite clearly. 

In Payton v. New York, the Supreme Court held that “the Fourth 
Amendment has drawn a firm line at the entrance of the house,” which 
cannot be breached absent a warrant, consent, or exigent circumstances.52 
In other words, a warrantless governmental intrusion into a person’s 
private home is “presumptively unreasonable.”53 This holding is essentially 
identical to those of the pre-Katz Court—unauthorized, physical 
government intrusions are a violation of the Fourth Amendment.54 But, 
rather than focusing on the physical trespass of the government, Payton 
framed its analysis in the context of Katz, noting that the Fourth 
Amendment protects an individual’s “zone of privacy” most greatly within 
the “unambiguous physical dimensions” of her home.55 By doing so, Payton 
set the groundwork for providing Fourth Amendment protections to one’s 
home absent a physical trespass, as was the case in Kyllo v. United States.56 

In Kyllo, the Court addressed whether the use of a thermal imager by 
a police officer outside a person’s home to detect heat lamps used for 
cultivating marijuana within the home constituted a search and required a 
warrant under Payton.57 To frame its analysis properly, the Court 
expounded upon the significant privacy interests people have in their 
homes.58 Justice Scalia, writing for the Court, stated, “[i]n the home . . . all 
details are intimate details, because the entire area is held safe from prying 
government eyes.”59 As a result, the Court determined that the “line at the 
entrance of the house” described by Payton,60 is “not only firm but also 
bright.”61 That line, the Court explained, cannot be circumvented by the 
 

(citations omitted) (internal quotation marks omitted). 
 52.  Payton v. New York, 445 U.S. 573, 590 (1980). The Court has further 
asserted that this line “must be not only firm but also bright.” Kyllo v. United States, 
533 U.S. 27, 40 (2001). 
 53.  See Kyllo, 553 U.S. at 40. 
 54.  See, e.g., Johnson v. United States, 333 U.S. 10, 14 (1948) (holding that 
“[t]he right of officers to thrust themselves into a home is . . . a grave concern,” and the 
Fourth Amendment protects against such intrusions).  
 55.  Payton, 445 U.S. at 589. 
 56.  Kyllo, 553 U.S. at 27. 
 57.  Id. at 29. 
 58.  Id. at 31. 
 59.  Id. at 37. 
 60.  Id. at 40 (quoting Payton, 445 U.S. at 590) (internal quotation marks 
omitted). 
 61.  Id. (emphasis added). 
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use of technology that is not generally available to the public.62 Therefore, 
the use of a thermal imager without a warrant to detect the heat within the 
defendant’s home was an unconstitutional search.63 Kyllo is illustrative of 
the expansion of the home’s Fourth Amendment protections since the Katz 
decision; not only are trespassory physical intrusions presumptively 
unconstitutional, but non-physical invasions that infringe the privacy 
expectations people have in their homes also violate the Fourth 
Amendment.64 

In sum, the home is subject to uniquely heightened Fourth 
Amendment protections. The Supreme Court has consistently expressed a 
concern for the privacy of the home, noting that all that occurs within the 
home’s walls is private and worthy of constitutional protections.65 And, 
while Fourth Amendment doctrine has changed over the last half-century, 
the fundamental rule remains the same: police may not enter a person’s 
home without a warrant, absent one of two carefully delineated 
exceptions—traditional consent or exigent circumstances.66 If the 
government cannot show that one of these specific exceptions applies, the 
warrantless search is unconstitutional.67 It is important that this rule remain 

 

 62.  Id. 
 63.  Id. 
 64.  See id.   
 65.  See, e.g., id.; Payton, 445 U.S. at 589. 
 66.  See, e.g., Illinois v. Rodriguez, 497 U.S. 177, 181 (1990) (holding that a 
warrant is not required when voluntary consent is provided); Coolidge v. New 
Hampshire, 403 U.S. 443, 474–75 (1971) (stating that exceptions to the warrant 
requirement exist “based on the presence of exigent circumstances” (internal quotation 
marks omitted)). There are other exceptions to the warrant requirement that apply to 
the search of one’s person, but do not apply to the search of one’s home, including the 
stop and frisk search of a vehicle, and when contraband is in plain view. See United 
States v. Ross, 456 U.S. 798, 806–07 (1982) (holding that a warrant is not required for 
the search of a vehicle when an officer has probable cause); Harris v. United States, 390 
U.S. 234, 263 (1968) (holding that the plain view doctrine allows seizure of contraband 
without a warrant); Terry v. Ohio, 392 U.S. 1, 20 (1968) (holding that a warrant is not 
required when the officer stops and frisks a suspect).  
 67.  See, e.g., Schneckloth v. Bustamonte, 412 U.S. 218, 219 (1973) (finding 
searches without warrants presumptively unconstitutional without consent); Chambers 
v. Maroney, 399 U.S. 42, 51 (1970) (holding that only exigent circumstances justify 
warrantless searches); Vale v. Louisiana, 399 U.S. 30, 34 (1970) (“[O]ur past decisions 
make clear that only in ‘a few specifically established and well-delineated’ situations 
may a warrantless search of a dwelling withstand constitutional scrutiny, even though 
the authorities have probable cause to conduct it.” (quoting Katz v. United States, 389 
U.S. 347, 357 (1967))).  



  

2012] Disguising a New Exception to the Warrant Requirement 141 

 

rigid and intact. As the Court stated in 1886, “[i]t may be that it is the 
obnoxious thing in its mildest and least repulsive form; but illegitimate and 
unconstitutional practices get their first footing in that way, namely, by 
silent approaches and slight deviations from legal modes of procedure.”68 

3. Exceptions to the Warrant Requirement: Careful and Delineated  

The U.S. Supreme Court has repeatedly stated that warrantless 
searches are per se unreasonable, unless an exception applies.69 However, 
there are a limited number of exceptions that allow for warrantless 
searches.70 As Justice Stevens explained, “there are only a few carefully 
delineated exceptions”;71 if the government cannot show that one of these 
few, specific exceptions applies, the warrantless search is unconstitutional.72 
There are currently only two exceptions that apply to the search of a 
person’s home: consent and exigent circumstances.73 

Consenting to a search negates the need for a warrant, even if no 
probable cause for the search exists because the suspect may waive his 
constitutional rights.74 Two elements are required for consent to be 
effective. First, a person must give the consent voluntarily.75 Second, the 
person giving consent must have actual authority76 or reasonably appear to 

 

 68.  Boyd v. United States, 116 U.S. 616, 635 (1886). 
 69.  See, e.g., Illinois v. Rodriguez, 497 U.S. 177, 191 (1990) (Marshall, J., 
dissenting); Payton, 445 U.S. at 586; Mincey v. Arizona, 437 U.S. 385, 390 (1978); 
Schneckloth, 412 U.S. at 219; Coolidge, 403 U.S. at 45455. 
 70.  See Kyllo v. United States, 533 U.S. 27, 31 (2001) (“With few exceptions, 
the question whether a warrantless search of a home is reasonable and hence 
constitutional must be answered no.” (citations omitted)); Johnson v. United States, 
333 U.S. 10, 14 (1948) (“When the right of privacy [in a home] must reasonably yield to 
the right of search is, as a rule, to be decided by a judicial officer, not by a policeman or 
government enforcement agent.”).  
 71.  United States v. Leon, 468 U.S. 897, 961 (1984) (Stevens, J., concurring).  
 72.  See, e.g., Schneckloth, 412 U.S. at 219 (finding searches without warrants 
presumptively unconstitutional without consent); Chambers, 399 U.S. at 51 (holding 
that only exigent circumstances justify warrantless searches); Vale, 399 U.S. at 34. 
 73.  See, e.g., Rodriguez, 497 U.S. at 181 (holding that a warrant is not 
required when voluntary consent is provided); Coolidge, 403 U.S. at 474–75 (stating 
that exceptions to the warrant requirement exist “based on the presence of exigent 
circumstances” (footnote omitted) (internal quotation marks omitted)).  
 74.  See Schneckloth, 412 U.S. at 229. 
 75.  See id. at 228. 
 76.  See United States v. Matlock, 415 U.S. 164, 170 (1974). 
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have the authority to do so.77 Without both voluntary consent and 
reasonably apparent authority, authorities must obtain a warrant.78 

Exigent circumstances also preclude the warrant requirement when 
an officer has probable cause.79 Exigent circumstances permitting a 
warrantless entry into a home arise when there is an emergency threat to a 
person80 or substantial property interests,81 when there exists a likelihood 
that evidence may be destroyed,82 or when police are in “hot pursuit” of a 
criminal who just entered a residence.83 If the law enforcement authority 
does have an opportunity to get a warrant to conduct a search, however, 
 

 77.  See Rodriguez, 497 U.S. at 185 (holding that officers are not required to 
determine actual authority in situations when actual authority is apparent). 
 78.  See Georgia v. Randolph, 547 U.S. 103, 120 (2006) (“[A] warrantless 
search of a shared dwelling for evidence over the express refusal of consent by a 
physically present resident cannot be justified as reasonable as to him on the basis of 
consent given to the police by another resident.”); Schneckloth, 412 U.S. at 228–29 
(finding that absent consent, officers must find probable cause and seek a warrant 
before searching); Amos v. United States, 255 U.S. 313, 317 (1921) (holding that when 
federal agents came to defendant’s home without a warrant and gained access to the 
home through “implied coercion,” any claim of waived Fourth Amendment rights was 
undermined).  
 79.  Kirk v. Louisiana, 536 U.S. 635, 638 (2002).  
 80.  See Mincey v. Arizona, 437 U.S. 385, 393–94 (1978) (holding that law 
enforcement officers may enter a home without a warrant to render emergency 
assistance to an injured occupant or to protect an occupant from imminent injury); see 
also Brigham City v. Stuart, 547 U.S. 398, 403 (2006) (upholding police entry into a 
residence to assist a juvenile who was bleeding following a fight). 
 81.  See Michigan v. Tyler, 436 U.S. 499, 509 (1978) (explaining that “[a] 
burning building clearly presents an exigency of sufficient proportions to render a 
warrantless entry reasonable,” as “it would defy reason to suppose that firemen must 
secure a warrant or consent before entering a burning structure to put out the blaze” 
(internal quotation marks omitted)). 
 82.  See Ker v. California, 374 U.S. 23, 40 (1963) (upholding a warrantless 
entry when the defendant “was in possession of narcotics, which could have been 
quickly and easily destroyed”). But see McDonald v. United States, 335 U.S. 451, 455 
(1948) (requiring a warrant when there was no indication the evidence was “in the 
process of destruction” or was not quite “as likely to be destroyed”). 
 83.  See United States v. Santana, 427 U.S. 38, 42–43 (1976) (holding that 
exigent circumstances existed when police attempted a valid warrantless arrest of the 
defendant as she was standing in her doorway and she subsequently retreated into her 
house); Warden v. Hayden, 387 U.S. 294, 298–99 (1967) (upholding the entry and 
search of a defendant’s residence for an alleged robber within minutes after a robbery 
occurred). But see Welsh v. Wisconsin, 466 U.S. 740, 753–54 (1984) (holding that entry 
of defendant’s residence to arrest him for driving while intoxicated was impermissible 
because the underlying offense was considered minor). 
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exigent circumstances may not exist.84 

While consent or exigent circumstances are required for a warrantless 
search of a home, the Court has steadily added exceptions to the warrant 
requirement in the past sixty years for searches outside of the home. In 
United States v. Robinson, the Court ruled that a warrantless search 
incident to an arrest was valid so long as there was probable cause to 
arrest.85 In Rabinowitz v. United States, the Court ruled a warrantless 
search of a place of business during an arrest was also valid.86 In Carroll v. 
United States, the Court ruled that, due to the mobile nature of an 
automobile, a warrant was not necessary to effectuate a search of the 
vehicle.87 Even if there is no probable cause to support a search of an 
automobile, the Court has ruled that a warrantless inventory search can be 
effectuated for purposes of safekeeping property and to protect police if 
the automobile is impounded.88 

Officers are also allowed to frisk a person if there is reasonable 
suspicion that the person might be armed and dangerous.89 An officer is 
 

 84.  See, e.g., Vale v. Louisiana, 399 U.S. 30, 35 (1970) (concluding that a 
search of the defendant’s bedroom following his arrest outside his home was not 
supported by exigent circumstances). But see Kentucky v. King, 131 S. Ct. 1849, 1860 
(2011) (concluding that police are not always required to stop and obtain a warrant 
when they have probable cause).  
 85.  United States v. Robinson, 414 U.S. 218, 235 (1973); see also Ker, 374 
U.S. at 3435. 
 86.  United States v. Rabinowitz, 339 U.S. 56, 61–64 (1950) (holding that a 
one and one-half hour search of the defendant’s office, desk, file cabinets, and safe was 
constitutional when the officers had an arrest warrant, but no search warrant). 
Rabinowitz, however, was limited by Chimel v. California, in which the Court held that 
a search incident to arrest is limited to the arrestee’s person and the area in the 
arrestee’s immediate control. Chimel v. California, 395 U.S. 752, 768 (1969). 
 87.  Carroll v. United States, 267 U.S. 132, 153 (1925). The Court extended 
this automobile exception to mobile homes as well. See California v. Carney, 471 U.S. 
386, 394–95 (1985). 
 88.  See South Dakota v. Opperman, 428 U.S. 364, 368–69 (1976) (holding 
that the routine search of an illegally parked vehicle after impoundment was 
reasonable for public safety under police caretaking functions); Cady v. Dombrowski, 
413 U.S. 433, 447–48 (1973) (allowing a search for a weapon in an impounded vehicle’s 
truck pursuant to standard police procedures); Cooper v. California, 386 U.S. 58, 60–62 
(1967) (allowing police to search the vehicle of a suspect arrested for narcotics that had 
been impounded for four months following an arrest); cf. Illinois v. Lafayette, 462 U.S. 
640, 648 (1983) (upholding a warrantless inventory search of defendant’s shoulder bag 
during police booking procedures after a defendant’s arrest for disorderly conduct). 
 89.  See Terry v. Ohio, 392 U.S. 1, 27 (1968). 
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also not prevented from seizing evidence if that evidence is conspicuous or 
in the plain view of the officer.90 Finally, the Court has created a subset of 
valid warrantless searches under the “special needs doctrine.”91 These 
situations include searches of a high school student’s purse92 and a 
probationer’s residence;93 and the drug testing of customs agents,94 railroad 
employees,95 and high school students involved in extracurricular 
activities96 can occur even when no individualized reasonable suspicion of 
criminal conduct exists.97 Despite this long list of exceptions for warrantless 
searches outside the home, the Court has been steadfast in upholding the 
sanctity of the home by allowing warrantless searches of a home only when 
consent or exigent circumstances are present.98 The consent-once-removed 
doctrine, however, breaks from this tradition and adds an exception where 
one previously did not exist. 

B. Courts Have Created Another Exception to the Warrant Requirement: 
Consent Once Removed 

The consent-once-removed doctrine initially took root in the U.S. 
Court of Appeals for the Seventh Circuit. Stemming from passing 
acknowledgements of trivial violations of privacy, the doctrine eventually 
grew into a three-part test that spawned numerous variations in other state 
and federal courts. This section will examine the key decisions that gave 
the doctrine shape, noting how each one looked to its predecessor in 

 

 90.  Harris v. United States, 390 U.S. 234, 236 (1968) (per curiam). 
 91.  City of Indianapolis v. Edmond, 531 U.S. 32, 54 (2000) (“The ‘special 
needs’ doctrine, which has been used to uphold certain suspicionless searches 
performed for reasons unrelated to law enforcement, is an exception to the general 
rule that a search must be based on individualized suspicion of wrongdoing.” (citations 
omitted)).  
 92.  See New Jersey v. T.L.O., 469 U.S. 325, 347 (1985).  
 93.  See Griffin v. Wisconsin, 483 U.S. 868, 875–76 (1987); see also United 
States v. Knights, 534 U.S. 112, 121 (2001) (upholding the search of a probationer 
based on reasonable suspicion without relying on the special needs doctrine).  
 94.  See Nat’l Treasury Emps. Union v. Von Raab, 489 U.S. 656, 679 (1989). 
 95.  See Skinner v. Ry. Labor Execs.’ Ass’n, 489 U.S. 602, 624 (1989). 
 96.  Bd. of Educ. v. Earls, 536 U.S. 822, 837 (2002). 
 97.  Id.; see also Samson v. California, 547 U.S. 843, 855 n.4 (2006) (upholding 
the search of a parolee without any individualized suspicion; relying on the special 
needs doctrine, the Court balanced the parolee’s privacy interest against the State’s 
interest in monitoring its parolee population). 
 98.  See, e.g., Brigham City v. Stuart, 547 U.S. 398, 403 (2006); Kyllo v. United 
States, 533 U.S. 27, 31 (2001); Payton v. New York, 445 U.S. 573, 590 (1980). 
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developing the doctrine’s ever-extensive reach. 

The U.S. Court of Appeals for the Seventh Circuit first acknowledged 
the controversy surrounding a warrantless entry of officers after one officer 
received consent to enter in United States v. White.99 Although the court 
merely mentioned the controversy in a footnote, finding it unnecessary to 
address its constitutionality,100 subsequent decisions that uphold the 
warrantless entries of law enforcement cite to White for support.101 The 
Seventh Circuit further developed the doctrine’s reasoning in United States 
v. Janik102 and United States v. Paul,103 which found warrantless entries to 
be trivial invasions of privacy when a police officer and undercover 
informant, respectively, observed contraband sufficient to establish 
probable cause.104 Finally, in United States v. Diaz, the Seventh Circuit 
established a three-part test that legitimized searches and seizures in a 
consent-once-removed situation, while simultaneously imposing broad 
limitations upon the doctrine.105 

1. United States v. White: Roots of the Doctrine 

In White, an undercover officer conducted several drug transactions 
with the defendant over a three-month period.106 After the officer learned 
the defendant would have eight ounces of heroin for her to purchase, she 
and an undercover Drug Enforcement Administration (DEA) agent 
planned to “enter the apartment, examine the heroin, have [the undercover 
officer] return to her car for the money and then have a team of agents 
enter [the defendant’s] apartment to make the arrest.”107 Agents outside 
would monitor the transaction by means of a “hidden radio transmitter.”108 
After the officer and agent viewed the narcotics inside the apartment, the 
officer and codefendant Rogers went out to the officer’s car to retrieve the 

 

 99.  United States v. White, 660 F.2d 1178 (7th Cir. 1981).  
 100.  Id. at 1183 n.3. 
 101.  See, e.g., Sheik-Abdi v. McClellan, 37 F.3d 1240, 1255 (7th Cir. 1994); 
Bryant v. U.S. Treasury Dept., 903 F.2d 717, 723 (9th Cir. 1990), abrogated by Hunter 
v. Bryant, 502 U.S. 224 (1991). 
 102.  United States v. Janik, 723 F.2d 537 (7th Cir. 1983). 
 103.  United States v. Paul, 808 F.2d 645 (7th Cir. 1986). 
 104.  Janik, 723 F.2d at 548; Paul, 808 F.2d at 648. 
 105.  United States v. Diaz, 814 F.2d 454, 459 (7th Cir. 1987). 
 106.  United States v. White, 660 F.2d 1178, 1180 (7th Cir. 1981).  
 107.  Id. 
 108.  Id. 
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money.109 Outside, the police arrested Rogers and used his keys to enter 
the defendant’s apartment without knocking and arrested the occupants 
and seized the narcotics.110 

When the defendant challenged the warrantless entry into his 
apartment on Fourth Amendment grounds, the Seventh Circuit focused 
solely upon the initial, consensual entry.111 The Seventh Circuit affirmed 
the district court’s conclusion that a warrant was unnecessary to effect the 
defendant’s arrest because the officer and agent initially entered with the 
defendant’s consent,112 and his consent—though “deceitfully obtained”—
“was part of an on-going investigation.”113 Moreover, “an arrest warrant 
need [not] be obtained as soon as probable cause attaches.”114 Finally, the 
court found no constitutional concern when “the same intrusion would 
[have] occur[red] whether or not the magistrate issue[d] the warrant.”115 To 
require the agents to obtain an arrest warrant “would not have prevented 
the ultimate intrusion”; the agents “would still have been admitted to 
White’s home by posing as heroin purchasers.”116 

It was in a footnote that the Seventh Circuit addressed the legality of 
the second entry and first entertained the nascent notion of the consent-
once-removed doctrine: 

 

 109.  Id. 
 110.  Id. 
 111.  Id. at 1182–83. White argued that permitting the undercover agents to 
obtain his consent through deceit would eviscerate Payton’s arrest warrant 
requirement. Id. at 1183. The Seventh Circuit acknowledged that, in Payton, the 
United States Supreme Court cautioned that “the Fourth Amendment . . . prohibits the 
police from making a warrantless and nonconsensual entry into a suspect’s home in 
order to make a routine felony arrest.” Id. at 1182 (alteration in original) (quoting 
Payton v. New York, 445 U.S. 573, 576 (1980)) (internal quotation marks omitted). 
However, the court noted that Payton did not address “whether an initial consensual 
entry would justify a subsequent warrantless arrest.” Id. at 1182–83 (citing Payton, 445 
U.S. at 583).   
 112.  Id. at 1183. 
 113.  Id. Because the officers would have arrested White if he presented the 
narcotics, and would not have arrested him if he had not, “[t]he entry into White’s 
apartment served investigative purposes”; thus, consent “by a ruse” was acceptable. Id. 
(citing Lewis v. United States, 385 U.S. 206, 209–11 (1966)). 
 114.  Id. White did not argue that deceit rendered his consent involuntary, but 
the court noted that it “would be more receptive to White’s argument if the entry had 
been solely to effect his arrest.” Id. (footnote omitted). 
 115.  Id. 
 116.  Id. 
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White also argues that there were actually two entries into his 
apartment, the second being the entry using White’s keys after the 
arrest of Rogers. We do not view this latter entry as being a separate 
intrusion in view of the fact that [the DEA agent] remained in the 
apartment at all times after his initial consensual entry. We thus find it 
unnecessary to consider whether the alleged “second entry” was 
independently justified by the exigent circumstance of potential harm 
to the undercover agent within White’s apartment.117 

However, the court failed to further develop this notion.118 

2. United States v. Janik: Trivial Invasions of Privacy 

In Janik, the defendant was a deputy sheriff in Cook County who 
purchased a submachine gun and invited a fellow officer to his home to see 
it.119 After the officer alerted the Chicago Police Department and the 
Bureau of Alcohol, Tobacco and Firearms, a team of officers and agents 
waited outside Janik’s building for the two to arrive.120 When Janik showed 
the officer the gun, the officer went to the door, opened it, and radioed the 
team to tell them to come inside.121 Janik then asked the officers and agents 
to come inside to avoid being seen by his neighbors,122 and a subsequent 
search of the apartment revealed the submachine gun.123 Janik later moved 
to suppress the evidence on Fourth Amendment grounds.124 

The Seventh Circuit first recognized that “there was nothing to 
prevent the authorities from getting a search warrant, and no reason is 
offered why one was not gotten.”125 The court nevertheless concluded that 
no warrant was required in this case, pointing to common law concerns.126 
Moreover, while the court in White did not view the subsequent entry as a 
separate intrusion due to the fact that one of the undercover agents 

 

 117.  Id. at 1183 n.3. 
 118.  See id. at 1183. 
 119.  United States v. Janik, 723 F.2d 537, 541 (7th Cir. 1983). 
 120.  Id. 
 121.  Id. 
 122.  Id. 
 123.  Id. 
 124.  Id. at 541–42.  
 125.  Id. at 547 (emphasis added). 
 126.  Id. Because Janik invited the officer into his home to see the gun, the 
officer was not a trespasser, and the seizure of the unregistered gun was not a “trespass 
to a chattel” because Janik had no lawful interest in it. Id. 



  

148 Drake Law Review [Vol. 61 

 

remained in the apartment at all times after his initial consensual entry,127 
the court in Janik merely found “the incremental invasion of privacy [to 
be] trivial.”128 Citing to White, the court opined the officer observed the gun 
in plain sight, and “[t]he fact that [he] got help from other officers in 
removing the submachine gun can make no difference.”129 

3. United States v. Paul: Fatal Compromises of Privacy 

In Paul, police officers and federal agents taped conversations in 
which the defendant and the informant agreed that the defendant would 
sell the informant a bale of marijuana.130 The informant wore an electronic 
transmitting device, and when the defendant took him to the basement of 
the house and showed him two bales of marijuana, the agent pressed the 
button to summon the other agents waiting outside.131 The agents entered 
the house and arrested the defendant.132 The defendant was convicted of 
possession and appealed on Fourth Amendment grounds.133 

The Seventh Circuit initially acknowledged that no exigent 
circumstances existed to justify the warrantless entry,134 and the agents 
“could have gotten the warrant and then not executed it until and unless 
[the informant] pressed the button.”135 However, the court ultimately 
upheld the warrantless entry, referring to its decision in United States v. 
Janik for the proposition that “when one invites an undercover agent into 
his house, the agent can summon other agents to assist in the arrest, and 
the other agents are not guilty of a violation of the Fourth Amendment.”136 
The court found no constitutional difference between an undercover agent 
and a confidential informant because the privacy of the home “has been 
fatally compromised when the owner admits a confidential informant and 

 

 127.  United States v. White, 660 F.2d 1178, 1183 n.3 (7th Cir. 1981).  
 128.  Janik, 723 F.2d at 548. 
 129.  Id. (citing White, 660 F.2d at 1183). 
 130.  United States v. Paul, 808 F.2d 645, 646 (7th Cir. 1986). 
 131.  Id. at 646–47. 
 132.  Id. at 647. 
 133.  Id. at 646. 
 134.  Id. at 647. “Unless there is an emergency . . . government agents need a 
warrant to conduct a search of or make an arrest in a person’s home without his 
consent, even if they have probable cause to believe there is contraband or other 
incriminating evidence there.” Id. (citations omitted). 
 135.  Id. 
 136.  Id. at 648 (citing United States v. Janik, 723 F.2d 537, 548 (7th Cir. 1983)). 
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proudly displays contraband to him”; namely, the informant could make a 
citizen’s arrest, testify to what he saw in the basement, grab some 
marijuana and run to the police.137 The court concluded that, “[w]ith all 
these risks assumed, the incremental risk that [the informant] would be an 
informant rather than an agent . . . is too slight” to require a warrant.138 

4. United States v. Diaz: Establishment of the Doctrine 

In Diaz, the defendant agreed to sell cocaine to an undercover officer 
at a hotel.139 The defendant admitted the officer into his hotel room and 
showed him the cocaine.140 The officer then told the defendant that he had 
to go call his “money man, who would [arrive] in about [thirty] minutes.”141 
The officer left and signaled to other officers, who had been observing the 
defendant from a hotel room across the hall.142 After the officer knocked 
on the defendant’s door claiming to have forgotten his things, the agents 
moved into the room.143 The defendant was convicted of five separate drug 
offenses and appealed on Fourth Amendment grounds.144 

The Seventh Circuit initially stated that it was “at a loss to understand 
why the police did not obtain at least a search warrant in this case.”145 
However, it nevertheless refused to suppress the evidence because the 
defendant “effectively consented” to the agents’ second entry when he 
consented to the undercover agent’s initial entry.146 Although the 
undercover officer “momentarily stepped out to obtain help from other 
officers in making the arrest,” the court used its prior decisions to reach the 
conclusion that the defendant’s consent was still valid.147 First, United States 
v. Paul stood for the proposition that “when one invites an undercover 
agent into his house, the agent can summon other agents to assist in the 
arrest.”148 Second, United States v. White stood for the proposition that the 

 

 137.  Id. 
 138.  Id. 
 139.  United States v. Diaz, 814 F.2d 454, 456 (7th Cir. 1987). 
 140.  Id. 
 141.  Id. (internal quotation marks omitted).  
 142.  Id. 
 143.  Id.  
 144.  Id. at 456–57. 
 145.  Id. at 457. 
 146.  Id. at 459. 
 147.  Id. 
 148.  Id. (quoting United States v. Paul, 808 F.2d 645, 648 (7th Cir. 1986)) 
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warrant requirement only “prevent[s] unwarranted intrusions.”149 Thus, 
since the defendant “would have admitted [the officer] back into the hotel 
room, the fact that [the officer] was assisted by other law enforcement 
officers in securing his arrest cannot make a constitutional difference.”150 

The court then established a three-prong test that imposes limits upon 
the newly minted consent-once-removed doctrine: 

We emphasize that we have applied this doctrine of “consent once 
removed” only where the agent (or informant) entered at the express 
invitation of someone with authority to consent, at that point 
established the existence of probable cause to effectuate an arrest or 
search, and immediately summoned help from other officers. We do 
not intend to suggest by our analysis that one consensual entry means 
that law enforcement agents may thereafter enter and exit a home at 
will. In this case, however, the second entry was clearly lawful.151 

Thus, Diaz legitimizes consent-once-removed searches and seizures 
when: (1) a person with authority to consent expressly invites an agent or 
informant inside; (2) the agent or informant establishes probable cause that 
would be sufficient to make an arrest or conduct a search; and (3) the agent 
or informant subsequently summons help from other officers.152 This three-
part test serves as a summary of the aforementioned decisions, gathering 
White’s indifference to the subsequent entry when the officer was already 
invited into the apartment,153 Janik’s dismissal of a warrantless intrusion 
when an undercover officer observed contraband in plain sight,154 and 
Paul’s similar conclusion when an informant took the officer’s place.155 
Building upon each others’ reasoning, these courts formed the analytical 
structure underlying the acceptance of the consent-once-removed doctrine, 
and led to Diaz’s establishment of its doctrinal elements. 

 

(internal quotation marks omitted). 
 149.  Id. (quoting United States v. White, 660 F.2d 1178, 1183 (7th Cir. 1981)) 
(internal quotation marks omitted). 
 150.  Id. 
 151.  Id. 
 152.  Id. 
 153.  White, 660 F.2d at 1183 n.3. 
 154.  United States v. Janik, 723 F.2d 537, 547 (7th Cir. 1983). 
 155.  United States v. Paul, 808 F.2d 645, 648 (7th Cir. 1986). 



  

2012] Disguising a New Exception to the Warrant Requirement 151 

 

C. The Adoption of the Consent-Once-Removed Doctrine Throughout the 
Country 

After the U.S. Court of Appeals for the Seventh Circuit created the 
elements of the consent-once-removed-doctrine in United States v. Diaz,156 
courts in other jurisdictions quickly began to follow suit.157 A number of 
courts decided to adopt the consent-once-removed doctrine explicitly, 
applying the Diaz elements and using the term “consent once removed.”158 
Other courts have adopted, to varying degrees, the underlying reasoning 
for the doctrine, but have chosen not to explicitly adopt the term and 
elements. 

1. Courts Not Explicitly Adopting the Consent-Once-Removed Doctrine 

At this point, courts in Wisconsin, New Jersey, Maryland, and 
Pennsylvania have not explicitly adopted the consent-once-removed 
doctrine, though these states have each applied and adopted aspects of the 
doctrine’s rationale.159 These courts most often rely on the theory that, 
once an undercover officer or confidential informant sees illicit activity, 
and thus establishes probable cause to execute a lawful arrest and seizure, 
the use of backup to assist the officer in the arrest is justified and within the 
constitutional limits of the Fourth Amendment.160 

For instance, in State v. Johnston, the Wisconsin Supreme Court used 

 

 156.  Diaz, 814 F.2d at 459.   
 157.  See, e.g., People v. Galdine, 571 N.E.2d 182, 190 (Ill. App. Ct. 1991); 
Baith v. State, 598 A.2d 762, 770 (Md. Ct. Spec. App. 1991); State v. Henry, 627 A.2d 
125, 132 (N.J. 1993); Commonwealth v. Moye, 586 A.2d 406, 408–09 (Pa. Super. Ct. 
1990); State v. Johnston, 518 N.W.2d 759, 764 (Wis. 1994). 
 158.  See, e.g., United States v. Pollard, 215 F.3d 643, 649 (6th Cir. 2000); 
United States v. Bramble, 103 F.3d 1475, 1478–79 (9th Cir. 1996); United States v. 
Jachimko, 19 F.3d 296, 299 (7th Cir. 1994) (reaffirming and applying Diaz); United 
States v. Samet, 794 F. Supp. 178, 181–82 (E.D. Va. 1992); State v. Heriot, No. CA2004-
06-071, 2005 WL 1131731, at *3 (Ohio Ct. App. May 16, 2005); Williams v. State, 937 
S.W.2d 23, 27 (Tex. Ct. App. 1996). 
 159.  See Baith, 598 A.2d at 770; Henry, 627 A.2d at 132; Moye, 586 A.2d at 
408–09; Johnston, 518 N.W.2d at 764.  
 160.  See, e.g., Moye, 586 A.2d at 408–09. The court noted that “[o]nce the sale 
of cocaine was made, [the officer], being lawfully within the apartment, had a right to 
arrest [the defendants] and seize anything that was in plain view. We must decide, 
therefore, whether this right to arrest continued while [the officer] went to the stairway 
to obtain ‘back up,’ despite the closing of the apartment door during her momentary 
absence.” Id. at 408 (citations omitted). 
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the backup rationale to allow into evidence beer seized at a party attended 
by minors.161 In Johnston, undercover officers gained access to a party held 
at the defendant’s house after receiving reports that the defendant was 
selling beer illegally.162 The officers purchased beer from the defendant 
with marked bills and remained in the house for approximately fifteen 
minutes, which signaled the backup officers to enter the residence.163 The 
backup officers verified the age of each person inside and seized beer-
related evidence.164 The Wisconsin Court of Appeals refused to adopt the 
consent-once-removed doctrine to hold the officers’ actions constitutional, 
stating that such a ruling “would allow officers to bypass the 
[constitutional] limits . . . carefully drawn by our supreme court to protect 
persons from unreasonable searches and seizures without a warrant.”165 
The court determined that the officers expanded the scope of their search 
by searching each partygoer’s identification, noting that this went “beyond 
what the undercover team had witnessed inadvertently and in plain 
view.”166 The court also found that without any reason to enter the home, 
the backup team did not enter to provide assistance to the undercover 
officers, but rather to “conduct a search extending beyond that which the 
undercover team was capable of conducting itself.”167 

Although the Wisconsin Supreme Court agreed that the consent-
once-removed doctrine should not be adopted,168 it reversed the appellate 
court’s ruling.169 The court noted that, for backup officers to assist 
undercover officers, exigent circumstances are not required; “[t]he inquiry 
about exigent circumstances goes only to the initial justification for the 

 

 161.  Johnston, 518 N.W.2d at 764. 
 162.  State v. Johnston, 503 N.W.2d 346, 348 (Wis. Ct. App. 1993).  
 163.  Id. at 349 
 164.  Id.  
 165.  Id. at 351. 
 166.  Id. at 350. 
 167.  Id. at 350–51. The court further found that no emergency exception 
applied since the State failed to meet the two-step test—(1) determining that “the 
officer was motivated by a perceived need to render aid,” and (2) establishing “that a 
reasonable person, under the totality of the circumstances, would have concluded that 
there was an immediate need to give aid to a person due to actual or threatened 
physical injury and immediate entry was necessary to render such aid.” Id. at 351 
(citing State v. Boggess, 340 N.W.2d 516, 521, 522 (Wis. 1983)). 
 168.  State v. Johnston, 518 N.W.2d 759, 765 n.6 (Wis. 1994). 
 169.  Id. at 764–66. 
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warrantless entry.”170 Thus, because the undercover officers entered the 
defendant’s residence with the defendant’s consent, and because they 
established probable cause to execute a lawful arrest and seizure, exigent 
circumstances were “not required to justify the use of back-up or 
assistance.”171 While the court noted the Seventh Circuit’s decision in Diaz 
and Paul, and admitted the factual similarity to the case at hand, it refused 
to explicitly adopt the consent-once-removed doctrine.172 In a footnote, the 
court said: 

The state has urged this court to adopt what was referred to as the 
“consent once removed” doctrine, in Diaz. We decline to do so. 
Although we recognize that, on the facts in this particular case, the 
doctrine of “consent once removed” is very similar in operation to our 
present analysis, we limit our holding to allowing back-up or assistance 
once an officer lawfully on the scene has established probable cause 
for immediate arrest or seizure and requests back-up or assistance. The 
doctrine of “consent once removed” was first mentioned in Diaz. We 
find the term confusing and unnecessary. As the Seventh Circuit’s own 
cases demonstrate, this terminology or doctrine was not necessary to 
reach the result in Paul or Janik, cases analogous to the present case, 
and we conclude it is not helpful here.173 

Although the court refused to adopt the doctrine, it proceeded with 
the same analysis that the consent-once-removed doctrine prescribes: the 
officers were in the residence as invitees, “free to observe the events at the 
party,” which “provided the undercover officers with probable cause that 
crimes were being committed on the premises,” thereby enabling the 
officers to arrest the suspects and seize the contraband.174 Rather than 
requiring the immediate summoning of backup officers, however, the court 
simply found that the second entry “was justified as back-up and 
assistance.”175 

In State v. Henry, the Supreme Court of New Jersey tweaked this 
rationale by employing a reasonableness standard, part of which imported 

 

 170.  Id. at 765. 
 171.  Id. 
 172.  Id. (citing United States v. Diaz, 814 F.2d 454, 458–59 (7th Cir. 1987); 
United States v. Paul, 808 F.2d 645, 647 (7th Cir. 1986)). 
 173.  Id. at 765 n.6 (citing Diaz, 814 F.2d at 459). 
 174.  Id. at 763. 
 175.  Id. at 764. 
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the backup theory discussed above.176 In Henry, an informant told the 
police that the defendant’s home was being used to sell crack cocaine.177 An 
undercover detective subsequently entered the home and purchased two 
vials of crack cocaine.178 He then left the apartment and relayed the 
information to backup officers, who knocked on the door of the apartment, 
announced themselves as police, and arrested the defendant.179 The officers 
recovered 120 vials of crack cocaine and the money the detective used to 
purchase the two vials.180 The trial court denied the defendant’s motion to 
suppress the evidence, holding that the evidence had been seized incident 
to a lawful arrest.181 The appellate court reversed on the basis that the 
police had created an exigent circumstance, making the warrantless entry 
into the apartment impermissible.182 

The Supreme Court of New Jersey reversed.183 Rather than adopting 
the consent-once-removed doctrine, the court inquired whether, 
considering the totality of the circumstances, the actions of the police were 

 

 176.  State v. Henry, 627 A.2d 125, 128–31 (N.J. 1993). 
 177.  Id. at 126. 
 178.  Id.  
 179.  Id. at 126–27.  
 180.  Id. at 127.  
 181.  Id. 
 182.  Id. The appellate court noted that going to a home without a warrant, 
alerting the occupants to police presence, and then claiming the occupant’s awareness 
of the police presence constituted an exigent circumstance would render the Fourth 
Amendment a nullity. State v. Henry, 605 A.2d 1113, 1116 (N.J. Super. Ct. App. Div. 
1992), rev’d, 627 A.2d 125 (N.J. 1993) (quoting People v. Wilson, 408 N.E.2d 988 (Ill. 
Ct. App. 1980)). 

[O]nce [the undercover officer] had left the apartment, the circumstances did 
not bespeak any significant exigency, nor did the police witnesses claim any. 
The buy was made in Newark early on a Wednesday afternoon, when a 
warrant could readily have been obtained. There was no indication that the 
contraband was about to be removed or exhausted in sales or use. The record 
does not suggest that the police could not have set up a surveillance to prevent 
flight from the building. Nor is there any indication that the police would be in 
danger if they guarded the site while a warrant was sought, or that the 
occupants of the apartment were aware that the police were on their trail, or 
that they were armed or that they were planning to depart. And there is no 
indication that the drug operation was of great magnitude.  

Henry, 605 A.2d at 1115. 
 183.  Henry, 627 A.2d at 132. 
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reasonable.184 The court held in the affirmative and maintained that any 
delay between the purchase of the vials and the arrest was justified to 
protect the safety of the officer who made the purchase.185 The court noted 
that because the detective’s initial entry was consensual, he established 
probable cause to arrest the defendant, and then informed his backup 
team, which subsequently entered the apartment relatively quickly after 
the initial entry, the entire transaction was reasonable.186 Here, the court 
found probable cause, which was established shortly after the initial entry 
and extended to the second entry by the officers, noting that “[t]he 
separate entries can be viewed as components of a single, continuous, and 
integrated police action and were not interrupted or separated by an 
unduly prolonged delay.”187 

As the above cases show, while a few jurisdictions refuse to explicitly 
adopt the consent-once-removed doctrine, they still employ the rationale 
and analysis of the Seventh Circuit, and thus, for all intents and purposes, 
adopt the key components of the doctrine.188 By focusing on the totality of 

 

 184.  Id. at 130–31. 
 185.  Id. at 130. Because the officer who purchased the drugs witnessed five 
adults in the apartment, and because “weapons are usually found where illegal drugs 
are sold,” his decision to have the backup officers effect the arrest “was eminently 
reasonable under the circumstances.” Id. The court also reasoned that “the arrest by 
the backup team enabled the police to apprehend or detain additional offenders or 
suspects and also prevented the destruction of evidence.” Id. at 129. 
 186.  Id. at 132. 
 187.  Id. at 131. 
 188.  Maryland tweaked the analysis more than Wisconsin, Pennsylvania, or 
New Jersey to make up for the fact that the informant never reentered the building 
prior to the arrest. Baith v. State, 598 A.2d 762, 765–70 (Md. Ct. Spec. App. 1991). In 
Baith, after the informant saw the briefcase of cocaine, she left the building to retrieve 
her money from her backup. Id. at 765. When the informant and two DEA agents 
returned to the building, the defendant opened the door, and the two agents rushed in, 
arresting the defendant and seizing the cocaine. Id. The appellate court denied the 
defendant’s motion to suppress because the defendant eliminated “[w]hatever 
expectation of privacy, subjective and objective” he had “when he consciously and 
deliberately invited [the informant] into his building.” Id. at 768. Furthermore, when 
the defendant showed the cocaine to the informant, he “lost any privacy interest he 
theretofore may have had” because it was then in plain view of a government agent. Id. 
at 770. Thus, rather than focus on the arrest and backup theory, Maryland emphasized 
the defendant’s own actions, which result in a loss of his expectations of privacy, 
allowing the agents to enter his room even though they were not invited in. See id. 
Furthermore, for Maryland to apply a consent-once-removed-like doctrine, the call for 
backup must be immediate. See Smith v. State, 857 A.2d 1224, 1232 (Md. Ct. Spec. 
 



  

156 Drake Law Review [Vol. 61 

 

the circumstances,189 or the lawful use of backup,190 the courts contend that 
they maintain the Fourth Amendment rights of the defendants by 
distancing themselves from the consent-once-removed doctrine.191 
However, as should be clear from the earlier discussion, these courts apply 
the consent-once-removed doctrine in all but name only, and do no more 
to preserve the Fourth Amendment rights of defendants than a court in a 
jurisdiction that has explicitly adopted the doctrine.192 

2. Courts Explicitly Adopting the Consent-Once-Removed Doctrine 

Currently, the U.S. Courts of Appeals for the Sixth, Seventh, and 
Ninth Circuits, and the District Court of the Eastern District of Virginia193 
have expressly adopted the consent-once-removed doctrine, as have the 

 

App. 2004) (declining to adopt the consent-once-removed doctrine, but holding that if 
it did apply, “it would extend only to an immediate call for backup”).   
 189.  See Henry, 627 A.2d at 131. 
 190.  See Commonwealth v. Moye, 586 A.2d 406, 408 (Pa. Super. Ct. 1990); 
State v. Johnston, 518 N.W.2d 759, 764 (Wis. 1994). 
 191.  See, e.g., Henry, 627 A.2d at 130–31 (discussing consent-once-removed 
doctrine, but deciding lawfulness of entry on other grounds); Moye, 586 A.2d 406 at 
408–09 (finding the consent-once-removed analysis persuasive without expressly 
adopting the doctrine); Johnston, 518 N.W.2d at 765 n.6 (declining to expressly adopt 
the consent-once-removed-doctrine).  
 192.  This is a fact noted by the dissent in Henry. Henry, 627 A.2d at 134 
(O’Hern, J., dissenting). In his dissent, Justice O’Hern railed against the majority 
decision, first refusing to apply the consent-once-removed doctrine, as the majority did 
as well, and stating that the court had never “describe[d] the opening of the door after 
the prior consensual admission of a police agent as involving a consent once removed, 
nor did we attempt to justify the searches on the basis that the premises had become a 
retail store for the sale of drugs.” Id. He continued on, stating that creating a new 
exception to the warrant requirement thwarted the policy concern of providing police 
with clear guidelines by creating a new source of confusion for the police. Id. Justice 
O’Hern ended by calling for an application of the Utah Supreme Court’s rule that 
“[w]arrantless searches will be permitted only where they satisfy their traditional 
justification, namely, to protect the safety of police or the public or to prevent the 
destruction of evidence.” Id. (quoting State v. LaRocco, 794 P.2d 460, 469–70 (Utah 
1990)) (internal quotation marks omitted).  
 193.  See United States v. Romero, 452 F.3d 610, 619 (6th Cir. 2006); United 
States v. Yoon, 398 F.3d 802, 811 (6th Cir. 2005); United States v. Pollard, 215 F.3d 643, 
649 (6th Cir. 2000); United States v. Bramble, 103 F.3d 1475, 1478 (9th Cir. 1996); 
United States v. Akinsanya, 53 F.3d 852, 856 (7th Cir. 1995); United States v. 
Jachimko, 19 F.3d 296, 299 (7th Cir. 1994); United States v. Herrera-Corral, No. 01 CR 
141, 2002 WL 69491, at *6 (N.D. Ill. Jan. 17, 2002); United States v. Samet, 794 F. Supp. 
178, 181–82 (E.D. Va. 1992).  
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state courts in Illinois, Ohio, and Texas.194 In these jurisdictions, courts 
have typically relied on the reasoning found in United States v. Diaz.195 

For instance, in United States v. Samet, the Eastern District Court of 
Virginia adopted the consent-once-removed doctrine using United States v. 
Diaz.196 In Samet, the undercover agent planned to purchase 277 grams of 
cocaine from Samet at his apartment.197 The agent gave Samet the money 
to make the purchase, and Samet’s codefendants later arrived with the 
cocaine.198 The agent, wearing a wire, gave the arrest signal after buying the 
cocaine.199 Several agents then broke down the door and entered the 
apartment, arrested the defendants, and subsequently obtained Samet’s 
consent to search the apartment.200 The defendants sought to suppress the 
evidence recovered from Samet’s apartment because the officers did not 
have a warrant.201 In this case, rather than arguing exigent circumstances, 
the government “argued that Samet’s consent to the initial entry of [the 
undercover agent] to purchase the cocaine constituted consent for the entry 
of the other officers.”202 In other words, the government’s primary 
argument was the consent-once-removed doctrine. 

Citing United States v. Diaz and United States v. Paul, the court 
applied the three-prong consent-once-removed formulation and found that 
all three prongs were satisfied: 

Samet, as the resident of the apartment, had authority to consent to 

 

 194.  See People v. Galdine, 571 N.E.2d 182, 190 (Ill. App. Ct. 1991), adoption 
of doctrine noted in People v. Finley, 687 N.E.2d 1154, 1157 (Ill. App. Ct. 1997); State v. 
Heriot, No. CA2004-06-071, 2005 WL 1131731, at *2–3 (Ohio Ct. App. 2005); Williams 
v. State, 937 S.W.2d 23, 27 (Tex. Ct. App. 1996).  
 195.  See, e.g., Bramble, 103 F.3d at 1478 (“We join the Seventh Circuit in 
holding that where an undercover agent is invited into a home, establishes the 
existence of probable cause to arrest or search, and immediately summons help from 
other officers, the warrantless entry of the other officers does not violate the Fourth 
Amendment.” (citations omitted)).  
 196.  Samet, 794 F. Supp. at 181–82.   
 197.  Id. at 179.  
 198.  Id. 
 199.  Id. at 180. 
 200.  Id.  
 201.  Id. The court noted that defendants argued the officers had time to seek 
an anticipatory warrant because the transaction was planned a day in advance. Id. at 
180–81. 
 202.  Id. at 181 (footnote omitted). 
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[the agent’s] entry and did invite [him] into the apartment to make the 
cocaine purchase. Thus, Samet effectively consented to the entry of the 
police officers waiting outside. As soon as [the agent] established 
probable cause to make the arrest, he immediately gave the signal to 
those officers. Once inside, they arrested defendants and obtained 
Samet’s written consent to search the apartment before seizing any 
evidence.203 

Additionally, the court noted that as in the U.S. Supreme Court’s decision 
in Lewis v. United States, even though the undercover agent utilized 
deceptive means to enter the apartment, this did not lead to a Fourth 
Amendment violation.204 Thus, the court denied the defendant’s motion.205 

In United States v. Yoon, the U.S. Court of Appeals for the Sixth 
Circuit explicitly expanded the consent-once-removed doctrine to include 
informants who enter the defendant’s home unaccompanied by an 
undercover agent.206 In his concurring opinion, Justice Kennedy explained 
the reasoning behind the consent-once-removed doctrine, once again 
echoing Diaz and writing that: 

[n]either the exigent circumstances nor the traditional consent 
exception to the warrant requirement supports the application of the 
“consent once removed” doctrine. . . . 

. . . . 

Rather, it is based upon the theory that, because an undercover agent 
or informant who establishes probable cause to arrest the suspect may 
in fact arrest him then and there, he should be entitled to call in the 
agents with whom he is working to assist in the arrest because, once 
the suspect invites the agent or informant into his house and displays 
his illegal activity to him, the suspect’s Fourth Amendment 
expectation of privacy has been “fatally compromised.”207 

In Yoon, Justice Gilman filed a vigorous dissent, stating that without 
the existence of exigent circumstances, the establishment of probable cause 

 

 203.  Id. at 182 (footnote omitted). 
 204.  Id. (citing Lewis v. United States, 385 U.S. 206, 208–09 (1966)). 
 205.  Id.  
 206.  United States v. Yoon, 398 F.3d 802, 808 (6th Cir. 2005). 
 207.  Id. at 808–10 (Kennedy, J., concurring) (footnotes omitted) (citing 
United States v. Paul, 808 F.2d 645, 648 (7th Cir. 1986)). 
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“simply entitles the police to obtain a warrant to enter a home, not to charge 
inside without a warrant.”208 Justice Gilman also objected to the extension 
of the consent-once-removed doctrine to informants, as doing so “entrusts 
to ordinary civilians law-enforcement powers previously given only to the 
police,” and the informants often used by police are “a suspect class . . . 
who themselves often have criminal charges pending and therefore have 
every reason to curry favor with the police.”209 In Gilman’s opinion, the 
officers could have easily obtained a warrant because “[t]he only exigent 
circumstances in this case were created by the police themselves.”210 
Regardless of Gilman’s objections, however, the consent-once-removed 
doctrine remains the law in the Sixth Circuit.211 

As the cases above demonstrate, most of the courts that have adopted 
the consent-once-removed doctrine have done so based upon the reasoning 
of the Seventh Circuit’s decision in Diaz, and have held closely to the 
parameters established in that case.212 However, as subsequent cases 
 

 208.  Id. at 812 (Gilman, J., dissenting) (citing Illinois v. Rodriguez, 497 U.S. 
177, 181 (1980)). 
 209.  Id. at 813. 
 210.  Id.  
 211.  See id. at 811 (majority opinion) (holding expressly that police entry was 
lawful under the consent-once-removed doctrine). The court applied the doctrine once 
again in United States v. Romero, decided the year after Yoon. United States v. 
Romero, 452 F.3d 610, 613 (6th Cir. 2006). In Romero, the situation differed slightly 
from a typical consent-once-removed scenario, as the agent, who grew nervous at the 
sight of an unexpected man in the room, gave the signal to come in to his backup 
officers without seeing any drugs. Id. at 614. When the officers arrived and arrested the 
defendants, they noticed that one kept looking at the nightstand; they opened the 
nightstand and found methamphetamine. Id. The court still found the arrest and 
subsequent search proper under a consent-once-removed analysis, as the totality of the 
factors “would lead a reasonable person to determine that there [wa]s a reasonable 
probability that illegality ha[d] occurred or [wa]s about to occur.” Id. at 616 (citations 
omitted). Thus, the second prong of the doctrine—the establishment of probable cause 
to make an arrest—was met, and the backup officers’ entry was not a Fourth 
Amendment violation. See id.    
 212.  See, e.g., United States v. Samet, 794 F. Supp. 178, 181–82 (E.D. Va. 
1992) (discussing Diaz at length in applying the consent-once-removed doctrine and 
finding “the facts, as well as the reasoning of the court[] . . . to be [particularly] 
persuasive”). Of course, some courts have expanded and contracted the scope of the 
consent-once-removed doctrine. For instance, in People v. Finley, the Illinois Appellate 
Court for the Fifth District adopted a requirement that the defendant must already be 
under investigation for the consent-once-removed doctrine to apply, stating that the 
defendant and agents must have had “a number of conversations . . . about obtaining 
drugs” and that the defendant should be the subject of “ongoing surveillance.” People 
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illustrate, the courts adopting the consent-once-removed doctrine are 
increasingly willing to expand the scope of the doctrine to allow entry in 
situations where the agent or confidential informant left the building, or 
where there was a significant amount of time between the establishment of 
probable cause and the entry of backup officers into the area.213 

III. ANALYSIS 

At this point, the various justifications relied upon by courts 
employing the consent-once-removed analysis will be examined. Looking 
at the case law as a whole, it appears some courts focus almost exclusively 
on one rationale, while others blend a number of reasons together in order 
to give its blessing to police actions reliant on consent-once-removed 
thinking. A thorough scrutiny of each justification offered to support this 
doctrine will reveal how this theory of Fourth Amendment jurisprudence is 
totally lacking in principle. 

A. There Is No Consent in Consent-Once-Removed Cases 

Under the consent-once-removed doctrine, a defendant who gives an 
informant or undercover officer consent to enter his home is said to have 
“effectively” given consent to any and all additional officers lying in wait.214 
Courts consider the consent effective for the additional officers because the 
defendant assumedly would have allowed the undercover agent back 

 

v. Finley, 687 N.E.2d 1154, 1160 (Ill. App. Ct. 1997). The requirement of an ongoing 
investigation of the defendant was expressly rejected by the Seventh Circuit Court of 
Appeals in United States v. Jachimko. See United States v. Jachimko, 19 F.3d 296, 299 
(7th Cir. 1994). Conversely, in State v. Heriot, the Ohio Court of Appeals expanded the 
consent-once-removed doctrine to situations in which the agent or confidential 
informant leaves the building before calling in backup. State v. Heriot, No. CA2004-06-
071, 2005 WL 1131731, at *3 (Ohio Ct. App. May 16, 2005). There, after the officer 
purchased drugs from the defendant, he left the apartment building before the backup 
officers entered the defendant’s apartment to arrest him. Id. at *1.  The court 
interpreted the officer’s exit from the building as the sign for the backup to enter and 
arrest the defendant, and thus accepted the State’s theory of consent once removed. Id. 
at *3.     
 213.  See Romero, 452 F.3d at 614–16 (allowing agents to establish probable 
cause before entry and lawfully seize evidence even though the undercover agent did 
not observe illegal activities on the scene before summoning the other officers); Heriot, 
2005 WL 1131731, at *3 (applying the consent-once-removed doctrine to justify a 
search after an undercover agent had completely left the premises). 
 214.  See, e.g., United States v. Akinsaya, 53 F.3d 852, 856 (7th Cir. 1995); 
United States v. Diaz, 814 F.2d 454, 459 (7th Cir. 1987). 
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inside, and they claim there is no constitutional difference between the 
reentry of the undercover agent and the entry of the additional officers.215 
This transfer of consent fails to stand on its own under precedent governing 
consensual searches. In a consent-once-removed case, there is no actual 
consent,216 apparent consent,217 or third-party consent.218 Further, this 
“effective” consent violates two constitutional limits on consensual 
searches: voluntariness and scope.219 

1. Actual Consent: Does Artificial Consent Qualify? 

In a typical consent-once-removed situation, it is impossible for the 
defendant to give actual consent because he is not aware of the presence of 
the additional officers. In Schneckloth v. Bustamonte, the U.S. Supreme 
Court found actual consent when an officer asked the defendant if he could 
search the defendant’s car, and the defendant replied, “Sure, go ahead.”220 
This is in stark contrast to the typical consent-once-removed case, in which 
the defendant is not even aware of the presence of the additional officers 
until their surprise entry.221 For example, in United States v. Santiago, the 
defendant was unaware of additional agents waiting outside his home when 
he invited an agent inside.222 While ultimately upholding the consent once 
removed because it was bound by precedent, the court in Santiago 
acknowledged a lack of actual consent, noting that “[a]lthough defendants 
did not consent expressly to [the additional agents’] entry, it may be that the 
defendants inadvertently consented.”223 The court went on to state, 
“[consent once removed] is an artificial (or constructive) sort of consent.”224 

 

 215.  See Diaz, 814 F.2d at 459. 
 216.  See discussion infra Part III.A.1. 
 217.  See discussion infra Part III.A.2. 
 218.  See discussion infra Part III.A.3. 
 219.  See discussion infra Parts III.A.5–6. 
 220.  Schneckloth v. Bustamonte, 412 U.S. 218, 220 (1973) (internal quotation 
marks omitted). 
 221.  See, e.g., United States v. Akinsaya, 53 F.3d 852, 855 (7th Cir. 1995) 
(detailing how a defendant was unaware of a team of DEA agents assembling in the 
hall outside of his apartment); United States v. Janik, 723 F.2d 537, 541 (7th Cir. 1983) 
(noting how a defendant who sought to show an illegal weapon to an undercover agent 
was not aware of officers awaiting a radio signal outside).  
 222.  United States v. Santiago, Nos. 92 CR 881-1, 92 CR 881-2, 1993 WL 
75140, at *1 (N.D. Ill. Mar. 15, 1993).  
 223.  Id. at *2 (emphasis added).  
 224.  Id. (emphasis added). 
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Common sense dictates that a person who gives consent to the person at 
the door does not mean to extend consent to anyone hiding around the 
corner. Consequently, it is pure fallacy to claim there exists any degree of 
actual consent to the presence of the backup officers in a consent-once-
removed case.225 

2. Apparent Consent? Apparently Not! 

The purported effective consent in a consent-once-removed case also 
fails under the theory of apparent consent. The seminal case recognizing 
apparent consent is Illinois v. Rodriquez, in which a woman who had a key 
and referred to the defendant’s apartment as “our apartment” let officers 
into the defendant’s apartment.226 While inside, the officers found narcotics 
in plain sight.227 The trial court and the appellate court found that the 
woman did not actually have common authority over the apartment, and as 
such, her consent did not justify the officers’ entry.228 However, the U.S. 
Supreme Court held that an officer executing a search does not need to be 
correct about factual determinations such as common authority or actual 
consent, as long as it was reasonable for him to believe such conditions 
existed.229 Nonetheless, this reasonable belief cannot exist in a consent-
once-removed case. In Diaz, for example, the additional officers were 

 

 225.  In United States v. Mendenhall, the Court described four factors that 
might demonstrate whether a defendant had consented to a particular police action—
the threatening presence of several officers, the display of a weapon by an officer, some 
physical touching of the person, and the use of language or tone of voice indicating that 
compliance with the request might be compelled. United States v. Mendenhall, 446 
U.S. 544, 555 (1980); see also United States v. Drayton, 536 U.S. 195, 202 (2002) (noting 
that whether a police-citizen encounter is consensual turns on “whether a reasonable 
person would feel free to decline the officers’ requests or otherwise terminate the 
encounter” (quoting Florida v. Bostick, 501 U.S. 429, 436 (1991)) (internal quotation 
marks omitted)). In the typical consent-once-removed scenario, multiple backup police 
are making entry, one or more of the officers are displaying a weapon during the entry, 
the defendant is immediately apprehended, and the officers’ mode of entry clearly 
indicates compliance with their demands is required. See, e.g., United States v. Pollard, 
215 F.3d 643, 646 (6th Cir. 2000) (explaining how the consent-once-removed doctrine 
was applied to uphold backup police entry when an undercover officer and an 
informant observed a bundle of cocaine, and six officers, without prior announcement, 
broke down the door to make entry, saying “police, get down”).  
 226.  Illinois v. Rodriguez, 497 U.S. 177, 179–80 (1990). 
 227.  Id. at 180. 
 228.  Id. 
 229.  Id. at 185. 
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hiding in the hotel room across the hall from the defendant’s room.230 If the 
defendant was unaware of the additional officers due to their intentional 
hiding, it would be impossible for them to reasonably believe the defendant 
gave them the consent to enter.231 As is the case with the majority of 
consent-once-removed cases, the defendant in Diaz made no other 
gestures, suggestions, or comments that could be construed as giving 
consent to anyone other than the initial officer.232 Despite upholding the 
consent-once-removed theory, the court acknowledged that by rushing into 
the room, the officers’ action suggested that they were employing the 
element of surprise to catch the defendant off-guard.233 Although the 
federal district court in Santiago felt bound by consent-once-removed 
precedent, it pointedly noted, “consensual is not usually the word one 
would use to describe an entry made with a battering ram.”234 

3. Third Party Consent: A Logical Impossibility 

The consent-once-removed doctrine cannot fit within the third party 
consent framework. For example, in United States v. Matlock, the U.S. 
Supreme Court ruled that a person who has common authority over a 
premises may give consent to search the premises.235 It defined common 
authority as not merely a “property interest,” but a 

mutual use of the property by persons generally having joint access or 
control for most purposes, so that it is reasonable to recognize that any 
of the co-inhabitants has the right to permit the inspection in his own 
right and that the others have assumed the risk that one of their 
number might permit the common area to be searched.236 

 

 230.  United States v. Diaz, 814 F.2d 454, 456 (7th Cir. 1987). 
 231.  Cf. United States v. Taylor, 600 F.3d 678, 68182 (6th Cir. 2010) (holding 
that the defendant’s girlfriend did not have the apparent authority to consent to search 
of the defendant’s shoebox, which was for men’s basketball shoes and found in a closet 
covered by men’s clothing). 
 232.  See Diaz, 814 F.2d at 456. 
 233.  See id. at 458–59 (discussing the government’s claim that after the 
informant had left the room allegedly to get money for the drug purchase, there was a 
concern the defendant may have become suspicious and decided to destroy the 
evidence, thus the police felt a quick entry by the backup police officers was needed).  
 234.  United States v. Santiago, Nos. 92 CR 881-1, 92 CR 881-2, 1993 WL 
75140, at *2 (N.D. Ill. Mar. 15, 1993). 
 235.  United States v. Matlock, 415 U.S. 164, 170 (1974). 
 236.  Id. at 172 n.7. 
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In Matlock, common authority was found when the defendant’s girlfriend 
gave officers consent to search a bedroom she shared with the defendant.237 
The Court held that this relationship with the defendant was sufficient to 
create common authority.238 In contrast, the Court in Stoner v. California 
held that a hotel clerk does not have common authority to consent to the 
search of a guest’s room.239 The Court noted that “protection against 
unreasonable searches and seizures . . . would disappear if it were left to 
depend upon the unfettered discretion of an employee of the hotel.”240 

Applying the third-party consent doctrine to the undercover agent in 
a consent-once-removed case is conceptually impossible. First, the 
undercover officer does not possess any property interest in the 
defendant’s home.241 Second, the undercover officer is given access to the 
premises only for a limited purpose.242 Finally, the officer does not have 
joint control over the premises and likely has never been on the premises 
previously.243 It is inconceivable that a one-time invitation into a person’s 
home gives a guest common authority and the power to permit others to 
search one’s home.244 

4. Apparent Common Authority? Never! 

Effective consent245 does not comport with the apparent-common-
authority doctrine established in Illinois v. Rodriguez.246 In Rodriguez, the 
Supreme Court found that if a woman who granted police permission to 
enter defendant’s apartment possessed keys and referred to the apartment 

 

 237.  Id. at 175–76; see also Frazier v. Cupp, 394 U.S. 731, 740 (1969) (holding 
that evidence of the defendant’s involvement in a murder found in a duffel bag was 
properly seized when the defendant and his cousin had been joint users of the duffel 
bag belonging to the defendant, enabling the cousin to consent to the bag’s search).  
 238.  Matlock, 415 U.S. at 177 (footnote omitted). 
 239.  Stoner v. California, 376 U.S. 483, 490 (1964). 
 240.  Id.; see also State v. Penn, 576 N.E.2d 790, 193 (Ohio 1991) (finding the 
police could not reasonably believe that a pharmacist had authority to consent to 
search of pharmacy when they were on notice he had terminated his employment four 
days earlier). 
 241.  See Matlock, 415 U.S. at 171 n.7. 
 242.  See id.  
 243.  See id. (stating common authority rests on joint use and control). 
 244.  Cf. Minnesota v. Olson, 495 U.S. 91, 9697 (1990) (holding that an 
overnight guest has a reasonable expectation of privacy while in another’s home). 
 245.  See United States v. Diaz, 814 F.2d 454, 459 (7th Cir. 1987). 
 246.  See Illinois v. Rodriguez, 497 U.S. 177, 185 (1990). 
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as “our apartment,” then that would be enough for the officers to 
reasonably believe the victim had common authority over the defendant’s 
apartment, and the police entry would be reasonable.247 However, in the 
usual consent-once-removed case, the additional officers must understand 
that the undercover agent does not have common authority over the 
apartment.248 

Furthermore, the limitation on the apparent-common-authority 
doctrine put forth in Georgia v. Randolph249 further excludes consent once 
removed. In Randolph, the defendant was charged with possession of 
narcotics after his wife gave the police consent to search their home.250 
However, the defendant refused the police entry.251 The U.S. Supreme 
Court held that when a physically present inhabitant refuses consent, there 
is no consent regardless of any other occupant’s contrary wishes.252 
However, under the consent-once-removed framework, whether or not the 
defendant objects to the entry of the additional officers is irrelevant.253 If, 
for example, the defendant saw the undercover officer signal the additional 
officers, he might have an opportunity to go to the door and expressly deny 
consent to their entry. Under Randolph, this refusal would prohibit the 
entry of the additional officers.254 But, the consent-once-removed 
framework eviscerates the defendant’s power to stop the additional 
entry.255 Therefore, the doctrine patently violates Randolph. 

 

 247.  Id. at 188–89 (ruling that because the Illinois appellate court held that 
apparent authority was insufficient as a matter of law, it had to remand the matter back 
to the state court to determine if the police reasonably believed she was a cotenant). 
 248.  See supra Part III.A.3 (explaining why an undercover officer cannot 
obtain common authority). 
 249.  Georgia v. Randolph, 547 U.S. 103 (2006). 
 250.  Id. at 107. 
 251.  Id. 
 252.  Id. at 121. 
 253.  See United States v. Diaz, 814 F.2d 454, 459 (7th Cir. 1987) (“[W]e have 
applied this doctrine of ‘consent once removed’ only where the agent (or informant) 
entered at the express invitation of someone with authority to consent, at that point 
established the existence of probable cause to effectuate an arrest or search, and 
immediately summoned help from other officers.”). 
 254.  See Randolph, 547 U.S. at 121 (allowing one authorized cohabitant to 
expressly deny entry even when another cohabitant consents). 
 255.  As long as the undercover officer is given consent and witnesses probable 
cause, consent once removed allows the additional officers to enter. See, e.g., United 
States v. Pollard, 215 F.3d 643, 649 (6th Cir. 2000) (adopting and applying the consent-
once-removed doctrine because the defendant consented to the informant’s entry, and 
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5. Voluntary Consent—Backup Police Have Guns, but No Roses 

The totality of the circumstances in a consent-once-removed search 
shows that consent for the additional officers is not voluntary. In 
Schneckloth v. Bustamonte, the Supreme Court discussed at length when 
consent is voluntary, and the Court held that whether consent was 
voluntary or a product of coercion is “a question of fact determined by the 
totality of the circumstances.”256 While Black’s Law Dictionary defines the 
term voluntary as “not impelled by outside influence,”257 and the term 
coercion as “compulsion by physical force or threat of physical force,”258 
the Court in Schneckloth noted that “neither linguistics nor epistemology 
will provide a ready definition of the meaning of voluntariness.”259 Instead, 
the Court relied on a balancing of the legitimate need for such searches and 
the equally important need of avoiding consent by coercion.260 

Under this balancing test, the legitimate need for consent-once-
removed searches is low. After the undercover agent has established the 
existence of probable cause, the agent has an opportunity to obtain a 

 

the informant witnessed the presence of cocaine, which provided probable cause for 
the defendant’s arrest). 
 256.  Schneckloth v. Bustamonte, 412 U.S. 218, 227 (1973). The Schneckloth 
Court held that consent was voluntary even if defendant did not know he could refuse 
consent. Id. However, the dissent pointed out that it is hard to see how citizens “can 
waive something as precious as a constitutional guarantee without even being aware of 
its existence.” Id. at 277 (Brennan, J., dissenting). See also Russell L. Weaver, The 
Myth of “Consent,” 39 TEX. TECH L. REV. 1195, 1206 (2007), which states:  

In important respects, Schneckloth reflects misplaced values. The Court places 
little value on the important privacy interests reflected in the Fourth 
Amendment, and ignores the realities of police-citizen encounters. Many 
individuals, confronted by a police officer requesting permission to search 
their person, house, or vehicle, will believe that they have no choice but to 
assent. Indeed, many individuals will believe that the officer has the right to 
search whether or not they give consent. The critical question is whether 
society should be allowed to profit from the ignorance of suspects and prey on 
that ignorance to obtain consent to search. Given that the Fourth Amendment 
places value on the privacy interest, as reflected in the prohibition against 
unreasonable searches and seizures, justifying the Court’s decision not to 
require the police to inform suspects of their rights is difficult.  

 257.  BLACK’S LAW DICTIONARY 1710–11 (9th ed. 2009). 
 258.  Id. at 294. 
 259.  Schneckloth, 412 U.S. at 224 (internal quotation marks omitted). 
 260.  Id. at 227. 
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search warrant to justify the entry of the additional officers.261 Further, 
there is little risk of the suspect leaving, moving, or destroying evidence 
due to the short time it takes to obtain a warrant, especially given the 
undercover nature of the operation. 262  In addition, placing officers outside 
of the defendant’s home makes it difficult to remove any evidence from the 
house. Finally, if the undercover officer chose to make an immediate arrest, 
he would have the power to maintain the status quo disallowing the 
defendant from destroying evidence while the backup police seek a search 
warrant.263 Thus, the need for warrantless entry is limited. 

On the other side of the scales, in a consent-once-removed case, the 
officers do not even bother employing traditional methods of coercion, 
such as making threats264 or falsely claiming to have a warrant.265 Instead, 
they merely smash down the door and begin their search.266 
 

 261.  See U.S. CONST. amend. IV (providing that warrants may be issued upon 
a showing of “probable cause”). 
 262.  See, e.g., United States v. Samet, 794 F. Supp. 178, 180–81 (E.D. Va. 
1992) (noting the relative ease and quickness with which officers could have obtained a 
warrant before executing the operation). Furthermore, the police could procure an 
anticipatory warrant in advance, which would become effective at the moment of a 
triggering event, namely, the informant’s or undercover officer’s observation of the 
contraband, providing the probable cause necessary to support the warrant. See United 
States v. Grubbs, 547 U.S. 90, 94 (2006) (describing the use of an anticipatory warrant 
in child pornography case). 
 263.  See, e.g., Illinois v. McArthur, 531 U.S. 326, 331–33 (2001) (finding it 
lawful for an officer to prevent a defendant from entering his trailer and destroying 
drug-related evidence for two hours while another officer obtained a search warrant 
based on probable cause).  
 264.  See, e.g., People v. Graf, 638 N.E.2d 1181, 1185 (Ill. App. Ct. 1994) 
(holding that there was a prima facie showing of an unlawful search based on evidence 
that the residents were coerced when the officers forced their way into the residence 
without a search warrant and the officers falsely implied that they had the authority to 
secure the basement and force the occupants of the residence to “stay up all night” 
until they could obtain a warrant). 
 265.  See, e.g., Bumper v. North Carolina, 391 U.S. 543, 549–50 (1968) (holding 
there was not valid consent to search when officers falsely told the defendant’s 
grandmother that they had a warrant and she allowed them inside to search); People v. 
Casazza, 581 N.E.2d 651, 656 (Ill. 1991) (finding no legal basis to search when police 
represented to occupants of yacht that they had authority to seize the yacht and 
required the occupants to leave the yacht unless they consented to an immediate 
search).  
 266.  See, e.g., United States v. Santiago, Nos. 92 CR 881-1, 92 CR 881-2, 1993 
WL 75140, at *1 (N.D. Ill. Mar. 15, 1993) (noting that assisting officers used a battering 
ram to enter the premises). 
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6. Scope of Consent: Guess Who’s Coming to Dinner? 

The consent-once-removed doctrine violates the principles that limit 
the scope of consent. In Florida v. Jimeno, the Supreme Court ruled, “[t]he 
standard for measuring the scope of a suspect’s consent under the Fourth 
Amendment is that of ‘objective’ reasonableness—what would the typical 
reasonable person have understood by the exchange between the officer 
and the suspect?”267 A reasonable person would understand that when one 
person invites another into his home, he does not invariably invite 
strangers that the invitee may choose to bring. The social norm is to seek 
permission to bring additional guests into another’s home. Informants who 
invite armed police, for whatever reason, are no different and it obviously 
exceeds the homeowner’s permission. 

B. The Consensual Entry of an Undercover Officer Does Not Eviscerate the 
Long-Recognized Privacy Protections of a Person’s Home 

In Payton v. New York, the Court held that the Fourth Amendment 
protects an individual’s “zone of privacy” most greatly within the 
“unambiguous physical dimensions” of the home.268 Thus, “the Fourth 
Amendment has drawn a firm line at the entrance to the house,” which 
cannot be breached absent a warrant, consent, or exigent circumstances.269 
In cases adopting the consent-once-removed doctrine, it is clear that the 
arresting officers meet none of these requirements: they do not have a 
warrant to enter, do not obtain consent to enter from a person with 
standing to do so, and if any exigent circumstances exist they are illegally 
created by the police or their agents.270 Nevertheless, courts adopting the 

 

 267.  Florida v. Jimeno, 500 U.S. 248, 251 (1991) (citations omitted) (finding 
that when police requested permission to search defendant’s vehicle and the defendant 
placed no explicit limit on where they could search, the search of a container in the 
vehicle was proper); see also People v. Raibley, 788 N.E.2d 1221, 1228–29 (Ill. App. Ct. 
2003) (noting how the defendant’s consent to search his pickup truck did not impliedly 
include consent to seize videotapes and later view them because a “consent to search 
property is not a consent to seize property”); State v. Bailey, 989 A.2d 716, 725 (Me. 
2010) (finding that an officer who received consent to search a computer for the 
purpose of determining whether another individual had been accessing the computer 
without permission exceeded his scope when he effectuated a broad search and found 
child pornography). 
 268.  Payton v. New York, 445 U.S. 573, 589 (1980). 
 269.  Id. at 590. The Court has further asserted that this line must “be not only 
firm but also bright.” Kyllo v. United States, 533 U.S. 27, 40 (2001). 
 270.  See United States v. Akinsanya, 53 F.3d 852, 856 n.1 (7th Cir. 1995) 
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consent-once-removed doctrine routinely sidestep the Payton requirements 
by asserting that any privacy interests protected by the Fourth Amendment 
are “fatally compromised” once the occupant displays his illegal 
contraband to a government agent.271 Therefore, the argument goes, so 
long as the initial entry by the undercover agent is constitutionally valid, 
the subsequent entry of officers summoned by the agent is also valid 
because the occupant has lessened expectations of privacy, and the 
protections of Payton no longer apply.272 

This “diminished expectation of privacy” justification273 is rooted in 
the reasoning of the U.S. Supreme Court in Lewis v. United States.274 An 
undercover agent contacted the defendant drug dealer and represented 
himself as a potential drug buyer claiming to have been referred by a 
mutual friend.275 Upon these representations, the defendant invited the 
agent into his home twice, sold the agent drugs, and promised to supply 
more in the future.276 The defendant was then arrested and convicted of 
violating federal narcotics laws.277 On appeal, the defendant argued the 
evidence obtained by the undercover agent should have been suppressed 
because “any official intrusion upon the privacy of a home constitutes a 
Fourth Amendment violation and . . . the fact the suspect invited the 
 

(holding that the consent-once-removed doctrine applied to a situation where the 
entering agents had no consent and “[e]xigent circumstances did not exist”); United 
States v. Diaz, 814 F.2d 454, 459 (7th Cir. 1987) (establishing the consent-once-
removed doctrine and finding valid entry “even though there were no exigent 
circumstances,” in spite of the fact that the defendant did not even know about the 
officers who forced their way into his hotel room or expressly consent to their entry); 
United States v. Samet, 794 F. Supp. 178, 182 n.8 (E.D. Va. 1992) (asserting that no 
violation of the Fourth Amendment occurred when officers, without a warrant, used a 
battering ram to enter a home and falsely represented having a warrant; the 
government did not argue exigent circumstances existed). 
 271.  See United States v. Yoon, 398 F.3d 802, 809–10 (6th Cir. 2005) 
(Kennedy, J., concurring) (quoting United States v. Paul, 808 F.2d 645, 648 (7th Cir. 
1986)) (internal quotation marks omitted). 
 272.  Id. at 807–08 (majority opinion); see also id. at 808–10 (Kennedy, J., 
concurring); Paul, 808 F.2d at 648; Samet, 794 F. Supp. at 182; Baith v. State, 598 A.2d 
762, 768 (Md. Ct. Spec. App. 1991) (claiming that once a defendant’s privacy interest 
was compromised, “[w]hat followed was merely [a] mop-up”); State v. Henry, 627 A.2d 
125, 132 (N.J. 1993). 
 273.  Yoon, 398 F.3d at 809 n.2 (Kennedy, J., concurring). 
 274.  Lewis v. United States, 385 U.S. 206 (1966). 
 275.  Id. at 207. 
 276.  Id. 
 277.  Id. at 208.  
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intrusion cannot be held a waiver when the invitation was induced by fraud 
and deception.”278 

The Court agreed that the home is provided extra protections against 
the intrusions of government officials; however, it also held the consent 
obtained by the undercover agent by means of deceit or misplaced trust 
was constitutionally valid.279 In explaining why the entry of one agent who 
obtained actual consent by means of deception was constitutional, the 
Court stated: “when, as here, the home is converted into a commercial 
center to which outsiders are invited for purposes of transacting unlawful 
business, that business is entitled to no greater sanctity than if it were 
carried on in a store, a garage, a car, or on the street.”280 It is this language 
that has been construed to support the diminished privacy interests 
justification explained above.281 Because neither this excerpt, nor any other 
language in Lewis, stands for the assertion that a person may lose her zone 
of privacy protections afforded by Payton by consenting to the entry of an 
undercover agent and subsequently displaying contraband to that agent, 
such a justification to the adoption of the consent-once-removed doctrine is 
unpersuasive. 

1. Lewis Is Distinguishable from a Consent-Once-Removed Case 

There is no doubt that an undercover agent may deceive an occupant 
in order to obtain consent to enter her home, under the Lewis decision.282 
Further, if the occupant brandishes contraband to the undercover agent, it 
may be used as evidence because the illegal business between the occupant 
and the agent is afforded no protections of privacy.283 Any rule to the 
contrary would endanger undercover police operations and “severely 
 

 278.  Id.  
 279.  Id. at 211–12. 
 280.  Id. at 211. 
 281.  See, e.g., United States v. White, 660 F.2d 1178, 1183 (7th Cir. 1981) 
(citing to the facts and reasoning of Lewis to justify officers’ unanticipated and 
deceptive intrusion); United States v. Samet, 794 F. Supp. 178, 182 (E.D. Va. 1992) 
(citing Lewis as a basis to support a deceptive entry under the ruse of purchasing 
narcotics). 
 282.  Lewis, 385 U.S. at 211; see also United States v. Ressler, 536 F.2d 208, 212 
(7th Cir. 1976) (holding that agents’ entry into room where illegal weapons were 
displayed was not contrary to Fourth Amendment merely because of their ruse of 
asking for defendant by his nickname, which instilled trust of agents in mind of 
defendant). 
 283.  See Lewis, 385 U.S. at 211. 
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hamper the Government in ferreting out those organized criminal activities 
that are characterized by covert dealings.”284 However, it is equally clear 
the rule of law expressed in Lewis does not extend the consent to enter and 
obtain evidence to officers who have not been given actual consent to do 
so.285 

As a preliminary matter, Lewis does not directly support the adoption 
of the consent-once-removed doctrine, as its facts lack the key component 
of consent-once-removed cases: the so-called second entry286 by uninvited, 
outside officers.287 Rather, the facts of Lewis demonstrate the ideal 
procedure for a “buy-bust” operation: (1) the occupant provided the 
undercover agent with consent to enter his home; (2) the agent obtained 
evidence and information that was within the scope granted by the 
occupant; (3) the agent left the premises; and (4) the evidence procured 
was used to obtain a warrant and effectuate a constitutionally valid 
arrest.288 Thus, any discussion of Lewis in the consent-once-removed 
context should be limited to the validity of the initial consensual entry by 
an undercover agent and not to the forced entry of subsequent officers. 

2. Lewis Is Limited to the Agents Who Obtain Consent to Enter One’s 
Home 

Lewis should not be read broadly to support the consent-once-
removed doctrine, as the Court repeatedly made evident the limited scope 
of its decision. For example, after making the often cited assertion that 
“when, as here, the home is converted into a commercial center to which 
outsiders are invited for purposes of transacting unlawful business, that 
business is entitled to no greater sanctity than if it were carried on in a 
store, a garage, a car, or on the street,”289 the Court stated that “[a] 
government agent, in the same manner as a private person, may accept an 
invitation to do business and may enter upon the premises for the very 
purposes contemplated by the occupant.”290 A team of police officers who 
forcibly enter a person’s home upon the signal of an undercover agent does 
so without invitation and in a manner that would violate trespassing laws if 
 

 284.  Id. at 210. 
 285.  See id. at 211–12. 
 286.  United States v. Diaz, 814 F.2d 454, 459 (7th Cir. 1987). 
 287.  See Lewis, 385 U.S. at 207–08.  
 288.  Id. 
 289.  Id. at 211. 
 290.  Id. (emphasis added). 
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done by a private person.291 Further, no reasonable occupant would 
contemplate that the consensual entry of one person would lead to the 
forced entry of numerous armed officers. Therefore, the Lewis Court’s “no 
greater sanctity” language is limited to the constitutionality of the seizure 
of evidence obtained by an agent during the consensual illegal business 
transactions contemplated by the occupant.292 

This position is supported by Professors LaFave, Israel, King, and 
Kerr in their classic treatise, Criminal Procedure.293 In analyzing Lewis with 
two other consent cases decided on the same day, Hoffa v. United States294 
and Osborn v. United States,295 the authors of Criminal Procedure assert 
that this trio of cases represent that: 

when an individual gives consent to another to intrude into an area or 
activity otherwise protected by the Fourth Amendment, aware that he 
will thereby reveal to this other person either criminal conduct or 
evidence of such conduct, the consent is not vitiated merely because it 
would not have been given but for the nondisclosure or affirmative 
misrepresentation that made the consenting party unaware of the 
other person’s identity as a police officer or police agent.296 

What is lacking should be noted in this analysis. There is no mention of 

 

 291.  See, e.g., In re Mach., Inc., 337 B.R. 368, 374 (Bankr. E.D. Mo. 2005) 
(stating that under Missouri state law, any unauthorized entry upon land by a third 
person is considered trespass). 
 292.  Lewis, 385 U.S. at 211. In his concurrence, Justice Brennan stated that 
“the occupant can break the seal of sanctity [of a man’s home] and waive his right to 
privacy . . . to the extent that he opens his home to the transaction of business.” Id. at 
213 (Brennan, J., concurring) (emphasis added). In cases invoking consent once 
removed, the defendants only opened their home to the extent of allowing specific 
individuals to enter and conduct business. See, e.g., United States v. Diaz, 814 F.2d 454, 
459 (7th Cir. 1987) (finding valid traditional consent given only to undercover agent in 
initial entry). The nonconsensual entry of any additional individuals goes well beyond 
that extent.  
 293.  WAYNE R. LAFAVE ET AL., CRIMINAL PROCEDURE § 3.10(c), at 283–84 
(5th ed. 2009).  
 294.  Hoffa v. United States, 385 U.S. 293, 302 (1966) (holding that the Fourth 
Amendment was not violated when the defendant made incriminating statements to an 
informant in a hotel room posing as someone the defendant could trust). 
 295.  Osborn v. United States, 385 U.S. 323, 329–31 (1966) (finding that 
recordings of a defendant’s incriminating statements, which were recorded by an 
undercover agent posing as a hired investigator, were permissible). 
 296.  LAFAVE ET AL., supra note 293, at 283–84. 
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fatally compromised interests or the occupant’s abandonment of his Payton 
protections.297 And, there is no mention of a right of subsequent entry by 
additional uninvited agents. Instead, this analysis merely reasserts the 
position of this Article: Lewis permits the warrantless entry of an agent 
who obtains consent by means of deceit.298 Thus, any broad reading of 
Lewis to support the subsequent entry of officers to whom the occupant 
had not given consent is unfounded. 

C. Law Enforcement Safety and Evidence Preservation Concerns Do Not 
Justify Consent Once Removed 

Above every other interest, courts adopting the consent-once-
removed doctrine tout its purported ability to protect law enforcement.299 
Because an undercover officer may immediately effect an arrest upon 
witnessing illicit contraband or any illegal activity,300 courts frequently 
claim that the inability of these officers to observe additional accomplices 
or weapons within the premises puts them in mortal danger.301 

Although the protection of law enforcement is clearly an important 
concern during an arrest, the danger to officers cannot be hurriedly 
assumed. As discussed in the following sections, the factual circumstances 
of undercover drug transactions rarely support claims of imminent danger 
to officers. Furthermore, several alternative avenues allow officers to safely 
arrest the suspect without ever violating the Fourth Amendment. 
Therefore, protection of law enforcement should not lend itself to an 
unsound and unnecessary doctrine. 

 

 297.  See Payton v. New York, 445 U.S. 573, 589–90 (1980) (holding that no 
entry of an individual’s home is valid without consent, a warrant, or exigent 
circumstances); LAFAVE ET AL., supra note 293, at 283–84. 
 298.  See Lewis v. United States, 385 U.S. 206 (1966). 
 299.  See, e.g., Baith v. State, 598 A.2d 762, 768 (Md. Ct. Spec. App. 1991); 
State v. Henry, 627 A.2d 125, 130 (N.J. 1993). In the oral arguments of Pearson v. 
Callahan, Justices Kennedy and Alito opined that a rule counter to the consent-once-
removed doctrine would be “dangerous” and would “get police officers killed.” 
Transcript of Oral Argument at 30, 45, Pearson v. Callahan, 555 U.S. 223 (2000) (No. 
07-751), available at http://www.supremecourt.gov/oral_arguments/argument_ 
transcripts/07-751.pdf.  
 300.  See United States v. Pollard, 215 F.3d 643, 649 (6th Cir. 2000). 
 301.  See, e.g., Richards v. Wisconsin, 520 U.S. 385, 391 (1997). 
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1. Danger to Drug Enforcement Officers Cannot Simply Be Assumed 

Numerous appellate courts have observed that warrantless searches 
are permitted when they meet specifically delineated exigent 
circumstances, including specifically the protection of the safety of police 
or the public or the prevention of the destruction of evidence.302 In State v. 
Henry, the New Jersey Supreme Court gave special weight to the safety 
concerns of law enforcement.303 There, an undercover detective entered the 
defendant’s home and purchased two vials of crack cocaine.304 The 
detective relayed the transaction to a backup team that subsequently 
knocked on the door of the apartment, announced themselves as police, 
and arrested the defendant.305 The court held that police conduct “violated 
neither the federal nor the New Jersey Constitution”;306 the court reasoned 
that the officer “was unable to observe whether any adults were in the 
other rooms of the apartment” and that “weapons are usually found where 
illegal drugs are sold.”307 Therefore, the court concluded that the “police 
action . . . ensured [the officer’s] safety.”308 In analyzing the safety issue, the 
court noted that “because ‘drug trafficking itself is . . . a violence-prone 
business,’ police can act in apprehension that other persons may have been 
in the house who would have come to the aid of the defendant and could 
have caused harm to the agents.”309 

As the court in Henry noted, in certain circumstances, drug 

 

 302.  See, e.g., Hegarty v. Somerset Cnty., 53 F.3d 1367, 1374 (1st Cir. 1995) 
(holding that a warrantless entry is justified by exigent circumstances, including officer 
safety and the prevention of destruction of evidence); State v. LaRocco, 794 P.2d 460, 
469–70 (Utah 1990) (“[W]arrantless searches will be permitted only where they satisfy 
their traditional justification, namely, to protect the safety of police or the public or to 
prevent the destruction of evidence.” (citations omitted)).  
 303.  See Henry, 627 A.2d at 130.  
 304.  Id. at 126.  
 305.  Id. at 126–27.  
 306.  Id. at 132.  
 307.  Id. at 130 (citing United States v. Broomfield, 336 F. Supp. 179, 184–85 
(E.D. Mich. 1972)). 
 308. Id. at 130; see also Baith v. State, 598 A.2d 762, 765 (Md. Ct. Spec. App. 
1991) (“[The agent] knew that the appellant owned a gun. [The agents] both testified 
that they knew that [the appellant’s partner] was still at large somewhere in the 
building . . . [and] that it would have been easy for . . . [them] to flush the drugs down a 
toilet.”). 
 309.  Henry, 627 A.2d at 130 (alteration in original) (quoting Broomfield, 336 
F. Supp. at 184–85) (internal quotation marks omitted).  
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transactions can be dangerous, and undercover police officers may, in some 
circumstances, need to take steps to ensure that unknown individuals with 
unseen weapons cannot do them harm.310 However, the U.S. Supreme 
Court has also recognized that “while drug investigation frequently does 
pose special risks to officer safety and the preservation of evidence, not 
every drug investigation will pose these risks to a substantial degree.”311 
Similarly, no court should be allowed to categorically conclude otherwise in 
justifying the consent-once-removed doctrine. If safety is the paramount 
concern, then the most effective way of protecting law enforcement would 
be to ensure that the officer or informant does not reveal himself at all. 

Given an undercover officer’s ability to remove himself from a 
dangerous situation before effecting an arrest, the concern for the safety of 
law enforcement should not justify an unnecessary warrantless arrest. In 
choosing between a constitutionally justified method of effecting an arrest 
that poses minimal danger to an officer and a legally questionable method 
that carries an increased potential for conflict, courts should have no 
trouble selecting the former. The Supreme Court has already articulated its 
reticence in expanding existing effective doctrines in the name of police 
safety.312 When police officers have “other, independent bases to search for 
weapons and protect themselves from danger,” the Court has mandated 
their use.313 In the Henry dissent, Judge O’Hern pointedly agreed, noting 
that “[a]voidance of serious injury to officers is a recognized basis for an 
exception to the warrant requirement. [But] [t]o obtain a warrant in the 
circumstances of this case would not have increased the risk of serious 
injury to the police.”314 

Furthermore, the Supreme Court has recognized that whether officers 
have “other, independent bases to . . . protect themselves from danger” is 
relevant to determine the constitutionality of an intrusion of privacy in the 

 

 310.  See id. 
 311.  Richards v. Wisconsin, 520 U.S. 385, 393 (1997) (deciding that the 
Wisconsin Supreme Court’s categorical exception to the Fourth Amendment’s knock-
and-announce requirement in the execution of search warrants to seize narcotics is 
unconstitutional). 
 312.  See Knowles v. Iowa, 525 U.S. 113, 117 (1998) (“[W]hile the concern for 
officer safety in this context may justify the ‘minimal’ additional intrusion of ordering a 
driver and passengers out of the car, it does not by itself justify the often considerably 
greater intrusion attending a full field-type search.”). 
 313.  Id. 
 314.  Henry, 627 A.2d at 135 (O’Hern, J., dissenting). 
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name of officer safety.315 In Knowles v. Iowa, the Court considered the 
validity of Iowa’s search-incident-to-citation rule, which permitted police to 
perform nonconsensual searches of automobiles upon the issuance of a 
traffic citation, so long as the officer could have performed a custodial 
arrest.316 Noting that this doctrine was an attempt to extend the long-
recognized search-incident-to-arrest doctrine, the Court assessed the 
former in light of the constitutional justifications for the latter; namely, 
ensuring police safety and preserving evidence for trial.317 Most significant 
to this Article is the Court’s discussion of ensuring police safety. 

While the Court admitted that routine traffic stops may place officers 
in some degree of danger, it concluded that a traffic stop is a “relatively 
brief encounter” that does not implicate the same dangers as a formal 
arrest.318 Therefore, the need to ensure police safety in a routine traffic stop 
is not so great as to implicate the need for a full automobile search. 
Significantly, the Court went on to explain that, 

Even without the [authority to perform full searches incident to a 
citation,] officers have other, independent bases to search for weapons 
and protect themselves from danger. For example, they may order out 
of a vehicle both the driver, and any passengers; perform a “patdown” 
of a driver and any passengers upon reasonable suspicion that they 
may be armed and dangerous; conduct a “Terry patdown” of the 
passenger compartment of a vehicle upon reasonable suspicion that an 
occupant is dangerous and may gain immediate control of a weapon; 
and even conduct a full search of the passenger compartment, 
including any containers therein, pursuant to a custodial arrest.319 

 

 315.  See Knowles, 525 U.S. at 117–18. In Knowles, a police officer stopped the 
defendant for speeding. Id. at 114. Under Iowa law, the officer could have either 
immediately arrested the defendant or “issu[ed] a citation in lieu of arrest”; he chose 
the latter. Id. at 115. Then, without consent or probable cause, the officer performed a 
full search of the automobile. Id. at 114. During the search, the officer recovered a bag 
of marijuana and a pipe. Id.  
 316.  Id. at 116.  
 317.  Id. at 117–18.  
 318.  Id. at 117 (“[T]he danger to [a] police officer [in a formal arrest] flows 
from the fact of the arrest, and its attendant proximity, stress, and uncertainty, and not 
from the grounds for arrest. A routine traffic stop, on the other hand, is a relatively 
brief encounter and ‘is more analogous to a so-called Terry stop . . . .” (citations 
omitted) (internal quotation marks omitted)). 
 319.  Id. at 117–18 (emphasis added) (citations omitted). 
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In the consent-once-removed context, there is no doubt that police 
officers are subject to some degree of safety risk by placing themselves 
within a drug transaction in an uncontrolled environment.320 But, this risk 
does not require the additional invasion of privacy caused by the 
nonconsensual entrance of government officials into the constitutionally 
sacred domain of the private residence—the officer has other ways to 
protect himself from danger.321 

As explained above, the officer may simply remove himself from the 
scene upon establishing probable cause, and then obtain a warrant to 
reenter and effectuate the arrest. If a warrant is undesirable, the 
Constitution apparently permits the officer to leave the residence, assemble 
a police force, and then knock and announce the police presence as loud as 
possible in hopes that the occupants will make enough noise to constitute 
exigent circumstances, thereby authorizing police entry.322 In fact, under 
Kentucky v. King, police officers may take any steps short of breaking the 
law or threatening to break the law—regardless of their subjective intent—
to create exigent circumstances.323 These options, unlike the consent-once-
removed doctrine, are constitutional under modern Supreme Court 
jurisprudence. And, they all provide an undercover officer adequate means 
by which he may protect himself. As emphasized throughout this Article, 
there is simply no reason to create a new exception to the already 
eviscerated warrant requirement. At some point, the last two centuries of 
jurisprudence establishing the unwavering Fourth Amendment protections 
of the private home must trump easily mitigated dangers to law 
enforcement. 

2. Warrantless Searches Are Presumptively Unreasonable 

The Fourth Amendment requires that police searches be both 

 

 320.  See, e.g., Rios v. Junco, 487 So. 2d 331 (Fla. Dist. Ct. App. 1986) (deciding 
a civil lawsuit based on the death of a DEA agent and serious injury to his partner after 
an attempted undercover drug bust).  
 321.  See Knowles, 525 U.S. at 117. Indeed, because the officer is undercover, 
there is generally little reason to believe that the officer is at risk at all.  
 322.  See Kentucky v. King, 131 S. Ct. 1849, 1863 (2011) (holding that police 
officers who returned to location and loudly banged on the door before entering on 
suspicion that evidence was being destroyed were “entirely consistent with the Fourth 
Amendment”). 
 323.  See id. 
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reasonable and supported by a warrant.324 Accordingly, the U.S. Supreme 
Court has observed that the core of the Fourth Amendment encompasses a 
person’s right to retreat into the home for safety and protection from 
unreasonable intrusion by the government.325 

Although no court explicitly endorsing the consent-once-removed 
doctrine has overtly admitted it, those courts have carved out a new 
exception to the warrant requirement of the Fourth Amendment; an 
exception that is simply unnecessary. Upon attachment of probable cause, 
a requisite of this doctrine,326 law enforcement has long been able to obtain 
telephonic,327 anticipatory,328 or even standard warrants within the 
timeframe of its choosing. In fact, countless courts have highlighted the 
ready ability of law enforcement to quickly obtain any such warrants by 
either filing the requisite paperwork or even making a simple phone call to 
a judge during an illegal transaction.329 In United States v. Santiago, for 
example, the U.S. District Court for the Northern District of Illinois 
emphasized the potential utility of a telephonic warrant in a consent-once-
removed case.330 There, the defendant Santiago met the informant inside 
his apartment and agreed to sell him a kilogram of cocaine.331 After telling 
 

 324.  See U.S. CONST. amend. IV. 
 325.  See Groh v. Ramirez, 540 U.S. 551, 559 (2004) (emphasis added) 
(citations omitted). 
 326.  See U.S. CONST. amend. IV. 
 327.  “An arrest warrant utilizing telephonic communication between the 
magistrate and the affiant, and facsimile transmission equipment or computer e-mail, 
to send the necessary documents to the magistrate for signature and return of the 
warrant to the affiant.” Robert Phillips, Arrest Warrants, L. ENFORCEMENT LEGAL 
UPDATE, http://www.legalupdateonline.com/4th/204#cont209 (last visited Sept. 26, 
2012). 
 328.  “A search warrant based on an affidavit showing probable cause that 
evidence of a certain crime (such as illegal drugs) will be located at a specific place in 
the future.” BLACK’S LAW DICTIONARY 1470 (9th ed. 2009).  
 329.  See, e.g., State v. Parent, 867 P.2d 1143, 1145 (Nev. 1994) (“Anticipatory 
search warrants . . . in the proper circumstances, may be an effective tool, both to fight 
criminal activity, and to protect individual fourth amendment rights.” (quoting United 
States v. Garcia, 882 F.2d 699, 703 (2d Cir. 1989) (internal quotation marks omitted), 
cert. denied sub nom. Grant v. United States, 493 U.S. 943 (1989)); State v. Johnston, 
503 N.W.2d 346, 352 (Wis. Ct. App. 1993) (“The use of a telephonic warrant provides a 
means for faster response by law enforcement officials and minimizes the resort to 
warrantless searches . . . .”). 
 330.  United States v. Santiago, Nos. 92 CR 881-1, 92 CR 881-2, 1993 WL 
75140, at *4 (N.D. Ill. Mar. 15, 1993). 
 331.  Id. at *1. 
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Santiago that he had to go get the money, the informant left the apartment 
and notified the agent waiting outside about the transaction.332 Within 
fifteen minutes, federal agents broke down Santiago’s door with a battering 
ram, entered his apartment, and arrested him.333 While ultimately deciding 
not to grant the defendant’s motion to suppress, the court noted that the 
facts did not “suggest that at the time of entry, the . . . agents had an 
objective and reasonable fear that the defendants would . . . flee the scene 
before a telephonic warrant could be obtained.”334 While the Santiago court 
ultimately applied the consent-once-removed doctrine, its holding stood in 
contradiction to its own acknowledgment of the speedy and effective 
alternative that telephonic warrants present to law enforcement.335 

Even if a telephonic or anticipatory warrant was unavailable under 
the circumstances, the undercover officer could simply remove himself 
from the premises while his partners kept the defendant’s home under 
covert surveillance. The police and undercover officer would remain in 
relative safety until a traditional warrant could be obtained, and the delay 
in effecting the arrest would be minimal.336 For example, in Commonwealth 
v. Cooper, the defendant sold two vials of cocaine to an undercover officer 
who remained in the doorway.337 After completing the transaction, the 
officer signaled to his backup, and both entered the defendant’s apartment 
and arrested her.338 In granting the defendant’s motion to suppress,339 the 

 

 332.  Id. 
 333.  Id. 
 334.  Id. at *2 (emphasis added) (citations omitted). 
 335.  Id. at *5 (“[T]he use of the telephone to procure a warrant instead of 
police reinforcement would not have prevented the second intrusion.” But, “[t]his 
Court is wary not to expand unduly the second entry exception to the warrant 
requirement . . . .” However, “the passage of time and absence of the CI in this case 
neither vitiated the initial consent to entry nor violated the sanctity of defendants’ 
home.”). 
 336.  See, e.g., Commonwealth v. Govens, 632 A.2d 1316, 1331 (Pa. Super. Ct. 
1993) (“[T]here is no testimony which would indicate that the police could not conduct 
a surveillance of the premises while a warrant was obtained.”); Commonwealth v. 
Cooper, No. 00892 PHL 91, 1992 Pa. Super. LEXIS 489, at *11 (Pa. Super. Ct. Mar. 16, 
1992) (“The police could have kept the residence under covert surveillance in relative 
safety until a warrant was obtained.”). 
 337.  Cooper, 1992 Pa. Super. LEXIS 489, at *2. 
 338.  Id. at *2–*3. 
 339.  Id. at *7–*8. The court distinguished Cooper from other consent-once-
removed cases in the jurisdiction, such as Commonwealth v. Moye, because the officer 
remained outside the defendant’s doorway. Id. (citing Commonwealth v. Moye, 586 
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Superior Court of Pennsylvania opined that “there [wa]s nothing in the 
record to show why [the officer] did not leave his backup officers to 
maintain surveillance of [the] appellant’s apartment while he obtained a 
search warrant. [The appellant] did not know he had just made an 
undercover sale.”340 

3. Destruction of Evidence Is Unlikely 

Courts that use the safety of law enforcement argument to justify 
warrantless entries into the defendant’s home are generally preoccupied 
with the immediacy of the arrest.341 Consequently, these courts usually 
attach similar importance to the possible destruction of evidence.342 For 
example, in upholding police officer conduct in Henry, the court reasoned 
that the “police action not only ensured [the officer’s] safety, it also . . . 
reduced the risk that evidence . . . would be destroyed.”343 

However, alternative courses of action that protect the safety of 
officers are equally effective at protecting the integrity of the evidence. An 
anticipatory or telephonic warrant would allow law enforcement to effect 
an arrest in the same time frame afforded to them by the consent-once-
removed doctrine.344 Even in the absence of immediacy, when the 
undercover officer witnesses an illegal transaction within the defendant’s 
home, there is no reason to think the defendant will spontaneously and 
arbitrarily choose to destroy evidence in the time it takes the police to 
obtain a warrant. In Henry, Judge O’Hern’s dissent noted that “the record 
[does not] suggest that the drug offenders were in any way aware of the 
police presence and were likely to destroy or remove the evidence.”345 
Additionally, while ultimately deciding not to grant the defendant’s motion 
to suppress, the Santiago court noted that the facts did not “suggest that at 
 

A.2d 406, 409 (Pa. Super. Ct. 1990)) (“[T]here was no initial consensual entry on which 
to base a finding of consent once removed.” (internal quotation marks omitted)). 
 340.  Id. at *13; see also United States v. Patino, 830 F.2d 1413, 1416 (7th Cir. 
1987) (“[I]f the telephonic warrant process had taken longer than the thirty minutes or 
so it took the backup agents to arrive, since there was no indication that [the target] 
suspected that he had been found, the four agents could have discreetly watched the 
exits while they awaited the telephonic search warrant.”). 
 341.  See, e.g., State v. Henry, 627 A.2d 125, 130 (N.J. 1993). 
 342.  See, e.g., id.  
 343.  Id.  
 344.  See supra notes 338–43 and accompanying text; see also infra notes 345–
47 and accompanying text.  
 345.  Henry, 627 A.2d at 135 (O’Hern, J., dissenting) (emphasis added).  
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the time of entry, the experienced agents had an objective and reasonable 
fear that the defendants would either destroy the drug evidence or flee the 
scene before a telephonic warrant could be obtained.”346 Finally, the court 
in Cooper observed that “there [wa]s nothing in the record to show why 
[the officer] did not leave his backup officers to maintain surveillance of 
the appellant’s apartment while he obtained a search warrant” since “the 
danger of the appellant’s destroying the narcotic evidence was minimal.”347 
It is ludicrous to think that the purveyors of illicit drugs will arbitrarily 
decide to destroy the source of their profits on a whim; courts should 
accordingly refuse to automatically entertain that notion. 

4. Law Enforcement Cannot Create Exigent Circumstances 

It is well established that “[p]olice officials . . . are not free to create 
exigent circumstances to justify their warrantless intrusions.”348 While an 
undercover officer could effect an arrest immediately upon establishing 
probable cause, that officer could not assert that the arrest placed him in a 
dangerous situation that necessitated the warrantless intrusion of his fellow 
officers.349 This circular logic is a bold attempt to create a loophole that all 
but eviscerates the Fourth Amendment’s protections—undercover law 
enforcement could simply assert that any suspected criminal activity is 
dangerous, and summon backup whenever and wherever probable cause 
existed without even thinking about a warrant. Accordingly, courts have 
been rightly suspicious of cries of exigent circumstances when no warrants 
were issued, or even requested; “when law enforcement officials rely on the 
exigency exception, they must demonstrate that they attempt[ed], in good 
faith, to secure a warrant or to present evidence explaining why a 
telephone warrant was unavailable or impractical.”350 Therefore, safety to 
law enforcement is not a sufficiently exigent circumstance to justify a 
subsequent warrantless entry when the officer himself was the cause of the 
dangerous situation or when he could have easily obtained a warrant 
 

 346.  United States v. Santiago, Nos. 92 CR 881-1, 92 CR 881-2, 1993 WL 
75140, at *2 (N.D. Ill. Mar. 15, 1993) (citations omitted).  
 347.  Commonwealth v. Cooper, No. 00892 PHL 91, 1992 Pa. Super. LEXIS 
489, at *13 (Pa. Super. Ct. Mar. 16, 1992).  
 348.  See, e.g., United States v. Morgan, 743 F.2d 1158, 1163 (6th Cir. 1984) 
(citations omitted). 
 349.  See id. at 1162–63.  
 350.  Dagdagan v. City of Vallejo, 682 F. Supp. 2d 1100, 1109–10 (E.D. Cal. 
2010) (alteration in original) (quoting Fisher v. City of San Jose, 509 F.3d 952, 961 (9th 
Cir. 2007)) (internal quotation marks omitted).  
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before entering. 

The most unusual justification for warrantless entries in the name of 
police safety is “quasi exigent circumstances,” which attempts to crassly 
circumvent the problems inherent in cries of exigency.351 In characterizing 
the consent-once-removed doctrine, Judge Kennedy noted: 

Although the doctrine is not based upon either the exigent 
circumstances or the traditional consent exception, one could 
characterize the conceptual foundation of the doctrine as based upon a 
combination of a sort of “quasi exigent circumstances and consent.” 
For instance, in Bramble, the court concluded that the warrantless 
entry of the additional officers into the suspect’s home did not violate 
the Fourth Amendment since the suspect had a diminished expectation 
of privacy as he had already invited an undercover agent into his home 
(consent), and, in any event, the court continued, “any remaining 
expectation of privacy was outweighed by the legitimate concern for 
the safety of the officers inside” (exigent circumstances).352 

However, Judge Kennedy’s reasoning is self-defeating. In order to 
avoid the self-creating exigency problem, law enforcement officers could 
simply leave after completing a transaction and quickly obtain a warrant; 
any possible danger to officers would be virtually eliminated, and the 
danger of evidence destruction would be minimal. While the initial consent 
would be legally justified, there would be no exigent circumstances to 
necessitate a second entry.353 Thus, because there is no legitimate danger to 
law enforcement, even a modicum of privacy remaining within the home of 
a criminal offender cannot be so easily outweighed. If anything, there is 
quasi privacy within the criminal home, which should only be outweighed 
by real danger to law enforcement, such as the discovery of the undercover 
officer’s true identity or a real threat of imminent violence. 

Additionally, circular logic again becomes a problem in the 
application of quasi exigent circumstances. Courts often find that no 
exigency existed under the circumstances, but they must nevertheless bend 

 

 351.  See generally United States v. Yoon, 398 F.3d 802, 809 n.2 (6th Cir. 2005) 
(Kennedy, J., concurring) (internal quotation marks omitted) (providing an 
explanation of how “quasi exigent circumstances” exist in consent-once-removed 
analysis).  
 352.  Id. (quoting United States v. Bramble, 103 F.3d 1475, 1478 (9th Cir. 
1996)). 
 353.  See Morgan, 743 F.2d at 1163. 
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to the consent-once-removed precedent within their circuit; however, that 
precedent can justify itself by noting the dangers of these situations.354 For 
example, in People v. Galdine, the Appellate Court of Illinois in the Second 
District found that: 

[e]ven though the offense may be grave, if the suspect’s conduct does 
not constitute “an immediate and clear danger to the police or to the 
safety of those around him,” there is no exigency. Similarly, “no 
exigency is created simply because there is probable cause to believe that 
a serious crime has been committed.”355 

Additionally, the court noted that “[t]here [wa]s no evidence to suggest 
that defendant was aware that [the agent] was an informant.”356 However, 
despite its astute analysis regarding the lack of a nexus between probable 
cause and exigencies, the court quickly affirmed the warrantless entry by 
adopting federal case law concerning consent once removed in its circuit.357 

D. The Heightened Fourth Amendment Protections of the Home Make the 
Backup Justification Insufficient 

It has long been held that “a policeman’s on-the-scene assessment of 
probable cause provides legal justification for arresting a person suspected 
of crime.”358 Consequently, a warrant is generally not required for an 
officer to effectuate an arrest, so long as he has established probable 
cause.359 Additionally, law enforcement frequently employs backup officers 

 

 354.  See, e.g., United States v. Akinsanya, 53 F.3d 852, 856 n.1 (7th Cir. 1995) 
(holding that the consent-once-removed doctrine applied to a situation where 
“[e]xigent circumstances did not exist”); United States v. Diaz, 814 F.2d 454, 459 (7th 
Cir. 1987) (establishing the consent-once-removed doctrine and finding valid entry 
“even though there were no exigent circumstances”); State v. Henry, 627 A.2d 125, 
128–31 (N.J. 1993) (emphasizing the potential dangers of working in an environment 
where illegal drugs are being bought and sold).  
 355.  People v. Galdine, 571 N.E.2d 182, 189 (Ill. App. Ct. 1991) (emphasis 
added) (citations omitted).  
 356.  Id. at 190. 
 357.  Id. at 190–91 (citing United States v. Paul, 808 F.2d 645, 648 (7th Cir. 
1986) (“With all these risks assumed, the incremental risk that [the informant] would 
be an informant rather than an agent but would invite agents in to protect him and 
arrest [the defendant] is too slight to bring the requirement of obtaining a warrant into 
play.” (emphasis added))). 
 358.  See Gerstein v. Pugh, 420 U.S. 103, 113–14 (1975). 
 359.  Id. at 113 (stating that although “the Court has expressed a preference” 
for arrests carried out with warrants, “it has never invalidated an arrest supported by 
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as a tool in carrying out arrests in public areas, even in situations where the 
safety of the officer is not a concern.360 However, while these principles are 
often mutually exclusive legal concepts with their own nuanced exceptions, 
courts adopting the consent-once-removed doctrine have haphazardly 
combined them in order to justify the warrantless entry of uninvited, 
uniformed police officers into a person’s home.361 For example, in United 
States v. Yoon, Justice Kennedy of the Sixth Circuit explained: 

The doctrine, therefore, is not based upon either the exigent 
circumstances or the traditional consent exception to the warrant 
requirement. Rather, it is based upon the theory that, because an 
undercover agent or informant who establishes probable cause to 
arrest the suspect may in fact arrest him then and there, he should be 
entitled to call in the agents with whom he is working to assist in the 
arrest . . . .362 

Moreover, some courts utilize this justification to hold the warrantless 
entry of backup officers as constitutional without expressly adopting the 
doctrine of consent once removed.363 Irrespective of the doctrine’s 
adoption, however, are its constitutional concerns. The backup justification 
disregards Supreme Court precedent, eviscerates the protections provided 
by one’s home, and places the determination of probable cause in the 

 

probable cause solely because the officers failed to secure a warrant.”); see also 
Atwater v. City of Lago Vista, 532 U.S. 318, 354 (2001) (“If an officer has probable 
cause to believe that an individual has committed even a very minor criminal offense in 
his presence, he may, without violating the Fourth Amendment, arrest the offender.”). 
 360.  See, e.g., Arizona v. Gant, 556 U.S. 332, 336 (2009) (allowing a call for 
backup officers because there was no more room in the officer’s car for the arrestee, 
even though no safety concern was apparent); La Fournier v. State, 280 N.W.2d 746, 
748 (Wis. 1979) (permitting a call for backup officers to help collect evidence).  
 361.  See, e.g., United States v. Yoon, 398 F.3d 802, 809–11 (6th Cir. 2005) 
(Kennedy, J., concurring); United States v. Diaz, 814 F.2d 454, 459 (7th Cir. 1987).   
 362.  Yoon, 398 F.3d at 809 (Kennedy, J., concurring) (footnotes omitted). The 
words “or informant” are noteworthy because this case not only adopted the consent-
once-removed doctrine, but also extended it to include situations in which citizen-
informants gain deceitful consensual entry and subsequently establish probable cause 
for a “citizen’s arrest.” Id. at 808 (majority opinion).  
 363.  See, e.g., United States v. Paul, 808 F.2d 645, 648 (7th Cir. 1986) (holding 
lawful the entry of uniformed officers upon the signal of an undercover informant, but 
doing so prior to the establishment of the consent-once-removed doctrine); State v. 
Johnston, 518 N.W.2d 759, 764–66 (Wis. 1994) (justifying the warrantless entry of 
uniformed officers as “back-up and assistance,” but refusing to adopt the consent-once-
removed doctrine). 



  

2012] Disguising a New Exception to the Warrant Requirement 185 

 

hands of biased officers who are highly invested in the search’s success. 

1. Backup Is Not a Valid Justification Within a Home 

The Supreme Court has often recognized the need for calling for 
backup officers in certain situations,364 but has never broadened the scope 
of its use to the home. For example, police officers may call for backup in 
the context of an automobile stop when it is objectively reasonable to 
ensure their safety.365 Because these stops generally occur in public places 
and without the heightened expectations of privacy of a residence, courts 
have afforded officers wide latitude.366 However, the Supreme Court has 
consistently reiterated that it treats a home differently than an automobile 
because a home is subject to the highest expectations of privacy.367 Because 
there are much more important privacy interests at stake in a home 
compared to a car, the standards of one may not be grafted onto the 
other.368 Moreover, courts cannot casually employ a similar backup 
justification within a home without drawing Fourth Amendment scrutiny. 
In the absence of a warrant,369 exigent circumstances,370 or freely given 
consent,371 police may not cross the threshold of a home. 
 

 364.  See, e.g., Gant, 556 U.S. at 336. 
 365.  See, e.g., Erskin v. State, No. 01-08-00866-CR, 2010 Tex. App. LEXIS 
3871, at *11 (Tex. Ct. App. May 20, 2010) (“If it was objectively reasonable for an 
officer to call for backup to ensure his safety, the Fourth Amendment does not require 
us to inquire whether safety concerns were . . . the officer’s subjective concern.”). 
 366.  See State v. Henry, 627 A.2d 125, 129 (N.J. 1993) (“[B]ackup officers, 
once informed of the commission of the crime and the identity of the suspects, [a]re 
authorized to effect a warrantless arrest in a public place.”). 
 367.  See, e.g., California v. Carney, 471 U.S. 386, 390 (1985) (“[T]he guaranty 
of freedom from unreasonable searches and seizures by the Fourth Amendment has 
been construed . . . as recognizing a necessary difference between a search of a store, 
dwelling house or other structure in respect of which a proper official warrant readily 
may be obtained, and a search of . . . [an] automobile . . . .” (alteration in original) 
(quoting Carroll v. United States, 267 U.S. 132, 153 (1925)) (internal quotation marks 
omitted)). 
 368.  See id.; see also United States v. Ross, 456 U.S. 798, 806–07 (1982) 
(finding a lower expectation of privacy in a vehicle, and thus, the requirements to 
search a vehicle are less stringent).  
 369.  See Payton v. New York, 445 U.S. 573, 589–90 (1980) (requiring a 
warrant for search for suspect believed to be in residence). 
 370.  See Brigham City v. Stuart, 547 U.S. 398, 403–05 (2006) (recognizing that 
bloody youth needing assistance in residence permitted warrantless police entry). 
 371.  See United States v. Matlock, 415 U.S. 164, 177 (1974) (recognizing that 
the common occupant of a residence had authority to consent to police search of 
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In State v. Kimberlin, a Kansas trial court correctly analyzed the 
warrantless entry of backup officers into a home.372 In Kimberlin, two 
officers arrived at a home, and the resident gave one officer permission to 
enter.373 The second officer followed them into the house, believing that the 
resident’s consent had been granted to himself as well.374 The second officer 
later stated that “he felt it was necessary to enter the house for the safety of 
[the first officer].”375 Upon observing marijuana, the second officer 
requested permission to search the remainder of the home, but the resident 
refused; the officers returned later with a search warrant and subsequently 
discovered illegal drugs.376 The trial court correctly suppressed the drugs 
because the second officer’s “entrance into the home was without consent 
and, therefore, unlawful.”377 The court also emphasized that “there w[ere] 
no exigent circumstances sufficient to warrant [the second officer] entering 
into and searching the living room without a warrant.”378 

However, despite the trial court’s constitutionally correct analysis, the 
Kansas Appellate Court reversed and held that a resident could not permit 
a single officer to enter his or her home while simultaneously denying 
admittance to that officer’s backup.379 The court reasoned that “the consent 
given to one officer to enter the house necessarily, as a matter of law, 
implies that there is equal consent for adequate backup officers to enter 
the house as well.”380 Couching its ruling in its concern for officer safety, 
the appellate court referred to the U.S. Supreme Court’s balancing test in 
the context of an automobile search, weighing the public interest against 
the intrusion upon the individual’s constitutionally protected rights.381 The 
appellate court acknowledged that, “[a]lthough the balancing test . . . 
related to the warrantless search of an automobile, we believe the same 
reasoning can be applied to a situation in which consent to enter a home is 

 

residence). 
 372.  State v. Kimberlin, 977 P.2d 276, 278–80 (Kan. Ct. App. 1999). 
 373.  Id. at 277. 
 374.  Id. 
 375.  Id. (internal quotation marks omitted). 
 376.  Id. 
 377.  Id. at 278 (quoting the trial court’s opinion) (internal quotation marks 
omitted). 
 378.  Id. (internal quotation marks omitted). 
 379.  Id. 
 380.  Id. 
 381.  Id. at 279. 
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implied for the purposes of safety of the police officers.”382 

Not only did the Kansas Appellate Court patently ignore the noted 
absence of any danger to the first officer, but it improperly grafted the 
privacy considerations involved during automobile searches onto the 
sacred precincts of the home. While some lesser means of protection may 
occasionally permit the warrantless search of an automobile,383 the 
Supreme Court has consistently held searches within the home to a 
significantly higher standard.384 By shoehorning the backup justification 
into the narrow Fourth Amendment exceptions that apply to an 
individual’s residence, courts are diminishing the expectations of privacy 
long enjoyed within the home and weakening the Fourth Amendment by 
manufacturing an exception that simply does not exist. 

2. The Backup Justification Disregards Shared Social Expectations 

In Georgia v. Randolph, the Supreme Court felt compelled to 
recognize the “widely shared social expectations” of the parties.385 The 
Court found that these expectations are a “constant element” of Fourth 
Amendment reasonableness, and specific factual circumstances must be 
analyzed in accordance with the purveying social practice.386 For instance, 
while a guest need not inquire about some exceptional arrangement387 
between common tenants, no reasonable person would construe one 
resident’s invitation to enter his home as sufficient against another 
resident’s express refusal.388 The Court extended this reasoning to law 
enforcement, despite the government’s countervailing interests.389 

 

 382.  Id. 
 383.  The Supreme Court has issued a balancing test that addresses three 
factors, “weighing . . . the gravity of the public concerns served by the seizure, the 
degree to which the seizure advances the public interest, and the severity of the 
interference with individual liberty.” Brown v. Texas, 443 U.S. 47, 50–51 (1971) (citing 
United States v. Brignoni-Ponce, 422 U.S. 873, 878–83 (1975)).  
 384.  See California v. Carney, 471 U.S. 386, 390 (1985).  
 385.  Georgia v. Randolph, 547 U.S. 103, 111 (2006). 
 386.  Id. 
 387.  Id. at 111–12 (“[A]lthough some group living together might make an 
exceptional arrangement that no one could admit a guest without the agreement of all, 
the chance of such an eccentric scheme is too remote to expect visitors to investigate a 
particular household’s rules before accepting an invitation to come in.”). 
 388.  Id. at 113. 
 389.  Id. at 115 (“Disputed permission is thus no match for this central value of 
the Fourth Amendment, and the State’s other countervailing claims do not add up to 
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Thus, in consent-once-removed cases, courts should similarly analyze 
the social expectations of the occupant. Such analysis clarifies the illegality 
of the backup justification; police officers go well beyond the reasonable 
expectations of the occupant by construing the permission of one as 
extending to all. Again, State v. Kimberlin provides an illustration of a 
court’s disregard for the reasonable social expectations of a resident.390 In 
Kimberlin, the Kansas Appellate Court found that a resident could not 
permit a single officer to enter his or her home while denying admittance to 
that officer’s backup because “the consent given to one officer to enter the 
house necessarily, as a matter of law, implies that there is equal consent for 
adequate backup officers to enter the house as well.”391 Not only is this 
assertion highly illogical,392 but also irreverent of the reasonable 
expectations of an occupant. The Fourth Amendment, after all, protects 
individual citizens, not the police.393 As such, law enforcement must 
appropriately assess the social expectations from the perspective of the 
occupant and respect “the very purposes contemplated by the occupant.”394 
Just as a group may not infer an open invitation to a party from a single 
individual’s permission to come, one officer cannot reasonably expect that 
the invitation of one extends, a fortiori, to himself. As one commentator 
has noted, “[t]he problem with [the consent-once-removed] doctrine is 
simple: it rests on the untenable fiction that when we invite people we 
perceive as our friends into our home and expose them to criminal 
evidence, we thereby delegate to those friends the authority to consent to 
police entries into our home.”395 Stated another way: “I would hate to think 

 

outweigh it.”).  
 390.  See State v. Kimberlin, 977 P.2d 276, 278 (Kan. Ct. App. 1999). 
 391.  Id. 
 392.  See supra Part III.A.3 (discussing irrationality of allowing third party 
consent). 
 393.  The Amendment states: 

The right of the people to be secure in their persons, houses, papers, and 
effects, against unreasonable searches and seizures, shall not be violated, and 
no Warrants shall issue, but upon probable cause, supported by Oath or 
affirmation, and particularly describing the place to be searched, and the 
persons or things to be seized. 

U.S. CONST. amend. IV (emphasis added); see also Minnesota v. Carter, 525 U.S. 83, 88 
(1998) (“[T]he Fourth Amendment is a personal right that must be invoked by an 
individual.”). 
 394.  Lewis v. United States, 385 U.S. 206, 211 (1966) (emphasis added). 
 395.  Sherry F. Colb, The Fourth Amendment, Once Removed: The Supreme 
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that if I invited the Jehovah’s Witnesses evangelists in to talk with me that 
a [boatload] of Salem’s finest could follow in their wake into my home.”396 

3. The Backup Justification Is Ambivalent Toward Unreasonable 
Violations of Constitutionally Protected Rights 

The Fourth Amendment affords special and undeniable protections 
to an individual situated within his own home.397 But, as Judge Gersten 
noted in his dissent in State v. Lopez, “illegitimate and unconstitutional 
practices get their first footing in that way namely by silent approaches and 
slight deviations from legal modes of procedure.”398 With respect to the 
backup justification,  

[t]he progression of substantive case law has gone from no entry 
without a warrant—to express consensual entry of a police officer 
returning to the dwelling—to express consensual entry of an informant 
returning to the dwelling to implied consensual entry of those in the 
company of the person with express consent.399  

Not only does this progression illustrate the readiness of many courts 
to permit the government to consistently push the boundaries of Fourth 
Amendment violations, but it also provides a basis for understanding the 
 

Court Examines a New Search and Seizure Loophole, FINDLAW (Oct. 13, 2008), 
http://writ.news.findlaw.com/colb/20081013.html. 
 396.  Dr. William R. Long, Pearson v. Callahan, DR. BILL LONG (Sept. 26, 
2008), http://www.drbilllong.com/SupCtII/Pearson.html. 
 397.  See supra Part II.A.2; see also Groh v. Ramirez, 540 U.S. 551, 559 (2004) 
(citations omitted); Illinois v. Rodriguez, 497 U.S. 177, 181 (1990); Payton v. New York, 
445 U.S. 573, 586 (1980); Chimel v. California, 395 U.S. 752, 761–63 (1969); McDonald 
v. United States, 335 U.S. 451, 455–56 (1948). 
 398.  State v. Lopez, 590 So. 2d 1045, 1047 (Fla. Dist. Ct. App. 1991) (Gersten, 
J., dissenting). 
 399.  Id. at 1048–49. Judge Gersten begins to trace this progression by citing 
Illinois v. Rodriguez, in which the Supreme Court found that the Fourth Amendment 
generally prohibits warrantless entry into a person’s home. Id. at 1048 (citing Illinois v. 
Rodriguez, 497 U.S. 177 (1990)). Next, Judge Gersten cited Griffin v. State, in which 
the Supreme Court of Florida held that an undercover agent was free to bring other 
officers into a residence without a warrant when utilizing his invitation to return, “so 
long as the [officers] were in his company.” Id. (quoting Griffin v. State, 419 So. 2d 320, 
322 (Fla. 1982)) (internal quotation marks omitted). Finally, Judge Gersten cited State 
v. Fernandez, in which the Florida Appellate Court held that a confidential informant 
may also bring officers into a residence without a warrant when utilizing his invitation 
to return without entering himself. Id. (citing State v. Fernandez, 538 So. 2d 899, 900 
(Fla. Dist. Ct. App. 1989)). 
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ambivalence of some courts toward similar intrusions upon an individual’s 
constitutional rights. 

As a seeming extension of Judge Gersten’s analysis, courts have paid 
cursory attention to the amount of time between the undercover officer or 
informant leaving the residence and returning with backup. For example, 
in United States v. Santiago, the court upheld a second entry made fifteen 
minutes after the initial one, reasoning that the actions of the backup 
agents “essentially constituted an unbroken chain of events, and the arrests 
were executed without interruption or significant loss of time.”400 While the 
informant’s subsequent entry may have been a link in that “unbroken chain 
of events,”401 the federal agents were hardly a part of the natural course of 
that transaction. 

Setting aside the defendant’s reasonable social expectations, however, 
one is still left with the court’s notable extension of the backup analysis. 
Judge Gersten’s analysis no longer stops at express consensual entry of a 
returning informant, or implied consensual entry of those in the 
company of the person with express consent; it now extends at least fifteen 
minutes beyond the outer limits of this progression.402 Putting aside the 
point that these fifteen minutes could have been used to procure a 
telephonic warrant, the apathetic attitude that courts have toward 
subsequent entries of backup officers gives free license to law enforcement 
agencies to enter a home minutes—if not hours or days—after an 
informant leaves the residence. The extension of this justification remains a 
moving goalpost, and the rights of private citizens continue to disappear 
beyond the stadium walls. 

4. The Backup Justification Permits Entry Based on Potentially 
Questionable Determinations of Probable Cause 

The Supreme Court has made clear that the purpose of the Fourth 
Amendment is to place the determination of probable cause in the hands 
of objective minds removed from the allegedly criminal situation: 

The point of the Fourth Amendment, which often is not grasped by 
zealous officers, is not that it denies law enforcement the support of 

 

 400.  United States v. Santiago, Nos. 92 CR 881-1, 92 CR 881-2, 1993 WL 
75140, at *4 (N.D. Ill. Mar. 15, 1993).  
 401.  Id.  
 402.  See id.  
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the usual inferences which reasonable men draw from evidence. Its 
protection consists in requiring that those inferences be drawn by a 
neutral and detached magistrate instead of being judged by the officer 
engaged in the often competitive enterprise of ferreting out crime. . . . 
Crime, even in the privacy of one’s own quarters, is, of course, of grave 
concern to society, and the law allows such crime to be reached on 
proper showing. The right of officers to thrust themselves into a home 
is also a grave concern, not only to the individual but to a society which 
chooses to dwell in reasonable security and freedom from surveillance. 
When the right of privacy must reasonably yield to the right of search 
is, as a rule, to be decided by a judicial officer, not by a policeman or 
Government enforcement agent. 403 

The backup justification that courts are using within an individual’s home 
places enormous power in the hands of zealous and attached officers or 
informants. Undercover police officers risk their lives, careers, and social 
well-being to infiltrate the criminal world and arrest wrongdoers.404 When 
one has invested so much into an endeavor, it can be difficult to separate 
one’s own agenda from the situation and objectively assess probable 
cause.405 This investment is precisely why the founders required 
dispassionate magistrates to make a determination regarding probable 
cause.406 When such a determination is a close call, officers are more 
inclined to find probable cause; dispassionate magistrates are better suited 
for an objective ruling.407 Further, undercover agents are frequently subject 
to various harms associated with the job, such as “corruption, disciplinary 

 

 403.  Johnson v. United States, 333 U.S. 10, 13–14 (1948) (footnotes omitted); 
see also Marshall v. Barlow’s, Inc., 436 U.S. 307, 331 (1978) (“The essential function of 
the traditional warrant requirement is the interposition of a neutral magistrate between 
the citizen and the presumably zealous law enforcement officer so that there might be 
an objective determination of probable cause.”).  
 404.  See generally Elizabeth E. Joh, Breaking the Law to Enforce It: 
Undercover Police Participation in Crime, 62 STAN. L. REV. 155 (2009) (discussing the 
role of undercover assignments in criminal justice). 
 405.  See id. (stating that the intensity of an undercover assignment may cause 
officers to become entrenched in their fictional identities and lose objectivity); see also 
Steagald v. United States, 451 U.S. 204, 212 (1981) (opining that warrants are necessary 
because law enforcers “may lack sufficient objectivity to weigh correctly the strength of 
the evidence supporting the contemplated action against the individual’s interests in 
protecting his own liberty”).  
 406.  See, e.g., Johnson, 333 U.S. at 13–14 (stating that probable cause is 
properly determined under the Fourth Amendment by a neutral magistrate).  
 407.  See id.  
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problems, alcohol and drug abuse, interpersonal problems, a ‘loss of self,’ 
and paranoia.”408 Given these hazards of the profession, it seems that 
review of probable cause by a neutral magistrate is especially important in 
consent-once-removed situations. The vision of those who have dedicated 
themselves to infiltrating the criminal world is likely to be zealous and 
skewed and, as such, cannot be the sole basis for meeting the requirements 
of the Fourth Amendment. 

The use of confidential informants runs even more contrary to the 
Supreme Court’s assertions in Johnson.409 Permitting confidential 
informants to decide whether probable cause exists—thereby authorizing 
the warrantless entry of police under a consent-once-removed analysis—
entrusts “a suspect class of civilians—informants who themselves often 
have criminal charges pending and therefore have every reason to curry 
favor with the police in the hope of receiving lenient treatment for their 
own wrongdoing.”410 Moreover, the informant in Callahan v. Millard 
County, a convicted felon, was not merely intoxicated at the time of his 
determination of probable cause, but under the influence of 
methamphetamines.411 Placing the privacy of one’s home in the hands of 
criminals who “curry favor with the police,”412 personally gain by finding 
probable cause, and are intoxicated due to drug and alcohol abuse during 
their determination of probable cause not only patently contradicts the 
Supreme Court’s holding in Johnson, but also obliterates the long-standing 
protections provided to the sacred precincts of the home. 

E. There Is Nothing “Reasonable” About Consent Once Removed 

Courts have increasingly relied on a balancing test to determine 
whether a warrantless search or entry violates a person’s Fourth 
Amendment rights.413 The U.S. Supreme Court recently reiterated the 
 

 408.  Joh, supra note 404, at 188–89 (footnotes omitted). 
 409.  See Johnson, 333 U.S. at 13–14 (stating that the Fourth Amendment 
warrant requirements are not meant to deter law enforcement, but they are meant to 
require an objective, thoughtful magistrate to make the decision to allow entry into an 
individual’s home).  
 410.  United States v. Yoon, 398 F.3d 802, 813 (Gilman, J., dissenting). 
 411.  Callahan v. Millard Cnty., 494 F.3d 891, 893 (10th Cir. 2007). 
 412.  Yoon, 398 F.3d at 813 (Gilman, J., dissenting). 
 413.  See, e.g., Virginia v. Moore, 553 U.S. 164, 171 (2008) (applying a 
balancing test between public and private interests); Samson v. California, 547 U.S. 
843, 848 (2006) (weighing a parolee’s privacy expectations against the government’s 
overwhelming interest in supervising parolees and preventing recidivism); Shell v. 
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customary analysis for this approach: “we examin[e] the totality of the 
circumstances” and balance “on the one hand, the degree to which it 
intrudes upon an individual’s privacy and, on the other, the degree to 
which it is needed for the promotion of legitimate governmental 
interests.”414 This malleable doctrine enables courts to accommodate 
various warrantless police actions in the name of reasonableness.415 While 
the propriety of the reasonableness inquiry is beyond the scope of this 
Article, it is worth noting that, as argued below, the consent-once-removed 
doctrine is not justifiable even under such a subjective approach. 

Although no court has expressly applied this reasonableness standard 
to determine the constitutionality of the consent-once-removed doctrine, a 
balancing of interests is implicit in the reasoning of many courts that have 
adopted the doctrine.416 Additionally, the New Jersey Supreme Court 
justified a warrantless entry under the reasonableness doctrine in a case in 
which consent once removed was clearly applicable, and even discussed.417 
These courts have seemingly determined that certain government interests 
outweigh the privacy interests a person has in her home.418 However, upon 
a proper assessment, it is clear that the opposite is true. 

1. Individual’s Privacy Interests 

This Article has repeatedly pointed out that the privacy interests in 
one’s home are long-standing, significant, and fundamental.419 The U.S. 
Supreme Court has determined there is a bright line at the front door of a 

 

United States, 448 F.3d 951, 956 (7th Cir. 2006) (finding a search reasonable after 
balancing privacy interests against the value of the search); Polston v. State, 201 S.W.3d 
406, 409 (Ark. 2005) (applying a balancing test between an individual’s privacy and 
government interests). 
 414.  Samson, 547 U.S. at 848 (quoting United States v. Knights, 534 U.S. 112, 
118–19 (2001)) (internal quotation marks omitted).   
 415.  See, e.g., id.  
 416.  See, e.g., United States v. Bramble, 103 F.3d 1475, 1478 (9th Cir. 1996) 
(“[A]ny remaining expectation of privacy was outweighed by the legitimate concern for 
the safety of [the officers inside].” (quoting United States v. Rubio, 727 F.2d 786, 797 
(9th Cir. 1983)) (internal quotation marks omitted)).  
 417.  State v. Henry, 627 A.2d 125, 130–31 (N.J. 1993) (“Under all the 
surrounding circumstances, the subsequent entry into defendant’s apartment by the 
police to effectuate an arrest was reasonable in light of the earlier consent to enter and 
the continuation of probable cause to make an arrest.”). 
 418.  See Bramble, 103 F.3d at 1478; Henry, 627 A.2d at 131. 
 419.  See supra Part II.A.2. 
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person’s home420 that cannot be crossed without a warrant, freely given 
consent, or exigent circumstances.421 This warrant requirement is not a 
mere formality; rather, it is essential to preserve “the right of a man to 
retreat into his own home and there be free from unreasonable 
government intrusion,” which is “[a]t the very core of the Fourth 
Amendment.”422 Some courts have held that this privacy interest is “fatally 
compromised” when an occupant consensually permits a government agent 
to enter her home.423 However, this Article has previously rebutted such 
arguments.424 Thus, only significant government interests may overcome 
the privacy interests a person maintains in her home. 

2. Government Interests 

Courts and commentators have suggested the following as legitimate 
government interests: effective drug enforcement,425 safety to police 
officers,426 and “readily administrable rules.”427 Although these interests are 
important in their own right, their questionable significance in the consent-
once-removed context simply cannot override the strong Fourth 
Amendment protections of one’s home. 

a. Effective drug enforcement. The government has, for a long 
time, struggled with enforcing the drug laws of the United States. The so-

 

 420.  Kyllo v. United States, 533 U.S. 27, 40 (2001). 
 421.  See, e.g., Illinois v. Rodriguez, 497 U.S. 177, 181 (1990) (holding voluntary 
consent allows entry without a warrant); Donovan v. Dewey, 452 U.S. 594, 598 n.6 
(1981); Payton v. New York, 445 U.S. 573, 590 (1980) (holding the threshold of a home 
cannot be crossed without a warrant or exigent circumstances). 
 422.  Groh v. Ramirez, 540 U.S. 551, 559 (2004) (quoting Kyllo, 533 U.S. at 31) 
(internal quotation marks omitted). 
 423.  See, e.g., United States v. Paul, 808 F.2d 645, 648 (7th Cir. 1986); see also 
United States v. Yoon, 398 F.3d 802, 810 (6th Cir. 2005) (Kennedy, J., concurring). 
 424.  See supra Part III.B (arguing that permitting an undercover officer into a 
home does not, directly or indirectly, permit other unknown officers to enter the 
home). 
 425.  See, e.g., Nat’l Treasury Emps. Union v. Von Raab, 489 U.S. 656, 679 
(1989). 
 426.  See, e.g., Baith v. State, 598 A.2d 762, 765 (Md. Ct. Spec. App. 1991); 
State v. Henry, 627 A.2d 125, 130 (N.J. 1993). 
 427.  See, e.g., Atwater v. City of Lago Vista, 532 U.S. 318, 347 (2001) (citing 
New York v. Belton, 453 U.S. 454, 458 (1981)) (“Courts attempting to strike a 
reasonable Fourth Amendment balance thus credit the government’s side with an 
essential interest in readily administrable rules.”). 
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called war on drugs was, and continues to be, a failure.428 Today, drug 
consumption and trafficking continue at alarming levels.429 It is 
understandable that courts and commentators may recognize the 
furtherance of drug enforcement as a viable government interest.430 

However, the consent-once-removed doctrine offers no additional aid 
to law enforcement other than what existing police procedure already 
provides pursuant to long-standing constitutional requirements.431 Recall 
that in Diaz, a government agent established probable cause, left the hotel 
room, and then reentered with uniformed police officers.432 Prior to 
reentry, the police had the time and resources to obtain either a traditional 
or telephonic warrant without harming the operation.433 Thus, the police 
could have effectuated the same arrests without circumventing the Fourth 
Amendment. 

If anything, the consent-once-removed doctrine merely acquiesces to 
lazy law enforcement. Convenience for law enforcement officers is not a 
 

 428.  See David Rudovsky, The Impact of the War on Drugs on Procedural 
Fairness and Racial Equality, 1994 U. CHI. LEGAL F. 237, 237–39 (discussing the failed 
strategies, policies, and racially disparate impact of the war on drugs); Martha 
Mendoza, U.S. War on Drugs Has Met None of Its Goals: AP Impact, HUFFINGTON 
POST (May 13, 2010, 6:24 PM), http://www.huffingtonpost.com/2010/05/13/us-war-on-
drugs-has-met-n_n_575351.html (“After 40 years, the United States’ war on drugs has 
cost $1 trillion and hundreds of thousands of lives, and for what? Drug use is rampant 
and violence even more brutal and widespread.”). The drug czar of the United States 
has admitted this failure; he recently stated that “[i]n the grand scheme, it has not been 
successful . . . . Forty years later, the concern about drugs and drug problems is, if 
anything, magnified, intensified.” Mendoza, supra (quoting Gil Kerlikowske) (internal 
quotation marks omitted).  
 429.  See Mendoza, supra note 428. 
 430.  See, e.g., Von Raab, 489 U.S. at 679 (1989) (recognizing drug enforcement 
as a valid governmental interest); Tim Sobczak, The Consent-Once-Removed Doctrine: 
The Constitutionality of Passing Consent From an Informant to Law Enforcement, 62 
FLA. L. REV. 493, 508 (2010) (“The consent-once-removed doctrine routinely is used in 
situations involving narcotics and weapons, and in many cases there could be a very 
large amount of narcotics. The government has a great interest in removing these 
dangerous and illicit items from the possibility of distribution or use as soon as 
possible.” (footnote omitted)). 
 431.  The traditional requirements include a warrant, actual consent, or exigent 
circumstances. See, e.g., Payton v. New York, 445 U.S. 573, 589–90 (1980). 
 432.  United States v. Diaz, 814 F.2d 454, 456 (7th Cir. 1987). 
 433.  See id. at 458 (“There was no indication that Diaz suspected [the agent] 
of being an agent, or that he might destroy evidence. Indeed, he had stated an intention 
to wait in his room until [the agent] returned with the money.”). 
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valid justification. The U.S. Supreme Court held as much in Johnson v. 
United States.434 There, police officers with years of drug enforcement 
experience entered a woman’s hotel room upon smelling the “distinctive 
and unmistakable” scent of “burning opium.”435 One officer told the 
woman: “I want you to consider yourself under arrest because we are going 
to search the room.”436 The officers discovered opium and related 
paraphernalia.437 The Court performed a balancing test and held that the 
State’s interest in effective law enforcement did not outweigh the 
defendant’s personal right to privacy under the Fourth Amendment: 

There are exceptional circumstances in which, on balancing the need 
for effective law enforcement against the right of privacy, it may be 
contended that a magistrate’s warrant for search may be dispensed 
with. But this is not such a case. No reason is offered for not obtaining 
a search warrant except the inconvenience to the officers and some 
slight delay necessary to prepare papers and present the evidence to a 
magistrate. These are never very convincing reasons and, in these 
circumstances, certainly are not enough to by-pass the constitutional 
requirement.438 

The facts of many consent-once-removed cases are strikingly similar 
to the facts and reasoning described above. In Diaz, the U.S. Court of 
Appeals for the Seventh Circuit noted that there was no reason not to get a 
warrant.439 In Akinsanya, the Seventh Circuit also reiterated “that the 
agents had sufficient evidence and opportunity to obtain a warrant for [the 
defendant’s] arrest before they entered his apartment.”440 And, in Henry, 
the Supreme Court of New Jersey acknowledged that the officers “could 
easily have obtained an arrest warrant.”441 These cases represent a mere 
sample of courts applying the doctrine to permit the warrantless entry of a 
person’s home even though there was no indication that obtaining a 
warrant would have foreclosed an opportunity to effectively enforce the 

 

 434.  Johnson v. United States, 333 U.S. 10 (1948). 
 435.  Id. at 12. 
 436.  Id. (internal quotation marks omitted). 
 437.  Id. 
 438.  Id. at 14–15 (emphasis added). 
 439.  United States v. Diaz, 814 F.2d 454, 457 (7th Cir. 1987) (“We note 
initially that we are at a loss to understand why the police did not obtain at least a 
search warrant in this case.”). 
 440.  United States v. Akinsanya, 53 F.3d 852, 856 n.1 (7th Cir. 1995). 
 441.  State v. Henry, 627 A.2d 125, 128 (N.J. 1993) (emphasis added). 
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drug laws.442 By permitting entry in these circumstances, courts directly 
contradict the U.S. Supreme Court’s rule that when no reason—including 
inconvenience or delay—exists for not obtaining a warrant, the police may 
not enter a person’s home without a warrant or consent.443 Indeed, “[i]f the 
officers in [these cases] were excused from the constitutional duty of 
presenting their evidence to a magistrate, it is difficult to think of a case in 
which it should be required.”444 

In State v. Henry, the Supreme Court of New Jersey tried to combat 
this argument by stating that “[i]t is not a constitutional imperative for 
police officers to secure arrest warrants when practicable as long as the 
arrest is supported by probable cause.”445 In support, the court quoted, 
cited or discussed State v. Doyle, United States v. Watson, and United States 
v. Rabinowitz.446 However, Watson dealt with the warrantless entry of a 
person’s car, which is not afforded the same constitutional protections as 
one’s home.447 In Doyle, exigent circumstances justified a warrantless police 
entry.448 Exigent circumstances do not typically exist in consent-once-
removed cases;449 if they did, the doctrine would be superfluous. Finally, 

 

 442.  See, e.g., United States v. Yoon, 398 F.3d 802, 813 (6th Cir. 2005) 
(Gilman, J., dissenting) (“[T]here was no justifiable reason for the police not to seek a 
warrant before entering [the defendant’s] apartment.”); Akinsanya, 53 F.3d at 856 n.1; 
Diaz, 814 F.2d at 457; United States v. Santiago, Nos. 92 CR 881-1, 92 CR 881-2, 1993 
WL 75140, at *2 (N.D. Ill. Mar. 15, 1993) (noting that facts did not “suggest that at the 
time of entry, the . . . agents had an objective and reasonable fear that the defendants 
would either destroy the drug evidence or flee the scene before a telephonic warrant 
could be obtained” (citations omitted)); Henry, 627 A.2d at 128. 
 443.  See Donovan v. Dewey, 452 U.S. 594, 598 n.6 (1981).  
 444.  Johnson v. United States, 333 U.S. 10, 15 (1948).  
 445.  Henry, 627 A.2d at 129 (citing United States v. Watson, 423 U.S. 411, 423 
(1976)).  
 446.  Id. at 128–29. 
 447.  Watson, 423 U.S. at 413; see also United States v. Ross, 456 U.S. 798, 806–
07 (1982) (holding there is a lower expectation of privacy in a vehicle compared to a 
home).  
 448.  State v. Doyle, 200 A.2d 606, 612 (N.J. 1964) (“It was not unreasonable to 
believe that an identifying declaration and request for admittance to this second floor 
apartment would result in the destruction, elimination or secretion of at least some 
incriminating evidence.” The court believed “the nature of the offense, the exigencies 
of the situation and the conduct of the officers were such that their search following the 
arrest should not be adjudged constitutionally impermissible.” (citing State v. Smith, 
181 A.2d 761 (N.J. 1962))). 
 449.  See, e.g., United States v. Akinsanya, 53 F.3d 852, 856 n.1 (7th Cir. 1995) 
(applying the consent-once-removed doctrine when “[e]xigent circumstances did not 
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Rabinowitz,450 which is quoted extensively by Henry,451 established a 
doctrine that could “withstand neither historical nor rational analysis” and 
was overruled by the U.S. Supreme Court in Chimel v. California.452 The 
Chimel court quoted and fully endorsed precedent that directly contradicts 
the Henry court’s argument: 

“The right of privacy was deemed too precious to entrust to the 
discretion of those whose job is the detection of crime and the arrest of 
criminals. . . . And so the Constitution requires a magistrate to pass on 
the desires of the police before they violate the privacy of the home. 
We cannot be true to that constitutional requirement and excuse the 
absence of a search warrant without a showing by those who seek 
exemption from the constitutional mandate that the exigencies of the 
situation made that course imperative.”453 

Thus, in light of its reliance on inapplicable or overruled case law, it seems 
apparent that the Supreme Court of New Jersey is simply wrong: absent 
exigent circumstances or true consent, it is a constitutional imperative that 
law enforcement obtain a warrant prior to entering or searching one’s 
home, even after establishing probable cause.454 

b. Who would ever side with Darth Vader? Some extremists could 
conceivably argue that the Constitution should not apply to drug dealers. 
Such an argument—that drug dealers are criminals who are infesting the 
United States with dangerous drugs and weapons and that any method 
should be utilized to assure their capture and detention, including entering 
their homes without a warrant upon the establishment of probable cause—
stems from frequently used war metaphors and rhetoric used in the war on 
drugs.455 This Article refers to such reasoning as the “Darth Vader” 

 

exist”); United States v. Diaz, 814 F.2d 454, 459 (7th Cir. 1987) (finding valid entry 
under the consent-once-removed doctrine “even though there were no exigent 
circumstances”). 
 450.  United States v. Rabinowitz, 339 U.S. 56, 56 (1950). 
 451.  Henry, 627 A.2d at 128–29. 
 452.  Chimel v. California, 395 U.S. 752, 760 (1969).  
 453.  Id. at 761 (quoting McDonald v. United States, 335 U.S. 451, 455–56 
(1948)).  
 454.  See Payton v. New York, 445 U.S. 573, 590 (1980) (“[T]he Fourth 
Amendment has drawn a firm line at the entrance to the house. Absent exigent 
circumstances, that threshold may not be reasonably crossed without a warrant.”). 
 455.  See Roseanne Scotti, Comment, The “Almost Overwhelming 
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argument because it portrays the defendant as a villain with whom no 
reasonable person would side. Darth Vader arguments have been used in 
drug cases for years.456 Prosecutors frequently rely on War on Drugs 
rhetoric to influence decision making and to skew facts.457 Such discourse 
“undermines legal reasoning, limits judicial independence, and 
circumscribes the scope of intelligent discussion about drug issues in 
American jurisprudence.”458 Members of the U.S. Supreme Court have 
expressed their dissatisfaction with using the Darth Vader argument to 
apply the Fourth Amendment unevenly: 

“[I]t is easy to make light of insistence on scrupulous regard for the 
safeguards of civil liberties when invoked on behalf of the unworthy. It 
is too easy. History bears testimony that by such disregard are the 
rights of liberty extinguished, heedlessly at first, then stealthily, and 
brazenly in the end.”459 

As explained below, the potential for the brazen extinction of liberty is 
especially prevalent in the consent-once-removed context. 

However, it is important to note that there is nothing in the consent-
once-removed doctrine that limits its application to drug dealers.460 It is 
applicable to all situations in which a government agent consensually 
enters a person’s home and establishes probable cause.461 In what a federal 
appellate judge called “the dog-gonest case ever to reach a federal 
appellate court,” the Sixth Circuit examined a ruling from a federal district 

 

Temptation”: The Hegemony of Drug War Discourse in Recent Federal Court Decisions 
Involving Fourth Amendment Rights, 10 TEMP. POL. & CIV. RTS. L. REV. 139, 144–47 
(2000) (stating that rhetoric demonizing the use of drugs and drug dealers has 
frequently been used to allow greater repression of civil liberties in drug cases).  
 456.  See id. at 147–52. 
 457.  See id. 
 458.  Id. at 141. 
 459.  United States v. Montoya de Hernandez, 473 U.S. 531, 567 (1985) 
(Brennan, J., dissenting) (quoting Davis v. United States., 328 U.S. 582, 597 (1946) 
(Frankfurter, J., dissenting)). 
 460.  See State v. Johnston, 518 N.W.2d 759 (Wis. 1994) (using consent once 
removed to validate the warrantless entry upon establishing probable cause for an 
arrest based on witnessing underage drinking). 
 461.  Recall, the doctrine is applicable any time a government agent (1) gains 
consensual entry, (2) establishes probable cause to make an arrest, and (3) immediately 
summon for help from police officers. See, e.g., United States v. Diaz, 814 F.2d 454, 459 
(7th Cir. 1987).  
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court that applied the consent-once-removed doctrine to a police entry into 
a home to investigate the not-so-nefarious offense of failing to have a dog 
breeder’s license.462 In O’Neill v. Louisville/Jefferson County Metro 
Government, Mr. and Mrs. O’Neill bred their adult bulldogs for the first 
and only time, welcomed eleven puppies into their home, and advertised 
these puppies for sale.463 After selling four of the pups, they were scheduled 
to meet two potential buyers, who, unbeknownst to the couple, were 
undercover agents from the Louisville Metro Animal Services agency 
(LMAS).464 When the officers arrived, they were invited inside where they 
looked at the puppies.465 The officers then stepped outside after telling the 
O’Neills they wanted to discuss purchasing one of the puppies.466 Moments 
later, the O’Neills heard a knock at the door, and opened the door to find 
several LMAS uniformed officers accompanying the purported buyers.467 
At that point, the officers demanded to see the O’Neills’ breeder’s 
license.468 After learning the O’Neills lacked the required license, the 
O’Neills witnessed the LMAS authorities enter their home without a 
warrant or consent and conduct a seizure of not only the pups, but also the 
adult dogs.469 

The following morning the O’Neills went to the LMAS dog pound to 
retrieve their dogs.470 They were advised by the Director of the LMAS they 
would have to pay a $3,000 fine or be arrested unless they agreed to a 
deal—pay $1,020.95 to take their dogs home.471 After agreeing to the deal, 
but before the dogs were released, each dog received a microchip and 
unnecessary vaccinations.472 In addition, the adults were neutered. During 
their short stay at the LMAS facility, the dogs contracted various infections 
requiring “expensive veterinary treatment.”473 In addition, the O’Neills 
were forced to sell the remaining seven pups for less than the market 
 

 462.  O’Neill v. Louisville/Jefferson Cnty. Metro Gov’t, 662 F.3d 723, 726 (6th 
Cir. 2011). 
 463.  Id. 
 464.  Id.   
 465.  Id. at 726–27. 
 466.  Id. at 727. 
 467.  Id.  
 468.  Id. 
 469.  Id. 
 470.  Id. 
 471.  Id. 
 472.  Id.  
 473.  Id. 
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value.474 

After the O’Neills brought a civil rights action claiming a violation of 
their Fourth Amendment rights,475 the LMAS responded by claiming the 
LMAS officials’ second entry carried out by the uniformed officers was 
consistent with the consent-once-removed doctrine.476 The district court 
agreed, basing its ruling on the O’Neills’ illegal operation of a kennel in 
their home.477 However, the district court acknowledged that if the O’Neills 
were not in violation of the local kennel law, then their claims could be 
viable.478 

The Sixth Circuit ruled the consent-once-removed doctrine validates 
a second entry if the officials’ purpose was to arrest.479 Here, however, the 
officials had entered merely to investigate, which took the officials’ actions 
outside the consent-once-removed doctrine.480 Unlike the decision justified 
under the doctrine, here the “backup LMAS did not—after the undercover 
officers exited—rush in to help effectuate an arrest.”481 The implication, of 
course, was that if an arrest was their purpose, then they could have 
applied the doctrine in this context.482 

Incidents like that experienced by the O’Neills should prompt the 
citizenry to be concerned about the privacy of their own home. If average 
Americans understood how easily they could be caught in the web of the 
consent-once-removed doctrine for a relatively minor transgression, they 
would likely disapprove of this doctrine, which so readily transforms a 
personal home into a forum that police are entitled to enter. Any 
overzealous law enforcement agent can eradicate any citizen’s personal 
protections, established by years of Supreme Court precedent, by merely 
entering a person’s home and viewing illegal activity. Society’s Darth 
Vaders are not the only ones that should be concerned. 

c. Easily administrable rules. In Atwater v. City of Lago Vista, the 
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Supreme Court stated that “[c]ourts attempting to strike a reasonable 
Fourth Amendment balance thus credit the government’s side with an 
essential interest in readily administrable rules.”483 Absent the consent-
once-removed doctrine, Payton governs warrantless entries of a person’s 
home.484 The Payton doctrine provides that no officer may enter a person’s 
home without a warrant, unless the entry is consented to or exigent 
circumstances necessitate immediate entry.485 Exigent circumstances “are 
few in number and carefully delineated.”486 Thus, if a police officer wants to 
enter a person’s home, the officer needs to determine if (1) a warrant exists 
allowing entry; (2) there is consent to enter; or (3) one of a few exigent 
circumstances permits entry.487 There is nothing that makes this doctrine 
difficult to administer. In fact, it provides a safe harbor for police to take 
advantage of if any difficulty should arise: when in doubt, get a warrant. It 
would be an insult to law enforcement if any court determined that police 
needed an easier administrable rule of entry or search. Therefore, the 
“interest in readily administrable”488 rules cannot be a justification for 
adopting the consent-once-removed doctrine. 

3. On Balance 

Considering the longstanding and fundamental privacy interests a 
person has in her home on one hand and the lack of substantiated 
governmental interest on the other, it seems clear that the consent-once-
removed doctrine is not reasonable. Moreover, the authors of this Article 
are not aware of a single case upon which the doctrine has been applied 
that would be reasonable given the discussion above. 

IV. CONCLUSION 

The consent-once-removed doctrine, like a number of other short-
lived judicial creations that eventually ended up in the scrap heap of 

 

 483.  Atwater v. City of Lago Vista, 532 U.S. 318, 347 (2001) (citing New York 
v. Belton, 453 U.S. 454, 458 (1981)). 
 484.  See Payton v. New York, 445 U.S. 573, 589–90 (1980). 
 485.  Id.  
 486.  Welsh v. Wisconsin, 466 U.S. 740, 749 (1984) (quoting United States v. 
U.S. Dist. Court, 407 U.S. 297, 318 (1972)). 
 487.  See Payton, 445 U.S. at 589–90; see also Illinois v. Rodriguez, 497 U.S. 
177, 181 (1990). 
 488.  See Atwater, 532 U.S. at 347. 
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Fourth Amendment jurisprudence,489 should be reconsidered by those 
courts that have supported it. In Pearson v. Callahan, the U.S. Supreme 
Court chose to avoid deciding whether the doctrine had constitutional 
integrity when it instead extended qualified immunity to police officers 
who invoked the doctrine in a § 1983 civil rights claim.490 There, the 
plaintiff-arrestee alleged that the police violated his Fourth Amendment 
rights when they entered his home without a warrant.491 By simply stating 
that federal appellate case law in three federal circuits and two state 
supreme courts had upheld the doctrine, they concluded the plaintiff had 
not established the police had violated “clearly established law.”492 
Perhaps, the Supreme Court itself might one day decide to carefully 
scrutinize the consent-once-removed doctrine and its faulty rationale and 
rule it clearly in violation of Fourth Amendment protections. 

 

 489.  See, e.g., Richards v. Wisconsin, 520 U.S. 385, 394–95 (1997) (rejecting a 
“blanket exception to knock-and-announce requirement” in felony drug investigations 
during execution of a search warrant); Mincey v. Arizona, 437 U.S. 385, 395 (1978) 
(holding “the ‘murder scene exception’ created by the Arizona Supreme Court is 
inconsistent with the Fourth and Fourteenth Amendments—that the warrantless 
search of [the defendant’s] apartment was not constitutionally permissible simply 
because a homicide had recently occurred there”). In some instances, the Court has 
reconsidered and curtailed broad police actions that it had previously found 
acceptable. See, e.g., Chimel v. California, 395 U.S. 752, 763, 768 (1969) (holding that a 
warrantless search-incident-to-arrest in residence is confined to areas “within [the 
defendant’s] immediate control—construing that phrase to mean the area from within 
which [the defendant] might gain possession of a weapon or destructible evidence”) 
(internal quotation marks omitted), overruling United States v. Rabinowitz, 339 U.S. 
56 (1950) (finding a search incident-to-arrest exception to the warrant requirement 
permits the search of an arrestee’s entire home); see also Camera v. San Francisco, 387 
U.S. 523, 534 (1967) (holding that warrantless, routine administrative inspections of 
residences for violations of city housing health and safety codes violates the Fourth 
Amendment), overruling Frank v. Maryland, 359 U.S. 360, 365–66 (1959) (noting that 
safety inspections of private premises do not require a warrant because they do not 
involve a search for “evidence of criminal action”). 
 490.  See Pearson v. Callahan, 555 U.S. 223, 227 (2009). In doing so, the Court 
modified Saucier v. Katz, which mandated a procedure in § 1983 claims that required a 
reviewing court to consider the plaintiff’s allegation and determine if a constitutional 
or statutory right was violated by a government official and determine if the right was 
clearly established. Id. at 232–36. In Pearson, the Court resolved an official’s qualified 
immunity claims, noting that a court no longer needs to first determine if the facts 
alleged by the plaintiff made out a violation of a constitutional or statutory right. Id. at 
236. 
 491.  Id. at 228–29.  
 492.  Id. at 243–44. 
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Consent once removed is purely a bastardized version of consent. In 
consent-once-removed situations, there is no actual consent, apparent 
consent, or co-occupant consent. Forcible entry by backup officers is 
obviously beyond the scope of the defendant’s original consent granted to 
the informant or undercover officer. And, in no way has the defendant 
voluntarily consented to this intrusion into his private domain. To label this 
backup police action as a variant of consent makes a mockery of the 
English language, common sense, and the Fourth Amendment. 

Consent once removed is an unprecedented new exception to the 
warrant requirement never envisioned by the Founders. It involves an 
invasion of the sanctity of a home—a place long recognized as deserving of 
special Fourth Amendment protection. It is totally at odds with the general 
principle that warrantless searches of houses, specifically mentioned in the 
Fourth Amendment, are presumed unreasonable, subject to few carefully 
delineated exceptions. It is predicated on categorical assumptions rejected 
by the Court in other contexts: (1) evidence will invariably be destroyed; 
(2) the informant or undercover officer faces certain imminent danger; (3) 
the resident’s privacy has totally evaporated the moment the resident 
opened his door to the informant or officer; and (4) the war on drugs, or 
crime generally, involves a law enforcement interest that is superior to the 
citizen’s privacy interests, thereby automatically cloaking the police action 
with the blessing of Fourth Amendment reasonableness. This is the flimsy 
foundation upon which the consent-once-removed doctrine is constructed. 
Like the building that is about to collapse, it ought to be torn down and its 
remnants discarded to the scrap heap of Fourth Amendment history. 


