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I.  INTRODUCTION 

On October 3, 2005, President Bush nominated his White House 
Counsel, Harriet Miers, to a position on the United States Supreme Court.1  
Miers’s nomination came on the heels of John G. Roberts’s confirmation as 
Chief Justice of the Court.2  Roberts’s confirmation went very smoothly 
despite the partisan rancor concerning lower federal court nominations and 
their treatment in the Senate, and with good reason.  Roberts was a widely 
respected judge on the D.C. Circuit Court of Appeals, and while he is a 
Republican and considered to be a solid conservative vote on the Court, he 
counts supporters and friends among both political parties.  Although there 
seemed to be widespread support for Roberts’s candidacy, there was 
partisan bickering over senators’ questions concerning the possible effect 

 * Associate Professor of Government, College of William and Mary; B.A., 
University of Michigan; M.A.; Ph.D., George Washington University.  The author 
would like to thank the Hoover Presidential Library Association, the Franklin and 
Eleanor Roosevelt Institute, the Harry S. Truman Library Institute, the John F. 
Kennedy Library Foundation, the Lyndon Baines Johnson Foundation, the Gerald R. 
Ford Foundation, the Peter and Editor O’Donnell Grant Program at the Bush 
Presidential Library Foundation, the Cosmos Club Foundation, and the College of 
William & Mary’s Summer Research Grant Program for funding to support this 
research.     
 1. Remarks Announcing the Nomination of Harriet E. Miers to Be an 
Associate Justice of the United States Supreme Court, 41 WEEKLY COMP. PRES. DOC. 
1487 (Oct. 3, 2005). 
 2. See id. 
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of Roberts’s religious beliefs on his adjudication from the bench.  The issue 
arose in private meetings with individual senators, as well as during 
hearings before the Senate Judiciary Committee.   

                         
 Senator Dick Durbin (D-IL), for example, was reported to have 
asked Roberts about potential conflicts between his Catholic religious 
beliefs and the law in the areas of abortion and the death penalty during a 
private meeting between Durbin and Roberts.3  Although the Senator’s 
office denied the report, the incident furthered animosity among 
conservatives who argued that Democrats were attempting to bar religious 
conservatives from the federal judiciary.4  Senator Durbin was not the only 
member to question Roberts privately about the role of his religious beliefs 
in making judicial decisions.  Senator Tom Coburn (R-OK) not only 
questioned Roberts on the matter during a private meeting, but also 
publicly expressed the hope that Roberts’s religious beliefs would keep him 
from making a decision such as the one in Roe v. Wade.5  Reaction from 
many conservatives to this line of questioning was swift.  Senator John 
Cornyn (R-TX) asserted that such inquiries into Roberts’s religious beliefs 
were offensive, averring that “‘We have no religious tests for public office 
in this country.’”6  Tony Perkins, president of the Family Research 
Council, concurred, stating that “‘[o]ur Constitution guarantees there’ll be 
no . . . religious litmus tes

The Miers nomination was especially interesting for the way in which 
the administration, and particularly President Bush, dealt with many 
conservatives’ concerns over the reliability of a consistently conservative 
vote from potential Justice Miers, especially in light of the debate 
concerning Chief Justice Roberts.  Although Miers had a long legal career, 
she had never served as either a state or federal judge.8  Her appointment 
bucked the growing trend of appointing prior federal judges with at least 
some judicial track record, and increasingly from the ranks of the federal 

 3. Cathy Young, Why Roberts’s Religion Matters, BOSTON GLOBE, Aug. 1, 
2005, at A11. 
 4. Id. 
 5. E.J. Dionne, Jr., Why It’s Right to Ask About Roberts’s Faith, WASH. 
POST, Aug. 2, 2005, at A13. 
 6. Id. 
 7. Young, supra note 3, at A11. 
 8. Elisabeth Bumiller, Bush Names Counsel as Choice for Supreme Court, 
N.Y. TIMES, Oct. 4, 2005, at A1. 
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courts of appeals.9  After conservatives were disappointed by President 
George H.W. Bush’s appointment of David Souter, the “stealth” nominee, 
in 1990, President George W. Bush was called upon to explain his choice of 
Harriet Miers.10  He was forced to fight for her candidacy not only amidst 
criticism from the opposition party, but also from his own conservative 
base.11 

Shortly after Bush announced Miers’s nomination to the Court, 
prominent conservatives began to express their concerns over the selection.  
William Kristol, executive editor of the Weekly Standard, expressed his 
dissatisfaction with the nomination, adding that he was “‘disappointed, 
depressed and demoralized’” with the President’s choice.12  Other 
conservative leaders expressed concern that Miers might become “another 
David Souter,” or announced their outright opposition, as in the case of 
Troy Newman, president of Operation Rescue, who stated, “‘We must 
reject the nomination . . . .’”13  Prominent Republican senators, including 
some on the Senate Judiciary Committee, issued lukewarm statements, 
such as Senator Tom Coburn’s statement that Miers “‘deserves a fair and 
thorough hearing and confirmation process.’”14  Others, such as Senator 
Sam Brownback (R-KS), simply failed to issue a statement despite requests 
from the media.15   

As conservative leaders and senators stated their concerns over the 
President’s choice, Miers’s friends and colleagues sought to reassure their 
ideological allies that Miers would be a solid conservative vote on the 
Court.  In particular, Nathan Hecht, a Texas Supreme Court justice and 
Miers’s close friend, spread the word that Miers was a “pro-life” 
Evangelical Christian.16  Initially, the Bush Administration declined to 
comment on such reports.17  Dana Perino, then a White House 
spokesperson, stated that President Bush had not asked Miers about her 

 9. See LAWRENCE BAUM, THE SUPREME COURT 51–57 (8th ed. 2004) 
(discussing trends in the legal backgrounds of recent Supreme Court justices). 
 10. See Charles Babington & Thomas B. Edsall, Conservative Republicans 
Divided over Nominee, WASH. POST, Oct. 4, 2005, at A11. 
 11. Id. 
 12. Id. 
 13. Id. 
 14. Id. 
 15. Id. 
 16. Michael Grunwald et al., Strong Grounding in the Church Could Be a 
Clue to Miers’s Priorities, WASH. POST, Oct. 5, 2005, at A1. 
 17. Id. 
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views on abortion or any other issue, and that a Justice who exercised 
judicial restraint “‘would not allow personal views to affect his or her 
rulings based on the law.’”18  However, as the debate within the 
conservative base continued, the administration changed its strategy in 
addressing Miers’s views. 

As the controversy over Miers’s nomination continued, the 
administration also began speaking out about her religious views.19  The 
President was asked to address the administration’s strategy of discussing 
Miers’s religious beliefs in appealing to his conservative base.20  Framing 
the administration’s effort in garnering support as “‘our outreach 
program,’” the President explained, “‘People ask me why I picked Harriet 
Miers . . . . They want to know as much as they possibly can before they 
form opinions.  And part of Harriet Miers’s life is her religion.’”21  

A prominent part of the administration’s campaign was carried out by 
James Dobson, head of Focus on the Family.  In a radio show that aired on 
October 12, Dobson revealed that the President’s deputy chief of staff, 
Karl Rove, had discussed Miers’s selection with him two days before it was 
announced.22  During that conversation, Rove told Dobson that: 

 Harriet Miers is an Evangelical Christian, that she is from a very 
conservative church, which is almost universally pro-life, that she had 
taken on the American Bar Association on the issue of abortion and 
fought for a policy that would not be supportive of abortion, [and] that 
she had been a member of the Texas Right to Life.23   

Although some conservative Christian leaders may have been 
mollified by this information, as Dobson conveyed it to them, that was not 
universally the case.  Indeed, Reverend Patrick Mahoney, director of the 
anti-abortion Christian Defense Coalition, called it “‘both troubling and 
hypocritical’” to rely on Miers’s evangelical religious beliefs for support.24  
Jan LaRue, the chief counsel for Concerned Women for America, put it 

 18. Id. 
 19. See Peter Baker & Charles Babington, Role of Religion Emerges as Issue, 
WASH. POST, Oct. 13, 2005, at A8. 
 20. Id. 
 21. Id. 
 22. Focus on the Family (syndicated radio broadcast Oct. 12, 2005) (transcript 
on file with The Drake Law Review). 
 23. Id. 
 24. Charlie Savage, Bush, Promoting Miers, Invokes Her Faith, BOSTON 
GLOBE, Oct. 13, 2005, at A1. 
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more bluntly, stating that “‘most of those emphasizing Miss Miers’s faith 
have [previously] resisted any attempt to impose a religious test on any 
person seeking public office.  The Constitution forbids it.’”25 

Thus, in each of President Bush’s first two appointments to the 
Supreme Court, the candidates’ religious beliefs became a prominent part 
of the debate.  Arguably the debate was more pronounced in the case of 
Harriet Miers.  This likely resulted from the fact that not only did senators 
and various conservative group leaders make an issue of Miers’s religion, 
but also the President himself emphasized her religious beliefs in an 
attempt to build support for her candidacy among the conservative base.26 

Even after Miers withdrew her nomination from consideration, 
discussion of religious beliefs continued to be an issue, though a much less 
prominent one, in the case of the President’s next candidate, Samuel Alito.  
Alito, like Roberts, is Catholic.27  His confirmation to the Court resulted 
in—for the first time in the Court’s history—a majority of Catholic Justices 
on the high bench.28  Indeed, the five sitting Catholic Justices—Scalia, 
Kennedy, Thomas, Alito, and Roberts—make up nearly half of the number 
of Catholic Justices ever to serve on the Court, as there have only been 
eleven.29  Not surprisingly, this historic development, along with the debate 
surrounding the Roberts and Miers nominations, resulted in yet further 
discussion as to what role Judge Alito’s religious views might play in his 
decisionmaking as a Supreme Court Justice.30 

The amount and intensity of recent discussion about the religious 
beliefs of Supreme Court nominees has led some to ask about the role of 
religion in the Supreme Court nomination process.  Interestingly, it is not 
only at the level of Supreme Court appointments that candidate religion 
has recently received attention.  With the use of programs such as “Justice 
Sunday,” many religious conservatives have sought to frame the opposition 
to lower federal court nominations along religious lines, particularly anti-

 25. Id. (alteration in original). 
 26. See id. 
 27. Sheldon Goldman, The Politics of Appointing Catholics to the Federal 
Courts, 4 U. ST. THOMAS L.J. 193, 202 (2006). 
 28. Id. at 193. 
 29. These eleven include the current Catholic justices as well as Justices 
Brennan, Butler, McKenna, Murphy, Edward White, and Chief Justice Taney.  See LEE 
EPSTEIN ET AL. THE SUPREME COURT COMPENDIUM:  DATA, DECISIONS & 
DEVELOPMENTS 280 tbl.4-3 (4th ed. 2007).   
 30. See, e.g., Alan Cooperman, Court Could Tip to Catholic Majority:  Some 
Say SlantIs Dangerous; Others See Historic Victory, WASH. POST, Nov. 7, 2005, at A3. 
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Catholic lines.31   

For example, in the heated confirmation battle over President Bush’s 
appointment of William Pryor, Jr. to the Eleventh Circuit Court of 
Appeals, Senate Democrats allegedly opposed Pryor based on his 
Catholicism.  Indeed, Pryor’s supporters placed newspaper advertisements 
featuring the closed doors to a courthouse and a sign saying that 
“‘Catholics need not apply.’”32   

Given this recent attention to religion in nomination politics, I seek to 
explain what role, if any, religion plays in the selection of Supreme Court 
nominees.33  Why might Presidents consider a candidate’s religious 
affiliation or beliefs pertinent to the selection decision?  Do Presidents 
consider religion in selecting a candidate for appointment to the United 
States Supreme Court?  Does religion systematically affect a President’s 
selection decisions?  Did, for example, President Bush choose Harriet 
Miers to be his candidate for the Court because of her religious views?   

My attention here is specifically focused on the President’s selection 
decision.  In focusing on the selection stage of the process, I refer to the 
time from which the President learns of a vacancy on the Court until he 
officially announces a candidate to fill that vacancy.  Although we have 
anecdotal evidence that federal judicial candidates’ religious views have 

 31. See generally Thomas B. Edsall, Conservatives Rally for Justices:  Leaders 
Ask for Nominees Who Will End Abortion and Gay Rights, WASH. POST, Aug. 15, 
2005, at A2. 
 32. William H. Pryor, Jr., The Religious Faith and Judicial Duty of an 
American Catholic Judge, 24 YALE L. & POL’Y REV. 347, 347–48 (2006) (citing Charles 
Hurt, Democrats Target Religious Belief of Bush Judicial Nominee, WASH. TIMES (Nat’l 
Wkly. Ed.), July 28, 2003, at 5); see also Paul J. Wahlbeck, Religion and Judicial 
Politics, in THE OXFORD HANDBOOK OF RELIGION AND AMERICAN POLITICS (Corwin 
E. Schmidt et al. eds., forthcoming 2008).   
 33. There is, as several commentators on President Bush’s nominees 
mentioned during the debate, another important question with respect to the 
consideration of religion in the judicial selection process.  It might reasonably be 
argued that such consideration violates the constitutional prohibition on a religious test 
for public office.  See J. Gregory Sidak, True God of the Next Justice, 18 CONST. 
COMMENT. 9 (2001) (discussing the history of the Religious Test Clause, its role in 
Supreme Court nominations, and the lack of remedies for its violation); see also 
Winston E. Calvert, Note, Judicial Selection and the Religious Test Clause, 82 WASH. U. 
L.Q. 1129, 1132 (2004) (distinguishing between ideological and religious tests in the 
Religious Test Clause context and arguing that the Clause should merely prohibit 
“denominational and theological tests for judicial office,” not ideological tests, 
“regardless of possible religious motivation[s]” for nominees’ ideological beliefs).  That 
is an interesting argument, but one that is outside of the scope of the current analysis. 



Nemacheck 9.0  5/2/2008  7:50 AM 

2008] The Role of Candidate Religious Beliefs in Selection Politics 711 

 

 

been an issue in confirmation politics, even a topic for discussion in 
confirmation hearings, this Article centers on whether religion is important 
in the President’s choice of a nominee to the Court.  President Bush, for 
example, certainly implied that Harriet Miers’s religion was important 
when choosing her as a candidate for the Supreme Court.34 

To determine whether religion affects the President’s selection 
decision, I analyze the President’s choice of a nominee from a list of 
potential candidates for the Supreme Court—that is, I analyze the choice 
from a “short list” of candidates.35  By “short list,” I mean the list of 
candidates who are being seriously considered for appointment to the 
Supreme Court.  Though we frequently hear the term short list used by the 
media, compiling such lists is not easy.  In a few rare circumstances, 
Presidents do have such lists, but it is far more common that Presidents or 
their administrations have files and folders on candidates they are 
considering for the Court.  To compile a short list for each nomination to 
the Court, I relied entirely on the papers of the Presidents making 
appointments to the Court.  I combed through the presidential papers of 
Presidents Hoover through George H.W. Bush.  However, in order to 
include the most recent appointments to the Court—those of Presidents 
Clinton and Bush, for whom such papers are not yet available—I relied 
upon secondary academic and press accounts to develop short lists. 

In the following sections, I will analyze the role of religion in Supreme 
Court nomination politics by examining presidential selection decisions 
from Herbert Hoover’s choice of Charles Evans Hughes in 1930 through 
President George W. Bush’s nomination of Samuel Alito in 2005.  First, I 
will consider why a President might consider a candidate’s religion in 
making his choice of a nominee to the U.S. Supreme Court.  As discussed 
above, there is ample anecdotal evidence to support the hypothesis that in 
recent appointments to the federal judiciary, religion has been an 
important factor, at least in terms of the political rhetoric.  Additionally, 
many scholars studying judicial selection have found that religion has 
historically been an important factor in judicial appointment politics.36  

 34. See, e.g., Baker & Babington, supra note 19, at A8 (reporting Bush’s 
approval of the White House campaign to highlight Miers’s religious beliefs in assuring 
conservatives who were skeptical of her nomination). 
 35. For a full discussion of compiling the Presidents’ short lists, see 
CHRISTINE L. NEMACHECK, STRATEGIC SELECTION 55–60 (2007). 
 36. BAUM, supra note 9, at 41; LEE EPSTEIN & JEFFREY A. SEGAL, ADVICE 
AND CONSENT:  THE POLITICS OF JUDICIAL APPOINTMENTS 58–59 (2005); DAVID M. 
O’BRIEN, STORM CENTER:  THE SUPREME COURT IN AMERICAN POLITICS 49–52 (7th 
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How might a candidate’s religious beliefs be pertinent to the President’s 
selection decision? 

In the next Section, I discuss a systematic analysis of Presidents’ 
selection decisions and the role of religion in that process.  In other words, 
I examine the factors that shape the President’s choice of a nominee to the 
U.S. Supreme Court.  In previous work on the Supreme Court selection 
process, I have found that there are systematic factors that affect 
Presidents’ selection decisions over time.37  My prior work on the dynamics 
of Presidents’ selection decisions failed to indicate that a candidate’s 
religion systematically affected the President’s choice of a nominee to the 
Court.38  In this Section, I will further evaluate the role of religion in the 
President’s selection decision to determine what effect, if any, religion has 
on a President’s choice. 

In the last Section, I turn to an interesting puzzle:  if a candidate’s 
religion fails to inform the President’s choice of a nominee, what kind of a 
role might it play in selection politics?  It is clearly a topic that garners the 
attention of actors in the selection process.  Why might this be the case?  
Perhaps religion has not systematically affected selection decisions, but it 
has mattered in individual selection decisions over the twentieth century. 

II. WHY CONSIDER RELIGION? 

In my analysis of Presidents’ selection deliberations, I contend that 
although there are many unique and individual factors in any given 
selection decision, we can appropriately envision the process as one that is 
systematic and that can be largely explained through a theoretical 
framework.39  There are two broad themes that inform Presidents’ 
selection decisions:  uncertainty and strategic

ed. 2005); BARBARA A. PERRY, A “REPRESENTATIVE” SUPREME COURT?  THE IMPACT 
OF RACE, RELIGION, AND GENDER ON APPOINTMENTS 131–38 (1991); P.S. Ruckman, 
Jr., The Supreme Court, Critical Nominations, and the Senate Confirmation Process, 55 
J. POL. 793, 796 (1993).  See generally CHARLES H. SHELDON & LINDA S. MAULE, 
CHOOSING JUSTICE:  THE RECRUITMENT OF STATE AND FEDERAL JUDGES (1997) 
(analyzing the judicial selection process at the state and federal levels); GEORGE 
WATSON & JOHN A. STOOKEY, SHAPING AMERICA:  THE POLITICS OF SUPREME COURT 
APPOINTMENTS (1995) (detailing the nomination and confirmation processes for the 
Supreme Court). 
 37. NEMACHECK, supra note 35, at 133–40. 
 38. See id. 
 39. In this section I draw heavily on my work in Chapter Two of Strategic 
Selection.  See NEMACHECK, supra note 35, at 30–54. 
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appo

of the real 
reasons for this mistake was there was no real consultation.’”42 

Regardless of the individual President or the vacancy in question, all 
selection decisions are characterized by uncertainty.  There are two types.  
First, Presidents are uncertain about how their Supreme Court nominees 
will act once confirmed to the Supreme Court and outside the scope of the 
Presidents’ influence.  Knowing that they will be largely impotent to 
influence their nominees’ future judicial behavior, Presidents seek to 
appoint candidates about whose future behavior they are most certain.   

The second type of uncertainty Presidents confront is the 
confirmation process itself.  Even if the President selects a candidate whose 
future judicial behavior could be perfectly predicted, that candidate must 
still secure Senate confirmation.  And, as illustrated by President Reagan’s 
nomination of Judge Robert Bork, choosing a candidate whose position on 
important legal questions of the day is widely known can be problematic 
during the confirmation stage of the appointment process.  Although most 
Supreme Court nominees are confirmed by the Senate—since 1789 the 
Senate has confirmed 122 of Presidents’ 158 nominations to the Court—the 
roughly 20% rate of rejection is significant.40  This is particularly the case 
as compared to the 4.4% rejection rate for executive branch

intments.41   

Given the degree of uncertainty, I contend that Presidents act 
strategically within both institutional and political constraints.  There is a 
variety of strategies a President might pursue to lessen his uncertainty, 
both about a nominee’s future judicial behavior and about the Senate’s 
confirmation decision.  Some of these tactics might include consulting with 
members of Congress to gather information on potential candidates for the 
vacancy.  Recommendations from Congress might provide Presidents with 
greater certainty about a candidate’s likely behavior on the bench.  The 
simple act of consultation might also help to ease the candidate’s 
nomination prospects.  For example, senators complained that President 
Bush should have engaged in more consultation with members of Congress 
on Harriet Miers’s nomination.  Senator Chuck Schumer (D-NY), a 
member of the Senate Judiciary Committee, stated, “‘One 

 
 40. U.S. Senate, Supreme Court Nominations, 1789–Present, 
http://www.senate.gov/pagelayout/reference/nominations/reverseNominations.htm (last 

pr. 

s to Executive Branch Nominations 1885–1996, 43 AM. J. POL. SCI. 1122, 1126 

visited A 13, 2008). 
 41. Nolan McCarty & Rose Razaghian, Advice and Consent:  Senate 
Response
(1999). 
 42. David Stout & Timothy Williams, Miers Ends Supreme Court Bid After 
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With this framework in mind, why would a President consider religion 
when selecting a nominee for the Supreme Court?  One reason a President 
might consider a candidate’s religious beliefs is that those beliefs might 
provide insight into how the candidate would act once confirmed.  That is, 
to the extent that a potential nominee’s religious affiliation sheds light on 
her future judicial behavior, a President has some incentive to consider that 
nominee’s religious beliefs.  It provides information and helps to lessen his 
uncertainty in making a selection decision.   

Indeed, there is some evidence that religion can provide such insight.  
In their examination of evangelical state supreme court justices, Songer 
and Tabrizi found that, in several issue areas, including the death penalty, 
gender discrimination, and obscenity, evangelical justices were significantly 
more conservative than were mainstream Protestant, Catholic, and Jewish 
justices.43  This study would tend to provide support for the contention 
that, due to her evangelical religious beliefs, Harriet Miers might have 
provided a solid conservative voice on the Suprem

There is also evidence of current and past Justices on the United 
States Supreme Court that would caution against putting too much stock in 
how a candidate’s religious beliefs might guide him in making decisions on 
the Court.  In his testimony before the Senate Judiciary Committee, Chief 
Justice John Roberts asserted that his religious beliefs would not play a 
role in his decisionmaking on the high bench:  “[M]y faith and my religious 
beliefs do not play a role in judging.  When it comes to judging, I look to 
the law books and always have.  I don’t look to the Bible or any other 
religious source.”44   

For obvious reasons, a candidate before the Judiciary Committee has 
reason to argue that his religion will not affect his decisions on the bench, 
regardless of whether that is true.  However, there is also evidence that 
statements like the one made by Chief Justice Roberts have held true for 
several previous Catholic Justices on the Supreme Court.  William 

 
Failing to Win Support, N.Y. TIMES (Online), Oct. 27, 2005, 
http://www.nytimes.com/2005/10/27/politics/politicsspecial1/27cnd-scotus.html.  For a 
fuller discussion on the theoretical framework of uncertainty and strategy in selection, 
see NEMACHECK, supra note 35, at 30–54, 136. 
 43. Donald R. Songer & Susan J. Tabrizi, The Religious Right in Court:  The 
Decision Making of Christian Evangelicals in State Supreme Courts, 61 J. POL. 507, 520–
22 (1999). 
 44. Confirmation Hearing on the Nomination of John G. Roberts, Jr. to Be 
Chief Justice of the United States Before the S. Comm. on the Judiciary, 109th Cong. 227 
(2005). 
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uidelines, we would have 
expe

ures.49  However, the 
decis

spectively, the first Catholic and the first Jew appointed to the 
Cour

 

Brennan, whose nomination was heavily lobbied for by Cardinal Spellman 
of the Catholic Church and over 150 Catholic bishops,45 proved to be one 
of the Court’s most liberal members—he voted with the majority in Roe v. 
Wade46 and continued to vote to uphold abortion rights in subsequent 
cases.  Had he voted according to religious g

cted him to be in the dissent in such cases.   

Justice Kennedy, while not nearly as liberal as his co-religionist 
Justice Brennan, has also voted to uphold the basic tenets of Roe, though 
he has typically been in the majority when the Court has allowed 
restrictions on certain types of abortion procedures, such as when the 
Court upheld the Partial-Birth Abortion Ban Act in Gonzales v. Carhart.47  
On the other hand, Justices Scalia and Thomas, also Catholics, have voted 
to strike down Roe.48  Of course, in doing so, those Justices have argued 
that the Constitution does not provide a right to privacy and such matters 
are thus appropriately dealt with by state legislat

ion is in line with the doctrine of their religion. 

Barbara Perry’s examination of religious, gender, and racial 
representation on the U.S. Supreme Court provides perhaps the most 
comprehensive overview of the appointment of religious minorities to the 
Court.50  Perry examines the development of both a “Catholic seat” and 
“Jewish seat” on the Court from Andrew Jackson’s appointment of Roger 
Taney in 1836 and Woodrow Wilson’s appointment of Louis Brandeis in 
1916—re

t.51 

In conducting her analysis, Perry suggests another reason Presidents 
may have sought to nominate a candidate from a religious minority group: 
to deliberately provide the groups with representation on the Court, 
particularly if they were attempting to garner or shore up electoral support 
from members of these groups.52  This, of course, might be particularly 

 45. Notes of Meeting Between President Dwight D. Eisenhower and Herbert 
Brownwell, Attorney Gen. (Dec. 2, 1954) (on file with the Dwight D. Eisenhower 
Presidential Library). 
 46. Roe v. Wade, 410 U.S. 113 (1973). 
 47. Gonzales v. Carhart, 127 S. Ct. 1610 (2007). 
 48. See, e.g., Stenberg v. Carhart, 530 U.S. 914 (2000). 
 49. See, e.g., id. at 980–83 (Thomas, J., dissenting). 
 50. PERRY, supra note 36. 
 51. Id. at 13–14; see also id. at 19–87 (recounting the complete histories of the 
“Catholic seat” and the “Jewish seat”). 
 52. Id. at 19. 
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crue not only to him 
perso

g nominees 
to fil

ess, such considerations were not 
consistent across administrations.57   

 affiliations when choosing a 
nomi

 

important if the vacancy on the Court was in a so-called “Catholic seat” or 
“Jewish seat.”53  Perry’s argument is consistent with a strategically-minded 
President.  A strategic President might well consider the electoral benefits 
of such a choice.  These are benefits that will ac

nally, but also to his congressional copartisans. 

Perry’s nuanced analysis concludes that the original selection of 
nominees from minority religious groups was not the result of a drive for 
representation but, instead, a decision to nominate the candidate in spite of 
the difficulty that might arise because of the candidate’s religious beliefs.54  
She did, however, conclude that religion was a factor in selectin

l the seats of religious minorities as they became vacant.55   

Sheldon Goldman’s more recent examination of Catholic 
appointments to the U.S. Supreme Court is consistent with Perry’s account.  
Goldman analyzes Presidents’ motivations in making appointments to the 
federal courts and concludes that Presidents pursuing a partisan agenda—
that is, seeking rewards for themselves and their parties—might consider 
religion in making appointments to the Court.56  His research illustrates 
that while some Presidents pursued a partisan agenda and considered 
religion in the appointment proc

III.  RELIGION AND THE PRESIDENT’S CHOICE OF A NOMINEE 

The theoretical framework suggested above, in addition to the 
literature on religion in the Supreme Court appointment process, suggests 
that religion might play a systematic role in the appointment process.  That 
is, given certain institutional and political constraints, Presidents might 
strategically consider candidates’ religious

nee from the short list of candidates.   

The literature suggests several conditions under which we might 
expect Presidents to consider religion in the appointment process.  The first 
is in cases when a vacancy occurs in a “religious seat” on the Court.58  In 
such cases, we might well expect that Presidents would be constrained by 

 53. See id. 
 54. Id. at 131. 
 55. Id. at 131–32. 
 56. Goldman, supra note 27, at 198–202. 
 57. Id. 
 58. See, e.g., PERRY, supra note 36, at 13–14. 
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 briefly describe the selection 
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ision, I contend that 
they 

selecting a candidate who shares the outgoing Justice’s religious 
affiliation.59  In a similar vein, we might also expect that Presidents, who 
depend on a particular religious constituency for their electoral support, 
would be more likely to consider candidates from tha

 making their nominations to the Supreme Court.60 

The desire to lessen uncertainty might also suggest that Presidents 
consider candidates’ religious affiliations in order to better predict their 
future behavior on the Court.61  If religion provides some informational 
advantage and Presidents seek to appoint candidates to the bench who 
reflect their own views, we might expect that Presidents would be m

 to choose candidates who mirror their own religious affiliation.   

In previous research, I have analyzed Presidents’ selection of 
Supreme Court nominees from President Hoover’s appointment of Charles 
Evans Hughes in 1930 through President George W. Bush’s nomination of 
Samuel Alito in late 2005.62  In conducting that research, I did not find a 
systematic role for religion in the selection process.63  Here, I seek to 
further develop the potential role of religion in the selection decision.  
Before I detail the analysis here, I will very

l I used to test the hypothesis above.   

In analyzing the dynamics of Presidents’ selection decisions, I 
developed a model to explain the President’s choice of a final nominee to 
the court.  I used a discrete-choice model (here conditional logit) that 
allowed me to calculate the likelihood that one candidate would be chosen 
for the Court, conditioned on the probability of any other candidate on the 
President’s short list of nominees arising as the final choice.  As I indicated 
above, my theoretical framework informed my analysis.  Given the 
uncertainty that Presidents face in the selection dec

will act strategically to lessen their uncertainty.   

I found that Presidents did select candidates about whose future 
behavior on the Court they could be most certain, but in doing so they also 

 

 59. Id. at 131–32. 

cision making even when [other] control variables have 

a note 35, at 119. 
0. 

 60. Id. at 19. 
 61. See Songer & Tabrizi, supra note 43, at 522–23 (finding that, in the 
context of state supreme court justices, “[r]eligious denomination has an independent 
and notable effect on judicial de
notable effects of their own”). 
 62. NEMACHECK, supr
 63. See id. at 124–3
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ation prospects when the Senate was 
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 I have continued that analysis and tested 
the h

gious seat in general.  Religion was not significant in any of 
those

in neither case was religion a 
signi
 

acted within institutional and political constraints.64  That is, Presidents 
were more likely to choose ideologically proximate candidates—those who 
had served in public office, who were recommended by members of 
Congress, and who were young enough to be able to serve on the Court for 
many years to come.65  However, they were also constrained in their 
choices by the relatively poor confirm

olled by the opposition party.66   

In this earlier analysis, I included a variable tapping potential 
nominee religious affiliation to measure the effect that might have on the 
President’s selection decision.  I coded the variable in a number of ways 
but did not find a significant relationship between the candidate’s religion 
and the President’s choice.  Here,

ypothesis discussed above.   

As Perry suggested, Presidents might well consider a candidate’s 
religion when filling a vacancy left by a member of a religious minority 
group.67  However, as Table 1 illustrates, minority religious candidates are 
no more likely to be selected in these circumstances.68  The variable 
“religious seat” falls far outside the acceptable range of statistical 
significance.69  This does not seem to be an artifact of the measure.  In 
coding the variable to tap a candidate’s religion when filling a designated 
“Jewish seat” or “Catholic seat” on the Court, I coded variables to tap 
individually into the “Jewish seat” as well as a “Catholic seat,” and a 
minority reli

 cases. 

I also examined whether a candidate’s religion was a significant factor 
in the President’s decision when he enjoyed political support by members 
of religious minority groups or when the President himself shared a 
religious affiliation with a candidate.  Again, 

ficant factor in the President’s choice.70   

 64. See infra tbl.1. 
 65. See infra tbl.1. 
 66. See infra tbl.1. 
 67. PERRY, supra note 36, at 46–47, 81 (discussing the perpetuation of the 
“Catholic seat” and the “Jewish seat” during the twentieth century). 
 68. See infra tbl.1. 
 69. See infra tbl.1. 
 70. It is worth noting that, in each of these cases, the rest of the model 
remained quite stable.  There was some slight variation in the significance levels of the 
other variables, and the variable tapping age or congressional recommendation 
dropped just outside of statistical significance in a couple, but not all, cases. 
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Although we should always consider such null findings carefully, this 
does present an interesting puzzle.  If, as much of the literature suggests, 
religion has been important in nominations, what might account for the 
lack of significance in analyzin

l of potential nominees? 

One possible explanation for the lack of a significant effect on the 
President’s choice of a candidate for the Court is that one candidate’s 
religion does not do much to differentiate himself from other candidates on 
the short list for the Court.  Looking at the breakdown of potential 
nominees’ religious affiliations in Table 2 and the religious affiliations of 
actual Supreme Court nominees in Table 3, it is apparent that the religious 
makeup of the Presidents’ short lists over this period is quite similar to 
those candidates actually selected to the Court.  Therefore, it is possible 
that the religious distinction matters when being considered for the Court 
initially, and not in choosing from the short list of candidates.  If that is the 
case, religion still matters in the President’s c

 is at the point of developing the short list. 

Analyzing a few short lists in the appointment of a minority religion 
candidate might provide further insight into this puzzle.  Benjamin 
Cardozo, who was Jewish, was appointed to the vacancy left by the 
retirement of Oliver Wendell Holmes, a Unitarian.71  Among those 
President Hoover considered for appointment, Cardozo was the only 
Jewish candidate.72  The evidence in Herbert Hoover’s own papers, as well 
as in scholarly accounts of appointment, provide no indication that 
Cardozo’s religion contributed to his appointment to the Court.73  When 
President Johnson was faced with filling Justice Goldberg’s seat on the 
Court, 60% (7 of 12) of the candidates considered for the appointment 
were Jewish.74  Again, in that scenario, Abe Fortas’s

r that shaped President Johnson’s nomination.75 

In each of the above cases, the nominee’s religion was not a primary 
factor in the President’s choice.  In the first case, a Jewish candidate was 
chosen to fill a seat left vacant by a Unitarian, and in the second, the 

 71. PERRY, supra note 36, at 64–65, 68. 
 72. See id. at 68–69. 
 73. Id. at 69. 
 74. See NEMACHECK, supra note 35, at 150.  The seven candidates included:  
Charles Breitel, Henry Friendly, Abe Fortas, Paul Fruend, Edward Levi, Eugene 
Rostown, and Joseph Weintraub.   
 75. See id. at 77–79. 
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h him from the majority of 
other candidates considered for the position. 

religious 
belie

 and a Jew, was favored by various of the Republican 

nominee’s religion did nothing to distinguis

IV.  WHEN DOES RELIGION MATTER? 

From the extensive literature on judicial selection, it seems that 
religion has sometimes mattered under conditions in which we might 
expect that it would, but in other cases, appointments of religious 
minorities have been made to the Supreme Court either in spite of their 
religious affiliation or without regard to it.  For example, the historic 
appointment of the first Catholic Justice to the Supreme Court, Chief 
Justice Roger Taney in 1835, appears to have been made without 
consideration of his religion.76  Taney had been a member of President 
Andrew Jackson’s cabinet since 1831, serving as the Attorney General.77  
In making this appointment, Jackson could have been quite comfortable in 
predicting Taney’s behavior on the Court—not because of his 

fs, but because of his close service with the administration.78   

In another early appointment of a religious minority candidate, 
President Hoover chose Benjamin Cardozo to become the second Jewish 
Justice on the U.S. Supreme Court in 1932.79  Analyzing the Cardozo 
appointment is particularly interesting because there was potential for 
opposition to Cardozo based not only on his religion, but also on 
geographical concerns; if confirmed, Cardozo would be the third sitting 
Justice from New York, joining fellow New Yorkers Chief Justice Charles 
Evans Hughes and Justice Harlan Stone.80  At the time, this concentration 
of New Yorkers on the bench garnered more attention than the fact that 
Cardozo was both a Jew and a Democrat.81  Indeed, if anything, Benjamin 
Cardozo was selected due to the widespread consensus among both 
Republicans and Democrats that he was the best candidate for the position 
in spite of his religious and political affiliation.82  Theodore Joslin, 
President Hoover’s secretary, wrote in his diary on the day Cardozo was 
officially nominated to the Court that “Cardozo’s selection, although he is 
a Democrat

 

 76. PERRY, supra note 36, at 22. 

2. 
8. 

id. at 68–69. 

 77. Id. at 21. 
 78. See id. at 21–2
 79. Id. at 67–6
 80. Id. at 68. 
 81. See 
 82. Id. 
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President Hoover himself also commented privately on the potential 
difficulties in appointing Cardozo to the Supreme Court.  In a letter to 
former Attorney General and head of the Wickersham Commission (The 
Commission on Law Observance and Enforcement), George Wickersham, 
on February 17, 1932, Hoover stated, “As you can imagine it was a difficult 
matter from many points of view.  It contains more

s but I felt I must disregard such questions.”84 

In other cases, such as President Roosevelt’s appointments of Felix 
Frankfurter (a Jew) and Frank Murphy (a Catholic) to replace a Jewish 
and a Catholic Justice, respectively, the idea of a “Jewish Seat” and a 
“Catholic Seat” was reinforced.  However, as Sheldon Goldman argues, the 
evidence is that while these appointments advanced religious diversity on 
the Court, they also advanced Roosevelt’s p

nees were ardent New Deal supporters.85 

Other examples also support the somewhat inconsistent role of 
religion in Presidents’ selection decisions.  When President Truman was 
deliberating on a nominee to replace Justice Murphy, a Catholic, he 
considered eight candidates.86  Among them were three Catholics:  Charles 
Fahy, J. Howard McGrath, and John W. Delehant.87  However, rather than 
appoint one of these candidates, Truman appointed his Attorney General, 
Tom Clark, a Presbyterian.88  In a discussion about this decision, Truman’s 
former Appointments Secretary, Matthew J. Connelly, indicated that the 
President was not overly concerned with appointing a Catholic to Justice 
Murphy’s seat because in doing so he had appointed a second Catholic to 
his cabinet—J. Howard McGrath became At

dent Truman appointed Clark to the Court.89 

 

 83. Diary of Theodore Joslin (Feb. 15, 1932) (unpublished) (Judicial 
Appointments Folder, on file with the Herbert Hoover Presidential Library) 
 84. Letter from President Herbert Hoover, to George Wickersham (Feb. 17, 
1932) (on file with the Herbert Hoover Presidential Library). 
 85. Goldman, supra note 27, at 198. 
 86. See NEMACHECK, supra note 35, at 149.  The eight candidates were:  Tom 
Clark, John Delehant, Charles Fahy, Paul Farthing, Herbert Goodrich, James Howard 
McGrath, Robert Patterson, and Raymond Starr.    
 87. Id.  
 88. PERRY, supra note 36, at 38. 
 89. Oral History Interview by Jerry N. Hess with Matthew J. Connelly (Nov. 
30, 1967) (on file with the Harry S. Truman Presidential Library). 
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Connelly’s comments on President Truman’s decision to appoint Tom 
Clark address an important point:  no appointment to the U.S. Supreme 
Court occurs within a vacuum.  Political and institutional factors affect the 
nomination environment, as well as other appointments the President 
might make that coincide with the selection of a Supreme C

ase, President Truman’s decision to appoint Tom Clark instituted the 
longest period of time during the twentieth century in which there was not 
a Catholic member of the Supreme Court—1949 to 1957.90 

Indeed, it was President Eisenhower who was subjected to massive 
pressure to appoint a Catholic Justice to the Court, even in a case in which 
the Justice being replaced was not Catholic but Protestant.91  By the time 
Eisenhower was given the opportunity to make his third

ourt in 1956—his first two, Chief Justice Warren and Justice Harlan, 
had both been Protestants—Catholic groups had already been courting him 
in a major effort to regain a Catholic seat on the Court.92   

Particularly, by 1954 and 1955, President Eisenhower had been 
lobbied extensively urging that his next appointment be a Catholic.93  In 
early September 1956, upon the retirement of Justice Minton, President 
Eisenhower phoned his Attorney General, Herbert Brownell, to give him 
the news.94  In that initial phone call the President instructed Brownell to 
start thinking about a “good Catholic, even a conservative Democrat.”95  
The following day, the President had “several talks” about a replacement 
for Minton and again stressed

ervative appointment with Federal Bench experience, whether a 
Democrat or Republican he does not particularly care (though he leans to 
a Democrat) and a Catholic.”96 

 

 90. See HENRY J. ABRAHAM, JUSTICES, PRESIDENTS, AND SENATORS:  A 
HISTORY OF THE U.S. SUPREME COURT APPOINTMENTS FROM WASHINGTON TO BUSH 
II 208 (5th ed. 2008) (discussing Brennan’s appointment in 1957 as returning a Catholic 

dman, supra note 27, at 199. 

7, 1956) (transcript on file with the Dwight D. 
is idential Library). 

Ann C. Whitman File, on file with the Dwight D. Eisenhower 

to the Court). 
 91. Gol
 92. Id. 
 93. Id. 
 94. Telephone Call between President Dwight D. Eisenhower and Herbert 
Brownell, Attorney Gen. (Sept. 
E enhower Pres
 95. Id. 
 96. Diary of Ann C. Whitman, Personal Secretary to the President (Sept. 8, 
1956) (unpublished) (
Presidential Library). 
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Of course William Brennan, a Catholic, was President Eisenhower’s 
choice for a nominee to replace Justice Minton.97  Regardless of whether 
he turned out to be the kind of nominee Eisenhower or the many Catholics 
lobbying the President had hoped for, he was the sole Catholic on the 
Supreme Court until President Reagan nominated Antonin Scalia to the 
Court in 1986.98  As Perry suggests, and my research in President Reagan’s 
papers concurs, Scalia’s Catholicism was a non-issue in his appointment to 
the Court.99  Indee

dent to select Scalia because he was an Italian-American than because 
he was Catholic.100   

Given the evident lack of a systematic role for religion in a 
President’s selection calculus, with individual examples in which religion 
was an important variable and others in which it was not, one trend does 
emerge, as suggested by Sheldon Goldman in his examination of Catholic 
Justices to the Supreme Court.101  It appears that early appointments of 
religious minorities to the Court were not motivated by the nominee’s 
religion.102  In fact, nominations occurred in spite of potential political 
backlash to a candidate’s religion.103  However, religion played a more 
prominent role in p

ry, but again became less important after the Kennedy and Johnson 
Administrations.104 

As discussed previously, other judicial selection scholars have also 
concluded that while religion may have formerly played a larger role, it no 
longer does—instead it takes a back seat to factors su

ethnicity.105  However, little has been said as to why religion has 
diminished in its importance in the selection decision.   

Instances in which Justices who share a religious denomination but 
have decided similar issues very differently may contribute to religion’s 
declining importance.  While religious groups, particularly Catholics, were 

 97. PERRY, supra note 36, at 39. 
 98. Id. at 42. 
 99. Id. 
 100. Id. 
 101. Goldman, supra note 27, at 195–202. 
 102. Id. at 195–97. 
 103. Id. at 197. 
 104. Id. at 198–200. 
 105. See, e.g., BAUM, supra note 9, at 41; EPSTEIN & SEGAL, supra note 36, at 
58–59; O’BRIEN, supra note 36, at 52–54. 
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once much more ideologically cohesive, this is no longe
inence of the abortion issue before the Court since 1973 has certainly 

contributed to the Catholic divide.  This might well diminish the value of a 
candidate’s religion by lessening the President’s certainty. 

In analyzing Catholic voting trends, William Prendergast concludes 
that the once solidly Democratic Catholic vote is a thing of the past.106  
Prendergast focuses on 1980 as the pivotal year for the loss of Democratic 
support among Catholics and also finds interesting variation in the support 
of white and Hispanic Catholics.107  Such findings provide insight into why 
strategic Presidents may not pay as much attention to religion as they have 
in the past.  If religion does no

ial behavior and does not carry the same kind of political clout it once 
did, it makes sense that strategic Presidents would look to other factors to 
inform their selection decisions. 

Interestingly, the most recent nominations to the Supreme Court 
garnered attention not only in terms of Roberts’s and Alito’s Catholicism, 
but also Harriet Miers’s evangelical Protestant beliefs.  In Miers’s case, her 
religious views were used in an attempt to galvanize support for her 
candidacy.108  Faced with opposition among its conservative base, the Bush 
Administration hoped that Miers’s membership in an evangelical 
Protestant church would be su

nservative senators who were to vote on her confirmation, that she 
would make decisions on the Court consistent with her faith and, thus, in 
line with their preferences.109   

Certainly, there were other factors that figured into the conservative 
base’s unwillingness to accept as sufficient President Bush’s word that he 
knew Harriet Miers and her faith, and was confident she would vote as he 
hoped once on the bench.  As suggested previously, David Souter’s name 
was often invoked as a warning against taking the administration’s word 
amid such uncertainty.110  In that case, of course, conserv

pointed.  Absent a judicial record by which to judge a nominee’s prior 
decisions, neither the Administration’s word, nor the religious affiliation of 
the candidate, may be enough to garner the requisite support. 

 106. WILLIAM B. PRENDERGAST, THE CATHOLIC VOTER IN AMERICAN 
POLITICS:  THE PASSING OF THE DEMOCRATIC MONOLITH 219 (1999). 
 107. Id. at 222–23. 
 108. E.g., Savage, supra note 24, at A1. 
 109. See id. 
 110. E.g., Babington & Edsall, supra note 10, at A11. 
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onstituents.  In this way, Miers’s nomination 
provides some evidence, at least among senators and conservative groups, 
that religious affiliation alone tly lessen uncertainty about 
futur

filled.  Although a candidate’s religion does not seem 
to m

oking for a nominee about whose future solidly-
conservative decisions he can be more certain.  Miers’s nomination, 
however, seems to indicate that an evangelical religious faith alone will not 
garner sufficient support. 

 

The fact that the Administration’s strategy did not carry the day 
might be particularly telling about the role of religion in nominations.  
Perhaps today, even if the President were to select a nominee based on her 
religious beliefs, those beliefs alone would not be enough to induce 
support, or opposition, from c

 does not sufficien
e behavior on the Court. 

V.  CONCLUSION 

In short, it seems that despite the recent attention given to the 
religious affiliation of judicial nominees, religion does not systematically 
affect a President’s selection of a candidate from the short list of potential 
nominees.  Certainly, there are cases in which religion has been an 
important factor in Supreme Court selection politics.  But even these cases 
were not consistently those in which a “Jewish seat” or “Catholic seat” on 
the Court was being 

ake her selection from the short list of nominees more likely, it may 
have been important in the administration’s decision to seriously consider 
her candidacy at all. 

That said, there has been an interesting development in one religious 
aspect of selection politics.  For the first time, two evangelical Christian 
candidates were considered for the Supreme Court in 2005, and, of course, 
Harriet Miers was chosen as the nominee.111  If, as Songer and Tabrizi 
suggest, evangelical judges are significantly more conservative than their 
mainstream religious counterparts, then it will be interesting to see if 
conservative Presidents are more likely to consider and select them in the 
future.112  Perhaps a candidate such as Michael McConnell, who has both a 
judicial record and is an evangelical Protestant, would be an attractive 
candidate to a President lo

 111. Press accounts also indicate that President Bush considered Michael 
McConnell, an evangelical Protestant and judge on the Tenth Circuit Court of 
Appeals.   
 112. See Songer & Tabrizi, supra note 43, at 520–21. 
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TABLE 1:  THE PRESIDENT’S CHOICE OF A NOMINEE:  LESSENING 
UNCERTAINTY IN THE SELECTION PROCESS                                        

(CONDITIONAL LOGIT MODEL) 

 
Variable 
 

Coefficient Standard Error 

Informational Strategy Variables     
   
Preference Differentiation -3.010* 1.436 

Colleague -.229 .637 

Federal Court Experience -.616 .662 

Public-Sector Experience .141** .047 

Political Activism -3.087** 1.123 

   
Political Strategy Variables   
   
Colleagues Interaction (colleague 
× Senate opposition) 

.296 1.086 

Federal Court Interaction (court 
experience × Senate opposition) 

1.347 1.305 

Public-Sector Interaction (public 
sector × Senate opposition) 

-.218** .079 

Preference Differentiation 
Interaction (preference diff. × 
Senate opposition) 

.250 2.665 

Congressional Recommendations 1.146* .647 

Electoral College Votes .001 .023 

Presidential Support Interaction 
(Electoral College × presidential 
support) 

-.002 .002 

Age .102* .061 

Religious Seat -.782 1.010 
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Number of Cases 240  

Log likelihood -49.870  

Chi-squared 28.53  

Pseudo-R2 .222  

*p<.05 (one-tail test), **p<.01 (one-tail test) 

TABLE 2:  SUMMARY OF RELIGIOUS AFFILIATIONS OF POTENTIAL 
NOMINEES, 1930–2006 

RELIGION FREQUENCY PROPORTION OF 
ALL 
CONSIDERED 
(N=240)

Episcopalian 56 .233
Catholic 38 .158
Jewish 27 .113
Presbyterian 27 .113
Methodist 18 .075
Protestant 
(Denomination 
Undetermined) 

15 .063 

Baptist 13 .054
Unitarian 7 .029
Mormon 6 .025
Lutheran 4 .017
Christian Scientist 3 .013
Congregationalist 3 .013
Evangelical Protestant 2 .008
Agnostic 1 .004
Christian Disciple 1 .004
Unknown 19 .079

* Note that the frequency is the number of incidents of a candidate of a particular religion 

being considered.  If a Presbyterian candidate is considered for two separate appointments, it is counted 

as two incidents of a Presbyterian being considered for nomination. 
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TABLE 3:  SUMMARY OF RELIGIOUS AFFILIATIONS OF ACTUAL 
NOMINEES, 1930–2006 

 
RELIGION FREQUENCY PROPORTION OF 

ALL NOMINATED 
(N=48)

Episcopalian 12 .25
Jewish 8 .166
Catholic 7 .146
Protestant 5 .104
Presbyterian 5 .104
Methodist 4 .083
Baptist 2 .042
Lutheran 2 .042
Unitarian 2 .042
Evangelical Protestant 1 .021

*These figures include eight nominations that were not confirmed by the Senate: John Parker’s 

nomination in 1930, Abe Fortas’s nomination to be Chief Justice in 1968, Homer Thornberry’s 

nomination in 1968, Clement Haynsworth’s and G. Harrold Carswell’s nominations in 1971, Robert 

Bork’s and Douglas Ginsburg’s nominations in 1987, and Harriet Miers’s nomination in 2005.  None of 

these nominees were rejected for reasons associated with their religious affiliation. 

 


