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I.  INTRODUCTION 

The use of government-imposed free speech zones gained widespread 
media and public attention during the 2004 Democratic and Republican 
National Conventions.1  Originating on college and university campuses in 

 1. See David Tarrant, What’s That You Say?  What’s Riskier to a 
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response to the student activism of the 1960s,2 free speech zones are now 
frequently imposed in the context of public expression of opinion.3  These 
zones generally take two basic forms:  the protest zone, in which the First 
Amendment4 activity of protestors is confined to a designated area while 
the speech of others is not; and the complete capture zone, in which all 
First Amendment activity is confined to the zone and speech sometimes is 
effectively silenced.5  This Note will examine the role and effect of free 
speech zones on First Amendment jurisprudence in light of the security 
concerns brought on by the War on Terror.  It will scrutinize the conditions 
imposed on citizens exercising their First Amendment rights through the 
government’s imposition of free speech zones and the reasoning supplied 
by the limited number of courts that have had occasion to examine the 
issue.  Finally, this Note will examine the constitutionality of free speech 
zones by discussing their role in First Amendment jurisprudence and the 
validity of the rationale and concerns underlying their use, and will suggest 
some minimum standards that should be met in order for a free speech 
zone to be a constitutional time, place, and manner restriction on speech. 

II.  THE NATURE OF FREE SPEECH ZONES 

“Free speech can occur anywhere on campus . . . .  But protests or 

Democracy—Letting Dissent Ring Out or Stifling It?, DALLAS MORNING NEWS, Oct. 
24, 2004, at 1H (noting that free speech zones have become more common in recent 
years and that there were not many cases prior to 2000). 
 2. Associated Press, Texas Tech Zones for Speech Blocked, HOUSTON 
CHRON., Oct. 3, 2004, at B7 (“Free-speech zones were created at schools across the 
nation in an era of massive student activism.”). 
 3. See generally Marcella Bombardieri, Boycott Is Planned for Free-Speech 
Zone, BOSTON GLOBE, July 25, 2004, at B8, available at 2004 WLNR 3604535 
(reporting on conditions and use of the free speech zone at the 2004 Democratic 
National Convention in Boston); Glenn Thrush, Republican Convention a Matter of 
Closure:  Planners Reveal Details on Street Shutdowns, Other Restrictions When GOP 
Comes to Town, NEWSDAY, June 26, 2004, at A03, available at 2004 WLNR 1098734 
(reporting the methods utilized to create free speech zones to contain protestors during 
the 2004 Republican National Convention in New York City). 
 4. “Congress shall make no law respecting an establishment of religion, or 
prohibiting the free exercise thereof; or abridging the freedom of speech, or of the 
press; or the right of the people peaceably to assemble, and to petition the Government 
for a redress of grievances.”  U.S. CONST. amend. I. 
 5. See, e.g., Your Right to Say It . . . but over There, CHI. TRIB., Sept. 28, 
2003, at 3 [hereinafter Your Right to Say It] (describing several incidents where 
protestors were ordered to sites where they could not be seen or heard by their target 
audience). 
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other political activity must stay in the free speech zones . . . .”6  The 
Orlando Sentinel thus paraphrased the president of a public university 
explaining the university’s policy of limiting protest activity to four 
designated areas on campus.7  Prior to a federal court ruling in a lawsuit 
brought by students,8 Texas Tech University designated a twenty-foot-wide 
gazebo capable of holding no more than forty people as the sole free 
speech zone on campus.9  Western Michigan University ordered a 
protestor to move to a “protest zone” that was 150–200 yards away from 
the presidential motorcade route and behind a campus building.10  After 
watching several hundred people occupy his former location, the protestor 
attempted to return and was arrested.11  Such is the existence of free 
speech on many public college and university campuses—contained, 
captured, and zoned away from its intended recipients. 

 Yet free speech zones have moved beyond the boundaries of the 
college and university campus and can now be found in the realm of public 
politics, from the municipal through the national level.  A public library in 
Mesa, Arizona, confined protestors, even silent ones, to a free speech zone 
the size of a parking space and set against a wall behind a bike rack.12  In 
2002, a Pennsylvania man was arrested and charged with disorderly 
conduct for refusing to move to a free speech zone behind a fence during 
an appearance by the President, even though supporters were allowed 
outside the free speech zone “cage” and closer to the rally.13  In a similar 
incident, a South Carolina man was arrested during a presidential visit and 
prosecuted under a law that prohibits “‘entering a restricted area around 
the president of the United States’”; he refused to go to a free speech zone 
half a mile away after he noticed that supporters of the President were 
allowed to stand outside the protest zone and closer to the President.14  

 6. David Damron, Students Vent Complaints at UCF President’s Forum, 
ORLANDO SENTINEL, Sept. 17, 2004, at B3. 
 7. See id. 
 8. See generally Roberts v. Haragan, 346 F. Supp. 2d 853 (N.D. Tex. 2004). 
 9. See id. at 856; Betsy Blaney, Lawsuit Claims Tech Curbing Free Speech, 
HOUSTON CHRON., June 13, 2003, at 37. 
 10. Your Right to Say It, supra note 5. 
 11. Id. 
 12. See Senta Scarborough, ‘Free Speech Zone’ Has Rights Activists Talking, 
ARIZ. REPUBLIC, Oct. 29, 2003, at 3. 
 13. See Eunice Moscoso, Suit Claims Secret Service Violates Protestors’ Rights, 
ATLANTA J.-CONST., Sept. 24, 2003, at A3 (quoting the arrested man as describing the 
fenced-in free speech zone that he refused to demonstrate within as a “‘cage’”). 
 14. Editorial, Democracy Matters, S.F. CHRON., Jan. 11, 2004, at D4, available 
at 2004 WLNR 7641421. 



HERROLD 6.0.DOC 7/19/2006  8:54:55 PM 

952 Drake Law Review [Vol. 54 

 

Individuals in Iowa wearing shirts and buttons supporting rival presidential 
candidate John Kerry were barred from attending, and some were arrested, 
during public campaign events for President George W. Bush; one ticket-
holder wearing a satirical Bush campaign button at another event was 
forced to stand behind a wall of Secret Service agents and prevented from 
asking any questions.15  These instances show that the free speech zone has 
obviously been recognized as an effective means of isolating First 
Amendment activity that those in positions of authority consider 
disruptive. 

 This crossover into the area of public politics was prominently 
manifested by the free speech zones utilized at the 2004 Democratic and 
Republican National Conventions.16  Although the government at the 2000 
Democratic National Convention in Los Angeles had utilized a free speech 
zone,17 it was the publicity surrounding the 2004 conventions that 
prominently placed the issue of free speech zones into public discourse.18  
Boston created a 28,500 square foot free speech zone that was fully 
enclosed “with chain-link fencing, razor wires, netting, and cement barriers 
[and] capped by elevated Green Line tracks that slope down to 5 feet 9 
inches above the ground at one point.”19  “One New York Times reporter 
described [the area] as ‘a decrepit stretch of asphalt sandwiched under 

 15. See Lynn Campbell, Campaign Event Security Spurs Arrests, Removals, 
DES MOINES REG., Oct. 16, 2004, at A1. 
 16. See Bombardieri, supra note 3 (describing the conditions outside the 2004 
Democratic National Convention in Boston); Thrush, supra note 3 (describing the 
methods utilized to contain protestors in the designated protest zone during the 2004 
Republican National Convention in New York City). 
 17. See Steve Miller, The Riot That Wasn’t:  DNC Ends After Largely 
Peaceful Protests, WASH. TIMES, Aug. 18, 2000, at A13 (describing the fencing, 
barricades, and police actions, and noting that violence occurred outside the 
“designated protest site” after a concert one night during the convention). 
 18. See, e.g., Marcella Bombardieri & Jenna Russell, Demonstrators, Police 
Tangle; Three Arrested, BOSTON GLOBE, July 30, 2004, at A13, available at 2004 WLNR 
3612714 (reporting on protestor activity both inside and outside of the free speech zone 
during the Democratic National Convention); Robert P. Laurence, Convention 
Watched, Just Not on Big Three, SAN DIEGO UNION-TRIB., July 30, 2004, at E1, 
available at 2004 WLNR 16981900 (describing the television media coverage and high 
cable ratings for the Democratic National Convention); Rocco Parascandola et al., 
N.Y. Cops Arrest Hundreds of Convention Protestors, ORLANDO SENTINEL, Sept. 1, 
2004, at A10 (reporting protestor activity and police efforts to use netting to pen 
activity near the Republican National Convention); Steve Terrell, Outside Convention, 
Dissenters Seek Audience, SANTA FE NEW MEXICAN, July 28, 2004, at A1 (reporting on 
conditions within the free speech zone at the Democratic National Convention and the 
reactions of demonstrators and security personnel). 
 19. Bombardieri, supra note 3. 
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defunct train tracks and walled off with barbed wire coils and thick steel-
mesh barriers.’”20  The 2004 Republican National Convention in New York 
City likewise confined protestors to a free speech zone made up of a series 
of mobile steel pens near the convention site that were capable of 
completely enclosing demonstrators wherever they moved en masse while 
also prohibiting individual demonstrators from leaving the enclosure.21

Though these examples are recent, government efforts at restricting 
First Amendment expression are not new.  From early congressional 
efforts to restrict disloyal statements during wartime22 to state efforts to 
ban cross burning,23 the scope of First Amendment protection is regularly 
tested by government action.  Such restrictive efforts have continually 
evolved alongside the Court’s First Amendment jurisprudence.24  Free 
speech zones are one of the latest incarnations of these efforts. 

 The problem with designating areas as free speech zones and 
restricting speech to those areas is twofold.  The first problem arises when 
the free speech zone is used to capture dissenting speech and expressive 
activity while all other First Amendment activity is permitted outside the 
zone.25  This situation results in content discrimination, viewpoint-based 

 20. Maegan Carberry, Protesting the Protest Zone, CHI. TRIB., July 29, 2004, 
at 2. 
 21. See Thrush, supra note 3; see also Stauber v. City of New York, Nos. 03 
Civ. 9162(RWS), 03 Civ. 9163(RWS), 03 Civ. 9164(RWS), 2004 WL 1593870, at *33 
(S.D.N.Y. July 16, 2004) (granting an injunction requiring police to allow reasonable 
means of exit and re-entry from interlocking, metal protest pens used near the 
convention site). 
 22. See Marin R. Scordato & Paula A. Monopoli, Free Speech Rationales 
After September 11th:  The First Amendment in Post-World Trade Center America, 13 
STAN. L. & POL’Y REV. 185, 188 (2002) (relating a brief history of efforts to suppress 
unpopular opinions during wartime and times of perceived threat to the United States). 
 23. See Virginia v. Black, 538 U.S. 343, 365–67 (2003) (plurality opinion) 
(finding a statute outlawing cross burning with intent to intimidate invalid, but without 
a majority agreement concerning the proper analysis for the case); R.A.V. v. City of St. 
Paul, 505 U.S. 377, 391 (1992) (striking down a hate crime statute as a content-based 
restriction on speech). 
 24. See, e.g., Boos v. Barry, 485 U.S. 312, 326–29 (1988) (invalidating a 
provision of the D.C. Code which prohibits the display within 500 feet of a foreign 
embassy of any sign that would bring that government into public odium or disrepute); 
Members of City Council v. Taxpayers for Vincent, 466 U.S. 789, 816–17 (1984) 
(upholding a city ordinance banning the posting of political signs on public property); 
Carey v. Brown, 447 U.S. 455, 470–71 (1980) (invalidating a state law that barred 
picketing outside residences or dwellings while exempting peaceful picketing of places 
of employment involved in labor disputes). 
 25. See Campbell, supra note 15 (noting that individuals wearing apparel 
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discrimination, or both, for which existing First Amendment jurisprudence 
can be applied with no difficulty to reach a “just” solution.26  Though this 
method of restricting protest speech has found new life after September 11, 
2001—because security interests normally asserted by the government, 
such as maintaining public access to an area or preventing property 
damage, have been further bolstered by fears of terrorism27—there has 
been no indication that the courts would uphold such discrimination by the 
government. 

 The second and more dangerous problem with free speech zones 
occurs when all speech is restricted to the zone and communication outside 
of it becomes effectively impossible.28  The difficulty that arises in this 
situation is that, because all expressive activity is confined to the zone, the 
regulation is viewpoint and content neutral, meaning it need only pass an 
intermediate level of scrutiny to be upheld as a valid restraint on First 
Amendment expression.29  This standard requires “‘narrow[] tailor[ing] to 

supporting presidential candidate John Kerry were ordered to a free speech zone while 
supporters of President Bush and people whose political views were not readily 
ascertainable were allowed closer to the rally); see also Moscoso, supra note 13 
(reporting numerous examples of protestors being arrested during presidential visits 
for not remaining in a free speech zone after noticing that supporters and non-
protestors were allowed outside the zone and closer to the President). 
 26. See, e.g., R.A.V., 505 U.S. at 386–88 (setting out the rationale and 
providing examples for determining when a regulation of First Amendment activity is 
based on the content of the speech); Texas v. Johnson, 491 U.S. 397, 406 (1989) 
(“[W]hat might be termed the more generalized guarantee of freedom of expression 
makes the communicative nature of conduct an inadequate basis for singling out that 
conduct for proscription.”  (alteration in original) (quotation omitted)). 
 27. See Bl(a)ck Tea Soc’y v. City of Boston, 378 F.3d 8, 19 (1st Cir. 2004) 
(Lipez, J., concurring) (“The risks of violence and the dire consequences of that 
violence seem more probable and more substantial than they were before 9/11.  When 
judges are asked to assess these risks in the First Amendment balance, we must 
candidly acknowledge that they may weigh more than they once did.”); see also Coal. 
to Protest the Democratic Nat’l Convention v. City of Boston, 327 F. Supp. 2d 61, 75 
n.2 (D. Mass. 2004) (noting that the United States had event-specific intelligence 
concerning security threats during the Democratic National Convention that was 
submitted in camera and ex parte due to national security concerns), aff’d sub nom. 
Bl(a)ck Tea Soc’y, 378 F.3d 8. 
 28. See, e.g., Coal. to Protest, 327 F. Supp. 2d at 66–68 (noting that the opaque 
mesh fence bordering the demonstration zone was designed to—and did—completely 
block visibility between demonstrators and convention delegates, and the fence made it 
impossible to pass a leaflet from the zone to anyone who approached the zone to 
receive literature). 
 29. See generally Ward v. Rock Against Racism, 491 U.S. 781, 791 (1989) 
(outlining the standard for intermediate scrutiny). 
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serve a significant governmental interest, and . . . [the availability of] ample 
alternative channels for communication of the information.’”30  Yet, 
instead of applying the intermediate level of scrutiny the law requires, 
courts sometimes become extremely deferential to the security concerns of 
the government, especially when facing severe time constraints that might 
make it dangerous to invalidate any aspect of the government’s security 
plan.31  Under such constraints, judicial scrutiny may effectively disappear, 
and First Amendment activity may end up being completely contained to a 
location that, for all practical purposes, results in silence. 

III.  THE BACKGROUND OF FREE SPEECH ZONES IN FIRST AMENDMENT 
JURISPRUDENCE 

A.  Free Speech Zones on College and University Campuses 

 Although the use of free speech zones to regulate First Amendment 
activity in the context of public political expression is a relatively recent 
phenomenon,32 law enforcement is not alone in utilizing free speech zones 
to regulate First Amendment activity.  Even colleges and universities, 
frequently thought of and utilized as “the marketplace of ideas”33 by 
students and communities, have engaged in the designation of free speech 
zones on campus.34  Though the Supreme Court has championed the idea 

 30. Id. (quoting Clark v. Cmty. for Creative Non-Violence, 468 U.S. 288, 293 
(1984)). 
 31. See, e.g., Coal. to Protest, 327 F. Supp. 2d at 76 (stating that it would be 
impossible to improve the conditions of the free speech zone at the 2004 Democratic 
National Convention with less than a week remaining before it commenced even 
though it was “an offense to the spirit of the First Amendment”). 
 32. See Tarrant, supra note 1 (noting that there were not many cases dealing 
with free speech zones prior to 2000). 
 33. See Healy v. James, 408 U.S. 169, 180–81 (1972) (“The college classroom 
with its surrounding environs is peculiarly the ‘marketplace of ideas,’ and we break no 
new constitutional ground in reaffirming this Nation’s dedication to safeguarding 
academic freedom.” (internal quotation marks omitted)); Derek P. Langhauser, Free 
and Regulated Speech on Campus:  Using Forum Analysis for Assessing Facility Use, 
Speech Zones, and Related Expressive Activity, 31 J.C. & U.L. 481, 482–83 (2005) 
(noting that “the culture of free ideological exchange is deeply embedded in the 
collegiate setting”). 
 34. The rationale and legal justification for the implementation of free speech 
zones on campus is the prevention of First Amendment activity “which ‘materially and 
substantially disrupt[s] the work and discipline of the school.’”  Healy, 408 U.S. at 189 
(quoting Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 513 (1969)). 
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that educational settings welcome the expression of all opinions,35 officials 
at educational institutions may not share such opinions, or may fear having 
the message associated in any way with the college or university.36  
Designating free speech zones on campus allows school officials to keep 
undesired or unpopular expressive activity out of mainstream campus life 
and, in most instances, also out of the public eye.37

Free speech zones on campuses originally arose in response to the 
political upheavals of the 1960s that made colleges and universities the 
focal point for the exercise of First Amendment rights.38  Although many 
colleges and universities embrace their status as a forum for the exchange 
of ideas and demonstration of expression, some seek to avoid controversy 
by using free speech zones to isolate First Amendment activity on campus 
and keep unpopular expressive activity away from public view.39  Students, 
however, are quick to challenge any restrictions placed upon their First 
Amendment activities by school authorities, and schools generally abolish 
their free speech zones at the threat of, or as a condition of settling, 
lawsuits.40  Consequently, relatively few university free speech zone cases 
result in a final judgment by the courts, and the few cases that have actually 
been litigated have yielded mixed results and little consistency in how the 
courts have approached the issue of free speech zones on campus. 

For example, the University of Houston required a student 
organization to request permission to engage in First Amendment activities 
and then restricted the expressive activities it deemed “potentially 

 35. See W. Va. State Bd. of Educ. v. Barnette, 319 U.S. 624, 641 (1943) 
(“Compulsory unification of opinion achieves only the unanimity of the graveyard.”). 
 36. See Joyner v. Whiting, 477 F.2d 456, 459–63 (4th Cir. 1973) (holding that a 
university may not deny funds to a student newspaper because it took a segregationist 
stance opposed by the university). 
 37. See, e.g., Sasha Polakow-Suransky, PCU, LEGAL AFF., Nov.–Dec. 2003, at 
13, 13 (reporting that the Texas Tech University free speech zone was used to restrict 
an anti-homosexuality protestor and a group opposed to the United States’ military 
presence in Iraq, and generally describing how speech codes on campuses have 
historically been applied under critical race theory to punish speech that “victimized” 
or “stigmatized” marginalized groups in society, all of which are highly inflammable 
and controversial topics). 
 38. See Associated Press, supra note 2 (“Free-speech zones were created at 
schools across the nation in the 1960s in an era of massive student activism.”). 
 39. See id. (noting that free speech zones “began being actively enforced on 
campuses in the 1980s as a means to permit expression without disrupting learning”). 
 40. See Thomas J. Davis, Note, Assessing Constitutional Challenges to 
University Free Speech Zones Under Public Forum Doctrine, 79 IND. L.J. 267, 267–68 
(2004). 
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disruptive” to a set of designated free speech areas.41  Student activities 
that were not deemed potentially disruptive were not confined to the free 
speech zones or time and manner restrictions imposed on the potentially 
disruptive activities.42  The plaintiffs sought to exhibit anti-abortion 
materials on a campus plaza but were denied after the dean determined 
their display to be potentially disruptive.43  Using forum analysis, the court 
determined that the entirety of the desired plaza was a designated public 
forum, and the denial of campus use to particular student groups amounted 
to a prior restraint on speech.44  The court stated that “the Dean’s 
unfettered discretion to grant or deny permits” under the university’s 
policy made it “inherently inconsistent with a valid time, place, and manner 
regulation because such discretion has the potential for becoming a means 
of suppressing a particular point of view.”45  The court correctly noted the 
danger for viewpoint-based discrimination inherent in the dean’s power to 
assign students he deemed disruptive to protest zones and invalidated the 
university policy and the officials’ actions.46

This decision in Pro-Life Cougars v. University of Houston47 was 
based largely upon a previous Fifth Circuit ruling in which the court 
invalidated Southwest Texas State University’s efforts to prevent a group 
from handing out newspapers that contained advertisements at the campus 
“free expression area.”48  Unlike the Eleventh Circuit in Alabama Student 

 41. Pro-Life Cougars v. Univ. of Houston, 259 F. Supp. 2d 575, 577–78 (S.D. 
Tex. 2003).  The University’s “Disruption of University Operations and Events” policy 
required that anyone engaging in potentially disruptive events be restricted to the 
University Center’s Arbor, Patio, Satellite, or Lynn Eusan Park.  Id.  The policy 
required student organizations engaging in potentially disruptive activity to meet with 
the Dean of Students to determine not only the location, but also the time and manner 
of the event.  Id. at 578. 
 42. Id. 
 43. Id. at 578–79. 
 44. Id. at 582–83. 
 45. Id. at 585 (quotations omitted). 
 46. See id. (holding the university policy violated the First and Fourteenth 
Amendments and ordering an injunction preventing use of the policy to impose prior 
restraints on First Amendment activity in the plaza). 
 47. Pro-Life Cougars v. Univ. of Houston, 259 F. Supp. 2d 575 (S.D. Tex. 
2003). 
 48. See Hays County Guardian v. Supple, 969 F.2d 111, 119 (5th Cir. 1992) 
(“Prohibiting students from handing out free ‘unsponsored’ newspapers on the grounds 
that the newspapers include an advertisement, no matter how willing the recipient or 
how neat and circumspect the distributor, is not a narrow tailoring to protect identified 
interests.”). 
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Party v. Student Government Ass’n of the University of Alabama49 discussed 
later, the Fifth Circuit found the grounds of Southwest Texas State 
University—specifically, the sidewalks and plazas—to be designated public 
fora for the expressive activities of university students.50  The court 
compared students’ roles on campus to the voting electorate in a town, 
noting, “the ‘campus of a public university, at least for its students, 
possesses many characteristics of a public forum.’”51

Yet similar cases involving First Amendment activity and free speech 
zones on college and university campuses have reached different results 
while still applying forum analysis.52  The Student Government Association 
at the University of Alabama adopted regulations governing campaigns in 
an upcoming election that “(1) restricted the distribution of campaign 
literature to three days prior to the election and only at residences or 
outside campus buildings; (2) prohibited distribution of campaign literature 
on election day; and (3) limited open forums or debates to the week of the 
election.”53  Stressing the academic nature of student activities on 
university campuses, and relying on the authority of the Tinker v. Des 
Moines Independent Community School District54 and Hazelwood School 
District v. Kuhlmeier55 decisions, the Eleventh Circuit Court of Appeals 
held that the student government regulations did not unconstitutionally 
limit the free expression of students interested in running for office.56  
Focusing on the nature of the student government association rather than 
the fact that the regulations limited all speech related to the election to 
certain areas at certain times on campus, the court declared the campus to 
be a non-public forum for the purposes of student elections and upheld the 

 49. Ala. Student Party v. Student Gov’t Ass’n of the Univ. of Ala., 867 F.2d 
1344 (11th Cir. 1989). 
 50. Hays County Guardian, 969 F.2d at 116. 
 51. Id. at 116 (quoting Widmar v. Vincent, 454 U.S. 263, 267 n.5 (1981)). 
 52. See, e.g., Ala. Student Party, 867 F.2d at 1347 (finding that the University 
of Alabama campus was a non-public forum). 
 53. Id. at 1345. 
 54. Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 506, 511 
(1969) (stating that students’ expressive rights must be considered “in light of the 
special characteristics of the school environment” and allowed as long as they do not 
present a “material and substantial interference with schoolwork or discipline”). 
 55. Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 266 (1988) (“[T]he First 
Amendment rights of students in the public schools ‘are not automatically coextensive 
with the rights of adults in other settings.’” (quoting Bethel Sch. Dist. No. 403 v. Fraser, 
478 U.S. 675, 682 (1986))). 
 56. Ala. Student Party, 867 F.2d at 1347. 
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regulations as reasonable and viewpoint neutral.57  The court did not 
address the danger of zoning all campaign speech into designated areas and 
stressed that courts should be deferential to the judgment of university 
officials concerning issues on the campuses of public universities.58

A recent university free speech zone ruling, however, seems more 
cognizant of the dangers that often accompany designated free speech 
zones on public college and university campuses.  Texas Tech University 
designated a gazebo near the student union as the only campus “free 
speech area” that did not require prior permission for student use—a 
policy that was challenged by a student who wanted to leaflet elsewhere on 
campus.59  During the course of litigation, Texas Tech changed its policy 
and designated several other “forum areas” but still required prior 
permission to engage in “free expression activities” outside the designated 
areas.60  The court found that the designated free speech areas did not 
justify restricting speech by requiring prior permission to engage in First 
Amendment activity at other campus areas the court determined to be 
public forums.61  Designating free speech areas on campus was an 
overbroad regulation that created a “chilling” effect on speech, and the 
court stressed that even under a content-neutrality analysis, restricting 
speech to only the designated zones would be unconstitutional as to the 
other public forum areas of the campus.62  The court recognized and 
invalidated the dichotomy of this protest zone type of scheme whereby 
speech was confined to certain areas when it normally, and legally, should 
be allowed in others as well.63

 57. Id. 
 58. See id. (“This Court should honor the traditional ‘reluctance to trench on 
the prerogatives of state and local educational institutions.’” (quoting Regents of Univ. 
of Mich. v. Ewing, 474 U.S. 214, 226 (1985))). 
  Judge Tjoflat argued in the dissent that because the University had 
previously opened up its campus as a public forum, the Supreme Court’s decision in 
Widmar v. Vincent, 454 U.S. 263 (1981), precluded the University from then 
“eliminat[ing] a topic of speech merely by stating that it is placing a ‘limitation’ on the 
forum.”  Ala. Student Party, 867 F.2d at 1353 (Tjoflat, J., dissenting).  This is a 
recognition of the dangers of speech zoning wherein limitations placed on an area used 
for First Amendment activity can, in some instances, effectively silence all speech in 
the zone. 
 59. Roberts v. Haragan, 346 F. Supp. 2d 853, 856–57 (N.D. Tex. 2004). 
 60. See id. at 866 (quoting from the University’s “General Policy” concerning 
First Amendment activity on campus). 
 61. Id. at 869–70. 
 62. Id. at 871–73. 
 63. See id. at 872. 
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B.  The Public Political Protest Cases 

 Beyond the somewhat limited number of cases concerning the 
imposition of free speech zones on college and university campuses, the 
jurisprudence dealing with the specific issue of large-scale free speech 
zoning schemes is fairly recent.64  One of the first examples stems from the 
events surrounding the 1999 World Trade Organization (WTO) conference 
in Seattle, considered in Hickey v. City of Seattle65 and its appeal to the 
Ninth Circuit in Menotti v. City of Seattle.66  Individuals and organizations 
gathered weeks before the conference and began demonstrating in the 
downtown area.67  Once the conference started, crowd control became such 
a problem that a “lock down” barring all entry and exit was imposed on the 
convention site and the hotel where many WTO delegates were staying 
because “demonstrators were discovered inside meeting venues.”68  
Although the court “explicitly recognize[d] that ‘most protestors were 
peaceful,’”69 it noted numerous instances of deliberate assault against 
police officers and resistance to their authority, fires in the streets, and 
assaults against private citizens and WTO delegates such that police were 
eventually overwhelmed.70  These circumstances led to the issuance of a 

This Court is of the opinion that application of the Speech Code to the public 
forum areas on campus would suppress substantially more than threats, 
“fighting words,” or libelous statements that may be considered 
constitutionally unprotected speech, to include much speech that, no matter 
how offensive, is not proscribed by the First Amendment. 

Id.; see also Langhauser, supra note 33, at 505 (characterizing the lesson of the decision 
to be that public colleges and universities cannot convert public fora into designated 
fora to eliminate the expressive nature of traditional fora). 
 64. See Coal. to Protest the Democratic Nat’l Convention v. City of Boston, 
327 F. Supp. 2d 61, 73–74 (D. Mass. 2004) (“The use of designated protest or 
demonstration zones is a relatively recent innovation . . . .  There is not much case law 
concerning them . . . .”), aff’d sub nom. Bl(a)ck Tea Soc’y v. City of Boston, 378 F.3d 8 
(1st Cir. 2004). 
 65. Hickey v. City of Seattle, No. C00-1672R, 2002 WL 32168077 (W.D. 
Wash. Sept. 12, 2003), aff’d in part, rev’d in part sub nom. Menotti v. City of Seattle, 
409 F.3d 1113 (9th Cir. 2005). 
 66. Menotti v. City of Seattle, 409 F.3d 1113 (9th Cir. 2005). 
 67. See id. at 1120 (noting instances of vandalism, burglary, trespassing, and 
parading without a permit beginning “[t]hree weeks before the opening of the 
conference”). 
 68. Id. at 1121 & nn.10–11, 1122. 
 69. Id. at 1120 n.7. 
 70. Id. at 1122–23.  The court also noted that “[o]nce police were 
overwhelmed, some uses of non-lethal weapons, such as chemical irritants, failed to 
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civil emergency order that created a “restricted zone” in which no 
protestors were allowed to enter, which covered the convention site and 
hotels where the WTO delegates were staying.71  The creation of this no-
speech zone resulted in approximately 300 arrests and led to the claims at 
issue in the case.72

 In reviewing the plaintiffs’ claims, the Ninth Circuit found that the 
restricted zone “was not a regulation of speech content, but rather was ‘a 
regulation of the places where some speech may occur.’”73  Stating that the 
large numbers of nonviolent demonstrators hindered the ability of police to 
apprehend individuals engaged in criminal acts, the court was unconcerned 
with the fact that the restricted zone essentially only barred protestors.74  
Emphasizing the chaos before and during the WTO convention, the court 
likewise found that creation of the no-demonstration zone was narrowly 
tailored to serve the government’s interest in maintaining public order.75  
The court held that “[i]n light of the City’s significant governmental 
interest in restoring and maintaining civic order to the core downtown 
area, [the emergency order] and the restricted zone it implemented were 
narrowly tailored.”76

discern law-abiding demonstrators and bystanders from the law-breakers they were 
intended to disperse.”  Id. at 1122. 
 71. Id. at 1124–25.  The order barred all persons from entering the restricted 
zone except “(1) delegates and personnel authorized by the WTO to participate in 
official WTO functions; (2) employees and owners of businesses within the restricted 
area and other personnel necessary to the operation of those businesses; . . . (3) 
emergency and public safety personnel”; and (4) city staff and members of the press—
which effectively meant only demonstrators were forbidden from entering the area.  Id.  
at 1125 & n.16. 
 72. Id. at 1126. 
 73. Id. at 1129 (quoting Hill v. Colorado, 530 U.S. 703, 719 (2000)). 
 74. See id. at 1132–33 & n.38 (characterizing all protest activity as “a security 
threat to the downtown area”). 
 75. See id. at 1131 (“In the face of violent riot, the City had a duty to restore 
order and to ensure the safety of WTO delegates and the residents of Seattle.”). 
 76. Id. at 1137.  Judge Paez, in his partial dissent, argued that the total ban on 
protests within the restricted zone was an unconstitutional ban on political speech that 
was not narrowly tailored to serve the asserted interest in maintaining security.  Id. at 
1170–71 (Paez, J., concurring in part and dissenting in part).  He noted that Order No. 
3, while asserted as necessary to preserve public safety and order in downtown Seattle, 
did nothing to protect the protestors outside of the restricted zone who were barred 
from entering.  Id. at 1171.  He also argued that Order No. 3 failed to leave open ample 
alternative methods of communication because protestors were “relegated to the 
inaccessible areas where no WTO delegates would be bothered by their presence.”  Id. 
at 1173–74. 
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 Finally, the Ninth Circuit held that ample alternative channels of 
communication were available to the demonstrators outside of the 
restricted zone.77  Although demonstrators could not directly encounter 
WTO delegates, they could still demonstrate outside the restricted zone, 
including an area directly across the street from the convention site.78  
Although recognizing that political speech was at issue,79 the court was 
satisfied that the balance between security and liberty was reasonably 
achieved by the city’s actions.80  The importance of hosting a conference of 
world leaders without violent disturbance justified creating a no-speech 
zone because demonstrators still had a reasonable alternative means of 
disseminating their messages.81

The events at the WTO convention in Seattle led to the imposition of 
a no-speech zone as a matter of exigency.82  It is important to note, 
however, that the rest of the city bordering the no-speech zone remained 
available as a forum for the expression of First Amendment rights.83  
Undoubtedly based on the desire not to have a repeat of the Seattle events, 
security and law enforcement personnel at the 2000 Democratic National 
Convention in Los Angeles utilized another no-speech zone while also 
designating another area outside the no-speech area as a free speech 
zone.84

In the resulting case, Service Employee International Union, Local 660 
v. City of Los Angeles,85 a number of groups wishing to engage in 

 77. Id. at 1138 (majority opinion). 
 78. See id.  (“The protestors could reasonably expect their protest to be 
visible and audible to delegates, even if not as proximate as the protestors might have 
liked.”). 
 79. See id. at 1140 (acknowledging that political protest against the WTO is 
political speech). 
 80. See id. at 1141 (noting that the “available communications, including 
protesting on the periphery of the restricted zone, were perhaps not ideal for protestors 
who wanted to present views in the face of delegates, but neither did they wholly 
exclude protestors from the delegates’ purview” (footnote omitted)). 
 81. See id. at 1156 (“While respecting the liberty of protestors, a city must be 
permitted to act reasonably, within the bounds of the Constitution, to fulfill its 
responsibilities of providing physical security and the maintenance of order that is 
required for all of a city’s residents and visitors.”). 
 82. See id. 
 83. Id. at 1138. 
 84. See James Cox, WTO Protesters Set Sights on Political Conventions, USA 
TODAY, July 25, 2000, at 02A. 
 85. Service Employee International Union, Local 660 v. City of Los Angeles, 
114 F. Supp. 2d 966 (C.D. Cal. 2000). 
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expressive activity during the convention challenged the speech zones and 
various permit schemes designed to regulate First Amendment activity 
around the site of the convention.86  The Secret Service, in conjunction 
with the Los Angeles Police Department and convention planners, 
established an 8 million square foot “secured zone” around the Staples 
Center, encompassing streets, sidewalks, and entire buildings.87  The 
secured zone could only be accessed by individuals possessing a ticket to 
the convention or a credential issued by the Secret Service.88  In addition to 
the secured zone, a “demonstration zone” was created approximately 260 
yards from the entrance to the Staples Center and designated for use 
during the convention by anyone wishing to engage in First Amendment 
activity.89  Although demonstrators were not required to use the 
demonstration zone, no expressive activity was allowed in the secured 
zone.90  The plaintiffs sought a preliminary injunction to prevent 
enforcement of the secured zone or have it altered in some manner by the 
court to make it more amenable to First Amendment activity.91

 The court subjected the secured zone to intermediate scrutiny on the 
assumption that it was a content-neutral restriction on speech.92  The court 
found that even though the government’s asserted interest in public safety 
was valid and substantial,93 the secured zone was not narrowly tailored to 
meet that goal.94  The court held that the secured zone was too large, that 
its layout prevented anyone with any message from getting within several 
hundred feet of the Staples Center entrance, and that the twenty-four hour 

 86. Id. at 968. 
 87. Id. 
 88. Id. at 969. 
 89. Id. at 968–69. 
 90. Id. at 969. 
 91. Id. at 968. 
 92. Id. at 970 (“The Court assumes for purposes of its analysis that the 
‘secured zone’ is content neutral.”).  Although neither side argued that the secured 
zone was a content-based restriction, the court expressed concern that the zone 
prevented all non-Democrats from conducting any First Amendment activity within its 
boundaries.  Id. at 970 n.1.  Thus, because tickets were only being issued to Democrats, 
even if not to all Democrats seeking access to the convention, restricting access to the 
site for all non-Democrats certainly discriminated against the content of their speech 
activities.  Id. 
 93. See id. at 971 (“Protecting the safety of all people present in the Staples 
Center area during the Convention is undoubtedly a significant government interest.” 
(citing Cox v. Louisiana, 379 U.S. 536, 554 (1965))). 
 94. See id. (holding that the secured zone was not narrowly tailored to serve 
the government’s security interest because it was unnecessarily large). 
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restriction on expressive activities within the zone was too restrictive in the 
balance between the government’s security interests and the speech 
interests of the protestors.95  The court further found that the 
demonstration zone was not an adequate alternative because it was so far 
from the convention delegates that only those “with the sharpest eyesight 
and most acute hearing have any chance of getting the [demonstrators’] 
message.”96  The court then issued a preliminary injunction requiring the 
defendants to reconfigure both the secured zone and the demonstration 
zone.97

 This dichotomy between designated no-speech and free speech zones 
also occurred under slightly different circumstances in United for Peace & 
Justice v. City of New York98 when a coalition of organizations opposing 
the war in Iraq sought an injunction to prevent the city from denying them 
a permit to parade and rally in front of United Nations (U.N.) 
headquarters.99  The city refused to allow the march in front of the U.N. 
because the proposed size was too large for the police department “to 
adequately secure the safety of the United Nations Headquarters.”100  
Since the events of September 11, 2001, the city had enacted a policy 
banning “all demonstrations, parades or other public events in front of the 
United Nations” in the interest of protecting the access of members and 
officials of the U.N. to the building.101  The court noted that the agreement 
between the U.N. and the United States specifically charged the New York 
City police with the responsibility to “ensure that the tranquility of the 
headquarters district is not disturbed by the unauthorized entry of groups 
of persons from outside or by disturbances in its immediate vicinity.”102  
Thus, the U.N. building in New York City essentially had a no-speech zone 
imposed around it by virtue of international agreement with the United 
States. 

 The court reasoned that because the policy barred all persons and 
organizations from demonstrating in front of the U.N., it was a content-

 95. Id. at 971–72. 
 96. Id. at 972. 
 97. Id. at 975. 
 98. United for Peace & Justice v. City of New York, 243 F. Supp. 2d 19 
(S.D.N.Y. 2003), aff’d per curiam, 323 F.3d 175 (2d Cir. 2003). 
 99. Id. at 20–21. 
 100. See id. at 20, 24 (noting that organizers for the event estimated 
somewhere between 50,000 and 100,000 people would attend the demonstration). 
 101. Id. at 24 & n.4. 
 102. Id. at 24 n.5 (quotation omitted). 
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neutral regulation.103  In applying the test for content-neutral speech 
regulations,104 the court found that the six lanes on the street by the U.N. 
would leave only “38 feet between where the marchers would be walking 
and the fence to the United Nations” and that there was no other way the 
security risk could be reduced short of completely banning the march in 
front of the U.N. building.105  Although the court noted that “similarly 
large marches were previously permitted past the United Nations and 
[that] new restrictions cannot be permitted on mere speculation about 
danger,”106 the court cited the fact that the U.N. previously has been a 
target of terrorist plots as further justification for the city’s complete ban 
on expressive activity outside the U.N. building.107  The court found the 
total ban was justified because the city granted permission for the 
demonstrators to conduct a stationary rally at a site “in close proximity to 
the United Nations.”108  While acknowledging the plaintiffs’ desire to 
march past the U.N. to make their point, the court stressed that the 
alternative site did not limit the number of participants and would not 
impede their ability to convey their message to the representatives and 
officials in the U.N. building.109  The plaintiffs were thus presented with the 
option of using a government-imposed free speech zone or being unable to 
reach anyone inside the U.N. with their message. 

On appeal the decision and findings of fact were affirmed by the 
Second Circuit.110   However, the court “caution[ed] that while short notice, 
lack of detail, administrative convenience and costs are always relevant 

 103. Id. at 24. 
 104. See generally Ward v. Rock Against Racism, 491 U.S. 781, 791 (1989) 
(outlining the standard for intermediate scrutiny). 
 105. United for Peace & Justice, 243 F. Supp. 2d at 24–25. 
 106. Id. at 25 (citing Bay Area Peace Navy v. United States, 914 F.2d 1224, 
1228 (9th Cir. 1990)). 
 107. Id. The court specifically noted two instances of terrorism involving the 
U.N. building:  as part of a failed plot to bomb landmarks throughout New York City 
and an incident where a leafleteer jumped the U.N. gate “and fired seven gunshots at 
the headquarters.”  Id.; see also United States v. Rahman, 189 F.3d 88, 104–11 (2d Cir. 
1999) (providing further discussion concerning the plot to bomb New York City 
landmarks). 
 108. United for Peace & Justice, 243 F. Supp. 2d at 29. 
 109. Id. at 30 (holding that the city’s proposal to allow a stationary rally nearby 
would allow plaintiffs ample opportunity to express themselves near the United 
Nations).  It is important to note, however, that the plaintiffs considered this an 
inadequate alternative because it was far enough from the U.N. that “the discreet 
contingents participating in the event cannot be readily identified.”  Id. 
 110. United for Peace & Justice v. City of New York, 323 F.3d 175 (2d Cir. 
2003). 
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considerations in the fact-specific inquiry required in all cases of this sort, 
these factors are not talismanic justifications for the denial of parade 
permits.”111  The court similarly stressed that the fact that an alternative 
site was available as a free speech zone for the demonstrators did not mean 
that just any alternative site would suffice in every future case.112  The court 
seemed to be emphasizing that creating a free speech zone as an alternative 
to allowing First Amendment activity within another area does not put the 
issue beyond the scrutiny of the courts. 

Indeed, the constitutionality of free speech zoning was again 
addressed by the New York courts prior to the 2004 Republican National 
Convention.  In Stauber v. City of New York,113 individual plaintiffs and the 
New York Civil Liberties Union moved for a preliminary injunction 
against certain law enforcement practices used by the city during 
demonstrations.114  The plaintiffs challenged the police department’s 
practice of using giant pens made of interlocking metal barriers to regulate 
the First Amendment expression of political demonstrators.115  The entire 
purpose behind these instantly erectable free speech zones was to maintain 
control of the environment by caging citizens expressing their views.116  

 111. Id. at 178. 
 112. See id. (“[S]imply offering an alternative of a stationary demonstration 
does not end the analysis . . . [because] [t]he availability of such a demonstration may 
not completely serve the constitutional interest . . . at issue.”). 
 113. Stauber v. City of New York, Nos. 03 Civ. 9162(RWS), 03 Civ. 
9163(RWS), 03 Civ. 9164(RWS), 2004 WL 1593870 (S.D.N.Y. July 16, 2004). 
 114. Id. at *1.  Specifically, the injunction sought to enjoin four law 
enforcement practices: 

(1) the practice of unreasonably impeding access to demonstration sites 
without making reasonable efforts to provide information to the public about 
how otherwise to attain access to the site (the “access policy”); (2) the practice 
of unreasonably restricting access to and participation in demonstrations 
through the use of metal, interlocking barricades to create “pens” in which 
demonstrators are required to assemble (the “pens policy”); (3) the 
unreasonable, generalized searching of the possessions of persons as a 
condition of attaining access to certain demonstrations (the “bag search 
policy”); and (4) the unreasonable use of horses forcibly to disperse peacefully 
assembled demonstrators (the “Mounted Unit policy”). 

Id. 
 115. See id. at *9 (“At large events, the NYPD’s practice is to allow people to 
enter from one end of the pen and fill the pen until the Department deems the pen to 
be full, at which point it physically closes off the entrance to the pen.”). 
 116. See id. (noting that the police use metal barricades “because the metal 
ones are more effective in keeping people inside the pen[] because they interlock”). 
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Demonstrators were concerned both with the necessity of being completely 
imprisoned inside the free speech zones in order to express themselves and 
with being unable to leave or enter a zone once it was closed.117  These 
concerns motivated citizens planning on demonstrating at the 2004 
Republican National Convention to challenge the practice out of concern it 
would dissuade other citizens from expressing their First Amendment 
rights.118

Because the city used the pens on anyone choosing to demonstrate 
regardless of the content or viewpoint of the expressive activity, the court 
analyzed their use as a time, place, and manner restriction on speech.119  
Although the city had a legitimate interest in regulating the demonstrators 
to prevent violence,120 the court held that completely enclosing 
demonstrators within the pens and preventing their movement was not a 
sufficiently narrowly tailored speech regulation.121  There was no asserted 
government interest that necessitated, much less justified, completely 
enclosing demonstrators within the pens.122  Consequently, the court found 
that the plaintiffs were likely to succeed on the merits of their claim and 
granted a preliminary injunction blocking the city’s use of the pens to 
regulate demonstrators.123

Yet, unlike at the Republican National Convention, the free speech 
zone utilized at the 2004 Democratic National Convention was left 
unaltered by the courts.  In Coalition to Protest the Democratic National 
Convention v. City of Boston,124 individuals and groups desiring to protest 
at the 2004 Democratic National Convention challenged the government’s 

 117. See id. at *10 (“Several demonstrators and organizers testified that the 
limited ingress and egress to pens has caused problems with access to the 
demonstration.”). 
 118. See id. (“Many groups are so concerned about . . . pens and problems of 
ingress and egress that they have chosen to keep their events small and to forego 
applying for amplified-sound permits as a way of avoiding having the Department 
learn of the event and . . . use pens at their events.”). 
 119. Id. at *26. 
 120. See id. at *27 (“The resources of the NYPD are limited, and public safety 
and the maintenance of order must always be top priorities.”). 
 121. Id. at *29. 
 122. See id. at *28 (“Creating greater opportunities for ingress and egress . . . 
need not remove any authority from the NYPD relating to exercise control over the 
movement of demonstrators.”). 
 123. Id. at *29. 
 124. Coal. to Protest the Democratic Nat’l Convention v. City of Boston, 327 
F. Supp. 2d 61 (D. Mass. 2004), aff’d sub nom.  Bl(a)ck Tea Soc’y v. City of Boston, 378 
F.3d 8 (1st Cir. 2004). 
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plan to limit First Amendment activity to a designated “demonstration 
zone” near the FleetCenter, where the convention was being held.125  The 
President designated the convention as a “National Special Security 
Event,” thereby placing the Secret Service, and through them the Boston 
Police Department, in charge of security for the convention.126  Security at 
the convention was divided into two zones, a “hard security zone” 
encompassing the FleetCenter and the immediately surrounding area and a 
“soft security zone” adjacent to the southern edge of the “hard zone.”127  
The hard zone was controlled by the Secret Service, and only individuals 
with “convention, press, VIP, staff, or other credentials” were allowed 
entry.128  The soft zone was controlled by the city and open to the public, 
although demonstrations with more than 20 but fewer than 50 people 
required a permit, and once 2,000 persons filled Causeway Street (the 
street adjacent to the hard zone) or 12,000 persons were in the entire area, 
entry into the zone was restricted until some people left the zone.129

This area of the soft zone adjacent to the hard zone was the 
“designated demonstration zone” that was the major issue of contention in 
the case.130  The zone was between 26,000 and 28,000 square feet, two-
thirds of which lay under elevated train tracks.131  The tracks sloped 
downward, leaving a clearance of less than six feet above the ground and 
obscuring sightlines of anyone looking out of or into the area.132  The trial 
judge noted “that a person of normal height could not carry a sign 
underneath the girders without lowering it to head level or lower.  If that 
were done, no one on the other side of the girders would be able to see it 
once it was raised again beneath the tracks.”133  Because of these 
conditions, “the only feasible space for demonstrations within the 
[demonstration zone] is between . . . the back of the stage and the fence 
marking the eastern edge next to the bus terminal” bordering the 
demonstration zone.134  Though the City estimated that 4,000 people could 
occupy the demonstration zone, the judge noted that the “effectively 

 125. Id. at 64. 
 126. Id. 
 127. Id. at 65. 
 128. Id. 
 129. Id. at 65–66. 
 130. See id. at 66 (noting that the demonstration zone was one of the locations 
at issue in the case). 
 131. Id. at 66–67. 
 132. Id. at 67. 
 133. Id. 
 134. Id. 
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useable area” could hold closer to 1,500, and the City intended to limit 
maximum occupancy to 1,000.135  The demonstration zone was 
“surrounded by two rows of concrete jersey barriers” upon which rested 
the aforementioned opaque fence, a chain link fence measuring eight feet 
in height with a tight mesh fabric covering the outer portion of the fence 
that limited visibility.136  More mesh netting extended from the top of the 
fence to the train tracks, which were topped with razor wire and guarded 
by the Boston Police and the National Guard.137  Given these conditions, it 
is not surprising that the judge described the demonstration zone as 
“redolent of the sensibility conveyed in Piranesi’s etchings published as 
Fanciful Images of Prisons . . . a grim, mean, and oppressive space.”138

In analyzing the constitutionality of the free speech zone, the court 
noted that the street within the zone was a traditional public forum and 
“the symbolic ‘doorstep’ of the DNC.”139  Because the permit scheme used 
by the City governing parades in the demonstration zone applied equally to 
all applicants regardless of their message, the court found the restriction of 
speech within the zone to be content neutral.140  The interest asserted by 
the City in restricting expressive activity to and regulating the specific 
conduct within the demonstration zone was protecting public safety.141  The 
court was concerned that authorizing the parade the plaintiffs sought 
would obstruct access to the sidewalk bordering the hard and soft zones, 
thereby inhibiting the ability of police and fire services to respond to 
incidents and direct movement within the soft zone.142  In light of these 
concerns, the court ruled that a “complete ban on parades on the . . . 
sidewalk [bordering the hard and soft zone] . . . [was] narrowly tailored to 
significant interests in public safety,” and, therefore, upheld the total ban 
for any day when an event took place at the FleetCenter.143

 135. Id. 
 136. Id. 
 137. Id. 
 138. Id. 
 139. Id. at 70. 
 140. See id. (“The restriction against parades in the soft zone applies to all 
parades, regardless of content, let alone viewpoint.”). 
 141. Id. 
 142. See id. at 70–71 (noting that forty to seventy-five total feet are needed in 
order for fire trucks to be able to access the area). 
 143. Id. at 71.  The court stressed that during days when activity was taking 
place in the hard zone, there would be so many people in the area that the public safety 
system would be stressed to its breaking point, and that the threat of “overburden[ing] 
the system” justified the total ban.  Id. (citing United for Peace & Justice v. City of 
New York, 243 F. Supp. 2d 19, 24–25 (S.D.N.Y. 2003), aff’d per curiam, 323 F.3d 175 
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Yet the court also noted that even though the opaque fence would 
“guarantee that no DNC delegate will directly observe demonstrators on 
[the street bordering the hard and soft zones], there is expressive value in 
passing a particular destination even if no one is home.”144  The court 
observed that even though the alternate route proposed by the City for the 
plaintiffs’ use would “provide some greater access to delegates or the 
media[,] . . . the symbolic differences” between the routes was drastic.145  
The court further noted that “[e]ven marching next to an opaque fence 
itself tells a story . . . [a]nd it is a story that the Coalition plaintiffs want to 
tell.”146  The court then proceeded to find that, though the City had 
allowed the plaintiffs to conduct small demonstrations without a permit, 
had an expedited permit process for stationary demonstrations of twenty-
one to fifty persons in the demonstration zone, and was willing to allow 
plaintiffs an alternate parade route, these “speech opportunities [were] not, 
in themselves, . . . adequate alternatives to a march along Causeway Street” 
alongside the opaque wall next to the hard zone.147  Although the City’s 
denial of permission for the parade threatened to irreparably harm the 
plaintiffs, the judge refused to hold that the design of the demonstration 
zone was not narrowly tailored “given the constraints of time, geography, 
and safety,” and due to the availability of other opportunities to 
communicate “under the larger security plan.”148  Essentially, even though 
the demonstration zone “convey[ed] the symbolic sense of a holding pen 
where potentially dangerous persons are separated from others” and was 
“the only available location providing a direct interface between 
demonstrators and the . . . delegates,” there was insufficient time before the 
start of the convention for the court to modify the security plan without 
possibly creating a greater security risk—a risk the court was unwilling to 
take under the circumstances.149

On appeal, the First Circuit affirmed the decision of the district 

(2d Cir. 2003)). 
 144. Id. at 72.  The court likened marching in front of the opaque wall 
bordering the hard and soft zones to protestors picketing the White House with their 
message even when the President is absent.  Id. 
 145. Id. 
 146. Id. 
 147. Id. 
 148. Id. at 72, 75. 
 149. Id. at 74–75; see id. at 74–77 (expressing frustration over the inability to 
effectively modify the location of the demonstration zone and the lack of time to 
adequately modify the security plans). 
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court.150  The First Circuit rejected the argument that the free speech zone 
and other security precautions were prior restraints on speech, stating that 
“[t]he Supreme Court has explicitly rejected attempts to analyze security-
based time-place-manner restrictions as prior restraints,”151 and if content-
neutral regulations of speech locations were treated as “prior restraints, the 
intermediate standard of review prescribed in the time-place-manner 
jurisprudence would be eviscerated.”152  While noting that the security 
measure at the convention “dramatically limited the possibilities for 
communicative intercourse between the demonstrators and the delegates    
. . . [and] imposed a substantial burden on free expression,” the court found 
that past experiences with large demonstrations created a “quantum of 
‘threat’ evidence . . . sufficient to allow the trier to weigh it in the 
balance.”153  The court then found that the demonstrators’ ability to 
express their views to “the delegates through television, radio, the press, 
the internet, and other outlets” meant that “viable alternative means 
existed to enable protestors to communicate their messages.”154  Yet after 
making these observations, the court still acknowledged that “the balance 
of harms [was] inconclusive,” but, like the district court, felt constrained by 
“the impracticability of [granting] eleventh-hour injunctive relief.”155

IV.  THE CONSTITUTIONALITY OF FREE SPEECH ZONES 

A.  The Lack of Definitive Constitutionality and the Time Bind on 
Challenges to Free Speech Zones 

 Under current principles of First Amendment jurisprudence, there is 
no per se answer as to the constitutionality of government imposed speech 
zoning schemes.156  The concept of a free speech zone is too amorphous for 
a court to rule on in the abstract, and can only be ruled on if a complainant 
is able to demonstrate a threat of real and immediate injury to First 
Amendment rights such that an injunction could be granted pending 

 150. See Bl(a)ck Tea Soc’y v. City of Boston, 378 F.3d 8, 15 (1st Cir. 2004). 
 151. Id. at 12 (citing Hill v. Colorado, 530 U.S. 703, 733–34 (2000)). 
 152. Id. 
 153. Id. at 13–14. 
 154. Id. at 14. 
 155. Id. at 15. 
 156. See Coal. to Protest the Democratic Nat’l Convention v. City of Boston, 
327 F. Supp. 2d 61, 73 (D. Mass. 2004) (noting that the use of designated free speech 
zones is relatively new and the cases dealing with them tend to be “extremely 
factbound”), aff’d sub nom. Bl(a)ck Tea Soc’y, 378 F.3d 8. 
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determination of the constitutionality of the issues in the specific case.157  
Thus, some of the difficulty in challenging a government imposed free 
speech zone stems from the very process in which it is imposed.158  Absent 
evidence of past conduct applicable to the circumstances of the case, until 
the government releases the security plans for any major government 
event, potential plaintiffs may be unable to obtain the requisite standing to 
challenge the constitutionality of any free speech zone that might be 
imposed.159  Security plans must be available for the court to examine in 
order to determine whether plaintiffs would be “immediately in danger of 
sustaining some direct injury.”160  Even when the government releases 
security plans to the public significantly ahead of major events, the time 
spent preparing the lawsuit may still mean that the lawsuit will not come 
before the court with sufficient time to significantly change the security 
plans without delaying the event itself.161

 Furthermore, because of the high levels of security for many 
government events, the security plan for the event may not be released, if it 
is released at all, until very close to the time when the event will occur.  
Besides then forcing expedited judicial proceedings, the narrow timetable 

 157. See Acorn v. City of Philadelphia, No. Civ.A.03-4312, 2004 WL 1012693, 
at *2–3 (E.D. Pa. May 6, 2004) (denying injunctive relief against the Secret Service’s 
alleged practice, in violation of the organization’s own regulations, of treating pro-
government demonstrators more favorably than anti-government protestors due to 
absence of established threat of imminent harm); see also Coal. to Protest, 327 F. Supp. 
2d at 73 (observing that the lack of case law concerning free speech zones makes it 
“difficult to adduce abstract principles” concerning them). 
 158. See United for Peace & Justice v. City of New York, 243 F. Supp. 2d 19, 
27 (S.D.N.Y. 2003) (denying a parade permit because the size of the march could not 
be determined with any amount of certainty and could number in the hundreds of 
thousands), aff’d per curiam, 323 F.3d 175 (2d Cir. 2003). 
 159. See, e.g., Acorn, 2004 WL 1012693, at *2 (holding that plaintiffs lacked 
standing to challenge alleged illegal Secret Service practices because plaintiffs were 
unable to specify a date and time for any official events where violations would likely 
occur). 
 160. City of Los Angeles v. Lyons, 461 U.S. 95, 102 (1983) (quotation omitted).  
“Plaintiffs must demonstrate a personal stake in the outcome . . . for the proper 
resolution of constitutional questions.  Abstract injury is not enough.” Id. at 101 
(quotation and citation omitted). 
 161. See, e.g., Bl(a)ck Tea Soc’y, 378 F.3d at 15 (noting that the district court 
faced time constraints because the suit was brought less than a week before the 
Democratic National Convention was scheduled to open, even though “considerable 
advance notice of the planned security measures” was provided); United for Peace & 
Justice, 243 F. Supp. 2d at 28 (noting that large-scale political demonstrations often 
require months of planning and coordinating between demonstrators and law 
enforcement). 
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makes it difficult for judges to grant injunctive relief should they deem it 
necessary to protect plaintiffs’ rights, because altering the security plan at 
such a late date may severely hinder the government’s security efforts.162  
Indeed, even when the court is willing to issue some form of relief to the 
plaintiffs, the narrow timetable may negate any practical impact the order 
might have because government agents in the field may not receive notice 
of the order with sufficient time to act or may not receive the order at all.163  
The time burden becomes even more poignant when one realizes that 
complex security issues often cannot be definitively resolved until the final 
appeal is heard.164  For major political events, especially in times of 
heightened national security concerns,165 cases need to come before the 
courts with a sufficient amount of time and information to adequately 
address the issues raised so the court can issue a fair and effective remedy 
that can be implemented.166

B.  Free Speech Zones and Prior Restraint Doctrine 

 A “‘heavy presumption’” exists against the validity of any prior 
restraint on First Amendment expressive activity.167  Although an 
argument can be made that free speech zones that effectively silence 
citizens are prior restraints, thus far the courts have been reluctant to 
analyze free speech zones as prior restraints.168  Indeed, the First Circuit 

 162. See, e.g., Coal. to Protest, 327 F. Supp. 2d at 75 (noting that time was a 
factor in finding that the free speech zone at the 2004 Democratic National Convention 
was narrowly tailored to serve the government’s significant security interest). 
 163. See Acorn, 2004 WL 1012693, at *2 (noting that even though a previously 
issued temporary restraining order was warranted, it was unclear whether the order 
had any practical impact or reached Secret Service agents in the field prior to the end 
of the event). 
 164. See Bl(a)ck Tea Soc’y, 378 F.3d at 19 (Lipez, J., concurring) (observing 
that appellate judges face even greater time constraints than do district court judges 
when cases seek modification of security measures shortly before the event is 
scheduled to occur because they are “even further removed from the scene and from 
the facts”). 
 165. See, e.g., United for Peace & Justice, 243 F. Supp. 2d at 28 (noting that city 
law enforcement must take into account the national security alert level when assessing 
security threats). 
 166. See Bl(a)ck Tea Soc’y, 378 F.3d at 16 (“Adequate time means months or 
at least weeks to address the issues.  It does not mean five days before the event 
begins.”). 
 167. Forsyth County v. Nationalist Movement, 505 U.S. 123, 130 (1992) 
(quoting Bantam Books, Inc. v. Sullivan, 372 U.S. 58, 70 (1963)). 
 168. See Bl(a)ck Tea Soc’y, 378 F.3d at 12 (majority opinion) (rejecting the 
argument that the total ban on demonstrations within the “hard zone” around the 2004 
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has taken the position, based on the Supreme Court’s rulings in cases 
dealing with abortion protest, that security-based time, place, and manner 
restrictions can never be prior restraints on speech.169  The First Circuit 
believes that “[i]f content-neutral prohibitions on speech at certain places 
were deemed prior restraints, the intermediate standard of review 
prescribed in the time-place-manner jurisprudence would be 
eviscerated.”170

 However, there is also no doubt that free speech zones can have the 
effect of severely discouraging people from expressing their views at large-
scale public events.171  If people know they are going to be relegated to 
cages under circumstances “redolent of the sensibility conveyed in 
Piranesi’s etchings published as Fanciful Images of Prisons,”172 there is no 
doubt that many will be dissuaded from exercising their First Amendment 
rights.  It is also not clear that government security measures can never be 
considered prior restraints, because national security concerns implicated 
in the past have not been sufficient to justify government efforts to prevent 
sensitive information relating to national security concerns from being 
made public.173  It is settled that not every government security interest is 
sufficient to justify a prior restraint, but it is equally apparent that there 
may be some point at which the government’s security concern is 
significant enough for the Court to permit some prior restraints.174  Unless 
and until the Supreme Court further delineates if and under what types of 
circumstances government security interests justify prior restraints on First 

Democratic National Convention site functions as a prior restraint on speech). 
 169. See id. (“The Supreme Court has explicitly rejected attempts to analyze 
security-based time-place-manner restrictions as prior restraints . . . .” (citing Hill v. 
Colorado, 530 U.S. 703, 733–34 (2000))). 
 170. Id. 
 171. See, e.g., Stauber v. City of New York, Nos. 03 Civ. 9162(RWS), 03 Civ. 
9163(RWS), 03 Civ. 9164(RWS), 2004 WL 1593870, at *10 (S.D.N.Y. July 16, 2004) 
(“Many groups are so concerned about . . . pens . . . that they have chosen to keep their 
events small and to forego applying for amplified-sound permits as a way of avoiding 
having the Department learn of the event and thus . . . to avoid having the Department 
use pens at their events.”). 
 172. Coal. to Protest the Democratic Nat’l Convention v. City of Boston, 327 
F. Supp. 2d 61, 67 (D. Mass. 2004), aff’d sub nom. Bl(a)ck Tea Soc’y, 378 F.3d 8. 
 173. See, e.g., N.Y. Times Co. v. United States, 403 U.S. 713, 714 (1971) (per 
curiam) (vacating stays preventing publication of contents of a leaked classified 
government study concerning past decision-making on policy in Vietnam). 
 174. See id. at 730 (Stewart, J., concurring) (agreeing publication should be 
allowed, but implying that a prior restraint might be upheld when disclosure of 
information “will surely result in direct, immediate, and irreparable damage to our 
Nation or its people”). 
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Amendment activity, the First Circuit is correct that free speech zones 
should be evaluated under the intermediate scrutiny standard applied to 
time, place, and manner restrictions on speech as long as the government is 
not preventing First Amendment activity from occurring.175

C.  Free Speech Zones and the Public Forum Doctrine 

 There is no doubt that the First Amendment guarantees to citizens 
the ability to express themselves in the public realm and engage in public 
debate.176  This is especially true in the context of public expression of 
political beliefs.177  It is also well settled that the First Amendment does not 
guarantee to the public an unfettered right to access government property 
for the purpose of expressive activity.178  Under the public forum doctrine, 
the nature of the forum where the First Amendment activity occurs 
dictates the level of scrutiny afforded to any government action regulating 
access to that forum.179

 By designating free speech zones for all First Amendment activity, 
there is a danger that the government may subsequently prohibit speech in 
all other places outside of the free speech zone, regardless of the nature of 
the forum being regulated.180  This is often precisely what occurs when the 

 175. See Bl(a)ck Tea Soc’y, 378 F.3d at 12 (“If content-neutral prohibitions on 
speech at certain places were deemed prior restraints, the intermediate standard of 
review prescribed in the time-place-manner jurisprudence would be eviscerated.”). 
 176. See generally Shuttlesworth v. City of Birmingham, 394 U.S. 147, 152 
(1969) (describing citizens’ privilege to assemble, parade, and discuss issues in the 
streets and parks). 
 177. See Bl(a)ck Tea Soc’y, 378 F.3d at 11–12 (“Freedom of expression, 
especially expression of political views, ranks near the top of the hierarchy of 
constitutional rights.”  (citing Cohen v. California, 403 U.S. 15, 24 (1971))). 
 178. See Int’l Soc’y for Krishna Consciousness, Inc. v. Lee, 505 U.S. 672, 678 
(1992) (stating that the government “need not permit all forms of speech on property 
that it owns and controls” (citing Postal Serv. v. Council of Greenburgh Civic Ass’ns, 
453 U.S. 114, 129 (1981))); Hague v. Comm. for Indus. Org., 307 U.S. 496, 515–16 
(1939) (stating that public forums “may be regulated in the interest of all . . . in 
consonance with peace and good order”). 
 179. See Perry Educ. Ass’n v. Perry Local Educators’ Ass’n, 460 U.S. 37, 44 
(1983) (“The existence of a right of access to public property and the standard by which 
limitations upon such a right must be evaluated differ depending on the character of 
the property at issue.”); see also Bl(a)ck Tea Soc’y, 378 F.3d at 16 (Lipez, J., 
concurring) (noting that “[o]nce a site is chosen [for major political events], geography 
can dominate the legal analysis”). 
 180. See, e.g., Service Employee International Union, Local 660 v. City of Los 
Angeles, 114 F. Supp. 2d 966, 970–72 (C.D. Cal. 2000) (noting that the security plans 
for the 2000 Democratic National Convention set up a large “Secured Zone” where no 
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government creates free speech zones as security measures around areas 
deemed worthy of protection.181  In such circumstances, free speech zones 
are used to restrict First Amendment expressive activity to a certain area in 
order to keep another location secure.182  Although forum analysis 
generally is sufficient to analyze the constitutionality of such zoning, when 
the security concern is significant enough to justify protecting a large area 
containing various types of fora, courts may be understandably hesitant to 
apply the public forum doctrine with any real force if doing so might 
significantly impugn the government’s security interest.183

 The streets surrounding the Democratic and Republican National 
Convention sites, for example, were public streets and therefore public 
forums.184  Yet the streets, sidewalks, and plazas of a public university may 
or may not be a public forum depending on what a court deems the 
purpose of the university campus to be.185  The determination can 

First Amendment activity by demonstrators was permitted and an accompanying 
“Demonstration Zone” for expressive activity to take place, a scheme that was found 
unconstitutional by the district court). 
 181. See, e.g., United for Peace & Justice v. City of New York, 243 F. Supp. 2d 
19, 23 (S.D.N.Y. 2003) (noting that “courts have recognized that there are clearly 
specific security concerns associated with demonstrations on the City’s streets and 
sidewalks in the vicinity of sensitive areas”), aff’d per curiam, 323 F.3d 175 (2d Cir. 
2003). 
 182. See Coal. to Protest the Democratic Nat’l Convention v. City of Boston, 
327 F. Supp. 2d 61, 77 (D. Mass. 2004) (“Because the City reasonably feared violence 
from some of the demonstrators, but believed itself obligated to provide some minimal 
sight and sound access to the delegates, it has chosen to coop them all inside a bleak 
enclosed pen.”), aff’d sub nom. Bl(a)ck Tea Soc’y, 378 F.3d 8. 
 183. Compare Service Employee International Union, Local 660, 114 F. Supp. 
2d at 970 (applying forum analysis to both the secured and demonstration zones at the 
2000 Democratic National Convention), with Coal. to Protest, 327 F. Supp. 2d at 70, 74–
78 (applying forum analysis to the city parade ban in part of the free speech zone 
abutting the secure hard zone but not applying it to the hard zone itself), and Menotti 
v. City of Seattle, 409 F.3d 1113, 1128–30 (9th Cir. 2005) (describing the locations at 
issue in the case but not considering or applying any sort of forum analysis).  See 
generally Nick Suplina, Note, Crowd Control:  The Troubling Mix of First Amendment 
Law, Political Demonstrations, and Terrorism, 73 GEO. WASH. L. REV. 395, 397 (2005) 
(contending that “[t]he strength of terrorism prevention as an articulable state interest 
is such that courts are bound to side with the state because judges internalize worst-
case scenarios[, which lead to] heightened judicial deference [and] increase[] the 
likelihood such judges will ignore alternative considerations and possible ulterior 
government motives”). 
 184. See United States v. Grace, 461 U.S. 171, 179–80 (1983) (noting that 
streets, sidewalks, and parks have been clearly established as traditional public fora as 
a matter of constitutional law). 
 185. Compare Ala. Student Party v. Student Gov’t Ass’n of the Univ. of Ala., 
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sometimes depend on the nature of the greater locale on which the various 
fora are located.186  When the citizenry and the government both seek to 
use a large area for differing purposes, the public forum doctrine can 
become much more difficult for courts to apply.187  Consequently, the 
public forum doctrine works well when speech activities are being zoned on 
a small scale or in areas where the various fora can be easily delineated and 
regulatory modifications quickly made,188 but becomes much more difficult 
to apply to large-scale regulation of First Amendment activity like those 
found at major political events where free speech zones are most likely to 
be imposed.189

D.  The Government’s Security Interest 

 The justification asserted by the government for containing 
expressive activity within free speech zones and for creating no-speech 
zones almost always is maintaining public safety and security.190  The 

867 F.2d 1344, 1347 (11th Cir. 1989) (upholding a district court ruling that the 
university campus was not a public forum for the purpose of student election 
activities), with Hays County Guardian v. Supple, 969 F.2d 111, 116–18 (5th Cir. 1992) 
(finding that the public university setting was a designated public forum). 
 186. See Calvin Massey, Public Fora, Neutral Governments, and the Prism of 
Property, 50 HASTINGS L.J. 309, 312 (1999) (“The public forum problem arises because 
most public property has multiple uses.”); see also Davis, supra note 40, at 271–72 
(discussing ways in which various courts have determined the nature of fora on 
university campuses). 
 187. See Massey, supra note 186, at 312–13 (“The public forum doctrine is, or 
at least ought to be, an attempt to mediate the tension between the public’s claim to 
use public property for speech purposes and the government’s asserted need to muzzle 
some or all speech in order to use the property for legitimate non-speech purposes.”). 
 188. See, e.g., Davis, supra note 40, at 278–90 (discussing cases where the 
public forum doctrine has been applied to free speech areas created on public college 
and university campuses); Scarborough, supra note 12, at 3 (discussing a library’s 
creation of a free speech zone, which is about the size of a parking space and located 
behind a bike rack).  A free speech zone where speakers are confined to a small area 
when there is much more space available on the sidewalk outside a public library is the 
type of situation where the public forum doctrine can be easily applied by the courts. 
 189. See Burson v. Freeman, 504 U.S. 191, 197 (1992) (stating that because 
“expressive activity . . . may interfere with other important activities for which the 
property is used[,] . . . the government may regulate the time, place, and manner of the 
expressive activity, [if] restrictions are content neutral, are narrowly tailored to serve a 
significant governmental interest, and leave open ample alternatives for 
communication”). 
 190. See, e.g., Menotti v. City of Seattle, 409 F.3d 1113, 1129 (9th Cir. 2005) 
(“The purpose of enacting Order No. 3 had everything to do with the need to restore 
and maintain civic order.”); Bl(a)ck Tea Soc’y v. City of Boston, 378 F.3d 8, 12 (1st Cir. 
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executive branch of government, whether at the federal or state level, is 
responsible for providing and maintaining security and public order.191  The 
recent trend is for large-scale political events to be designated as “National 
Special Security Events” by the President, which makes the Secret Service 
the lead federal agency in charge of security for the event.192  Yet, though 
this is a function of the executive branch, the courts must still examine both 
the interest asserted by the government and the method used to further 
that interest to determine their constitutionality.193  While deference should 
be, and usually is, given to the government’s asserted security interest and 
chosen method of regulation,194 any government action must comply with 

2004) (“[T]here can be no doubting the substantial government interest in the 
maintenance of security at political conventions.”); Coal. to Protest the Democratic 
Nat’l Convention v. City of Boston, 327 F. Supp. 2d 61, 70 (D. Mass. 2004) (“The 
principal interest advanced by the City to justify the parade ban on Causeway Street is 
public safety.”), aff’d sub nom. Bl(a)ck Tea Soc’y, 378 F.3d 8; United for Peace & 
Justice v. City of New York, 243 F. Supp. 2d 19, 29 (S.D.N.Y. 2003) (“[H]eightened 
security concerns posed by an unorganized, large scale march threaten the City’s 
interest in maintaining the public safety.”), aff’d per curiam, 323 F.3d 175 (2d Cir. 
2003); Service Employee International Union, Local 660 v. City of Los Angeles, 114 F. 
Supp. 2d 966, 970 (C.D. Cal. 2000) (noting that there is no dispute that the City has a 
legitimate public safety concern during the 2000 Democratic National Convention for 
which some security measures may be taken). 
 191. See Hill v. Colorado, 530 U.S. 703, 715 (2000) (“It is a traditional exercise 
of the States’ police powers to protect the health and safety of their citizens.” 
(quotation omitted)); Cox v. Louisiana, 379 U.S. 536, 554–55 (1965) (“Governmental 
authorities have the duty and responsibility to keep their streets open and available for 
movement.”); Acorn v. City of Philadelphia, No. Civ.A.03-4312, 2004 WL 1012693, at 
*2 (E.D. Pa. May 6, 2004) (“It is undisputed that the Secret Service has the ultimate 
responsibility for safeguarding federal public officials, and preserving order at public 
events; the local police, in such situations, act under the direction and control of the 
Secret Service.”). 
 192. See Samantha Levine, Security Blanket, U.S. NEWS & WORLD REP., Jan. 
10, 2005, at 32 (stating that the protocol for National Special Security Events “calls for 
intensive advance planning and coordination of security for high-profile events that 
might be tempting to terrorists,” and that it has been invoked for twenty events in its 
seven-year existence); see also Bl(a)ck Tea Soc’y, 378 F.3d at 18 (Lipez, J., concurring) 
(noting that the 2004 Democratic National Convention was a National Special Security 
Event, thereby placing the Secret Service in charge of the security plan and 
implementation). 
 193. See Bl(a)ck Tea Soc’y, 378 F.3d at 13 (majority opinion) (“Security is not 
a talisman that the government may invoke to justify any burden on speech (no matter 
how oppressive).”). 
 194. See, e.g., Coal. to Protest, 327 F. Supp. 2d at 76 (“[T]he police must have 
adequate flexibility to make judgments on the street concerning any emergency or 
public safety issues, and [the court] cannot and should not fashion an injunction to 
control that discretion.”); United for Peace & Justice, 243 F. Supp. 2d at 29 (“The Court 
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the requirements imposed by the Constitution to be legal.195  Judges must 
not let the events of the past and the current status of the War on Terror 
influence or inhibit their ability to fairly balance the demands of security 
and the First Amendment rights of citizens.196

The problem with the rationale often asserted to justify the 
imposition of free speech zones is that the security concern is based on the 
flawed assumption that dissenters are more likely to be terrorists or violent 
in some other manner.197  While it is true in the most basic sense that those 
who strongly disagree with someone in power are more likely to violently 
resist the exercise of that power than are supporters, general restrictions on 
expressive activities based on such an assumption does violence to the First 
Amendment.  Fear of violence that may or may not occur should not be an 
acceptable basis for effectively censoring expressive activity protected by 
the First Amendment.198  Indeed, allowing the government to place 
restrictions on speech based on such an assumption is dangerous because it 

will not second guess or substitute its judgment for that of the NYPD.”). 
 195. See Coal. to Protest, 327 F. Supp. 2d at 77 (“The Constitution commands 
the government to treat . . . peaceful expressions of dissent with the greatest respect—
respect equal to that of the invited delegates.”); Service Employee International Union, 
Local 660, 114 F. Supp. 2d at 971 (“As important as preservation of the public peace is, 
‘this aim cannot be accomplished by laws or ordinances which deny rights created or 
protected by the federal Constitution.’” (quoting Cooper v. Aaron, 358 U.S. 1, 16 
(1958) (internal quotation marks omitted))). 
 196. See Bl(a)ck Tea Soc’y, 378 F.3d at 19 (Lipez, J., concurring) (“Inevitably, 
the events of 9/11 and the constant reminders in the popular media of security alerts 
color perceptions of the risks around us, including the perceptions of judges.”). 
 197. Compare Coal. to Protest, 327 F. Supp. 2d at 77 (“Protesters, 
demonstrators, and dissidents outside a national political convention are not meddling 
interlopers who are an irritant to the smooth functioning of politics.”), with Menotti v. 
City of Seattle, 409 F.3d 1113, 1133 n.38 (9th Cir. 2005) (“Though Order No. 3 
contained exemptions that allowed certain persons to enter the [restricted] zone, it still 
furthered a significant governmental interest by excluding from the zone the protest 
activity that was a security threat to the downtown area.”). 
 198. See Service Employee International Union, Local 660, 114 F. Supp. 2d at 
971 (“‘[The government] is not free to foreclose expressive activity in public areas on 
mere speculation about danger[,] [o]therwise, the government’s restriction of first 
amendment expression in public areas would become essentially unreviewable.’” 
(quoting Bay Area Peace Navy v. United States, 914 F.2d 1224, 1228 (9th Cir. 1990))).  
But see Coal. to Protest, 327 F. Supp. 2d at 77 (noting, sadly, that “[w]e have come to a 
point where it may be anticipated . . . that some significant portion of the 
demonstrators . . . consider assault, even battery, part of the arsenal of expression”); 
accord Bl(a)ck Tea Soc’y, 378 F.3d at 14 (majority opinion) (stating that trial courts 
must consider past experience at similar events as a factor in creating a “quantum of 
‘threat’ evidence” that is balanced against the burden placed on First Amendment 
rights). 
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allows the government to use its power to restrict dissenting viewpoints by 
attaching the label of “terrorist” to opposing ideas and beliefs, which is 
precisely what the First Amendment is meant to prevent.199  Acts that have 
occurred at similar past events certainly are relevant to the security 
measures implemented by the government.  Nonetheless, those prior acts 
should not justify generalized and extremely arduous restrictions at a later 
event unless the government has specific threat information concerning 
that event and implementing such restrictions are the only way to protect 
everyone in attendance.200

Indeed, it is also important to remember that the responsibility for 
maintaining public peace and order also extends to individuals expressing 
their First Amendment rights within free speech zones.201  The government 
must be just as concerned with protecting individuals within free speech 
zones as they are with protecting the group, location, or important official 
that justified erecting the free speech zone.  This is why completely caging 
people within free speech zones is unacceptable—those inside the zone are 
exposed to the same threats and dangers as those outside the zone but lack 
the same ability to act to ensure their own safety.202  Cages are a means of 
punishment, not a means to regulate the public discourse of a democratic 
society. 

 199. The specter of the government equating dissenters with terrorists was 
prominently displayed by former Attorney General John Ashcroft’s statement:  “‘To 
those who scare peace-loving people with phantoms of lost liberty, my message is this:  
Your tactics only aid terrorists, for they erode our national unity and diminish our 
resolve.  They give ammunition to America’s enemies, and pause to America’s 
friends.’”  Eric Lichtblau & Adam Liptak, On Terror, Spying and Guns, Ashcroft 
Expands Reach, N.Y. TIMES, Mar. 15, 2003, at A1. 
 200. See Bl(a)ck Tea Soc’y, 378 F.3d at 17 (Lipez, J., concurring) (noting that 
although demonstrators at past “large, political events have pushed over fences, 
squirted bleach and urine at delegates or attendees, and thrown objects over 
barricades,” the lack of specific threats at the 2004 Democratic National Convention 
was “troubling in light of the particularly stringent restrictions on expression” 
imposed); United for Peace & Justice v. City of New York, 243 F. Supp. 2d 19, 25 
(S.D.N.Y. 2003) (upholding the denial of a permit to march in front of the United 
Nations building as narrowly tailored because of evidence that the building was 
targeted during two prior recent security incidents), aff’d per curiam, 323 F.3d 175 (2d 
Cir. 2003). 
 201. See Service Employee International Union, Local 660, 114 F. Supp. 2d at 
971 (observing that the government’s interest is the protection of all persons present at 
political conventions). 
 202. See, e.g., Stauber v. City of New York, Nos. 03 Civ. 9162(RWS), 03 Civ. 
9163(RWS), 03 Civ. 9164(RWS), 2004 WL 1593870, at *6 (S.D.N.Y. July 16, 2004) 
(noting that a wheelchair-bound demonstrator was not allowed to leave a four-sided 
enclosed pen for protestors even though she felt ill and needed to use the restroom). 



HERROLD 6.0.DOC 7/19/2006  8:54:55 PM 

2006] Free Speech Zones and First Amendment Rights 981 

 

Furthermore, there are other means available to ensure that violence 
does not occur at events where large numbers of persons take to the streets 
and the fear of terrorist activity is high.  For example, instead of creating 
free speech zones akin to prisons, the strategic use of barriers can 
effectively control the crowd without placing demonstrators in danger or 
depriving them of their liberty.203  This method has been used with great 
success on even large-scale demonstrations with few problems.204  
Similarly, generalized searches of attendees at high security events can 
greatly diminish the authorities’ concerns about dangerous materials being 
brought to the event and lessen the need for stringent security measures 
where the First Amendment activity will occur.205  Such searches need not 
become standard practice at all types of events, but certainly are 
appropriate at events where large numbers of people will be present and 
credible threats have been received.206

The current reality is that in times of heightened apprehension of 
terrorist activity, more stringent security measures will be undertaken by 
the government than in times of perceived peace.207  If citizens are not 
willing to allow the government more leeway in its ability to search people 

 203. See, e.g., id. at *7–8 (describing a March 2004 demonstration where the 
police used barricades to keep demonstrators out of certain areas but left openings so 
they could leave the area, use adjoining sidewalks, and go to nearby stores). 
 204. See id. at *8 (observing that the use of metal barricades to control the 
crowd without completely caging them was effective at a demonstration with over 
40,000 people with only one instance where it took slightly longer to get medical help 
to one person than under normal circumstances). 
 205. See Chandler v. Miller, 520 U.S. 305, 323 (1997) (“[W]here the risk to 
public safety is substantial and real, blanket suspicionless searches calibrated to the risk 
may rank as ‘reasonable’—for example, searches now routine at airports and at 
entrances to courts and other official buildings.”); see also Stauber, 2004 WL 1593870, 
at *31 (enjoining a general bag search policy against demonstrators but emphasizing 
that generalized bag searches may be justified under some circumstances). 
 206. See Chandler, 520 U.S. at 323 (permitting blanket searches in situations 
where authorities find a “risk to public safety [that] is substantial and real”). 
  It is important to emphasize that there must be specific credible evidence 
to support the need for such general searches in a situation; general government 
warnings alone are insufficient.  See, e.g., Bourgeois v. Peters, 387 F.3d 1303, 1312 (11th 
Cir. 2004) (“[A] system that gave the federal government the power to determine the 
range of constitutionally permissible searches simply by raising or lowering the nation’s 
threat advisory system would allow the restrictions of the Fourth Amendment to be 
circumvented too easily.”). 
 207. See Bl(a)ck Tea Soc’y v. City of Boston, 378 F.3d 8, 10 (1st Cir. 2004) 
(“Security at national political conventions is always tight and that was especially so 
this year in light of heightened sensitivity to security concerns following the terrorist 
attacks of September 11, 2001.”). 
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in a non-discriminatory fashion, they should expect the government to 
resort to the imposition of free speech zones in order to provide security at 
important events and further should realize that the courts likely will be 
hesitant to interfere.208  The populace should expect that some government 
activity that was unreasonable in the past may be reasonable under present 
circumstances.209

Indeed, such measures can already be seen in the form of heightened 
airport security screening measures,210 post office mail handling 
procedures,211 and security at government buildings212 to name only a few 

 208. See id. at 19 (Lipez, J., concurring) (“When judges are asked to assess 
[security] risks in the First Amendment balance, we must candidly acknowledge that 
they may weigh more than they once did.”); see also United for Peace & Justice v. City 
of New York, 243 F. Supp. 2d 19, 29 (S.D.N.Y. 2003) (“[H]eightened security concerns 
due to September 11th are an additional element of the City’s overarching concern [to] 
safely protect the public . . . .”), aff’d per curiam, 323 F.3d 175 (2d Cir. 2003). 
 209. The difficult realization is that what is reasonable varies from person to 
person.  For instance, this Note advocates allowing generalized searches of individuals 
in some circumstances as an alternative to imposing free speech zones, but the 
government currently seems to believe that: 

indefinite detention, with no access to judicial review[] of . . . noncitizens . . . 
lawfully in the United States . . .; blanket secrecy concerning the identity of . . . 
detainees; refusal to permit many . . . detainees to communicate with an 
attorney; . . . authority to eavesdrop on constitutionally protected attorney-
client communications; secret deportation proceedings; the incarceration . . . of 
an American citizen . . . with no access to a lawyer, solely on the basis of an 
executive determination that he was an ‘enemy combatant’; significant new 
limitations on the scope of the Freedom of Information Act; expanded 
authority to conduct undercover infiltration and surveillance of political and 
religious groups; increased power to wiretap, engage in electronic 
eavesdropping, and covertly review Internet and e-mail communications; new 
power to secretly review banking, brokerage, and other financial records; and 
expanded authority to conduct clandestine physical searches[] 

along with the use of free speech zones, are reasonable measures.  GEOFFREY R. 
STONE, PERILOUS TIMES 552 (2004) (footnotes omitted). 
 210. See, e.g., Editorial, Hands On:  Airport Security Steps Too Familiar for 
Some, DALLAS MORNING NEWS, Nov. 24, 2004, at 28A (describing the Transportation 
and Security Administration’s physical search policy and procedure); Mark Huband, 
Airline Passenger Checks ‘Permanent,’ FIN. TIMES, March 3, 2004, at 4 (noting that 
airlines will be permanently required to monitor and exchange passenger information). 
 211. See, e.g., Tony Cook, Post Office’s Anthrax Screening Begins, CINCINNATI 
POST, Sept. 24, 2004, at A8 (describing the post office’s efforts to establish a nationwide 
biohazard detection system for the mail). 
 212. See, e.g., Bill Kramer, Tightening Security:  Extra Precautions Planned for 
Safety at Judicial Building, THE OKLAHOMAN, Aug. 31, 2004, at 15A (reporting that 
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examples.  These types of regulations are more likely to fall under the 
domain of the Fourth Amendment213 rather than the First if challenged, 
and prosecutions based on these types of security measures are less likely 
to have the same taint of prosecution based on viewpoint than might arise 
out of the government’s imposition of free speech zones.  While the 
reasonableness inquiry under the Fourth Amendment doubtless will feel 
pressures related to the government and the public’s level of apprehension, 
discourse on the necessity and validity of such actions will not be stifled if 
First Amendment rights are not the victim of such concerns. 

The rationale behind speech zoning is to maintain security and public 
order, yet in most instances any disruption will be caused by the actions of 
individual speakers and has nothing to do with where the First Amendment 
expressive activity occurs.214  While some form of speech zoning may be 
necessary for preventing riots or other violent conflict at large-scale events, 
in general they probably are not necessary.215  For most events, a 
government imposed free speech zone is unnecessary because authorities 
can effectively maintain crowd control and detain or arrest anyone who 
becomes violent or disturbs the peace.216  The government should take 
great care to make certain that free speech zones are used only when 
warranted by the circumstances so that free speech zones are the exception, 
and not the rule, for regulating First Amendment expression in public. 

E.  Time, Place, and Manner Regulation or Effectively Silencing Speech? 

 There is no question that the government has the general police 
power to regulate public expression as long as it is regulated in a non-

entrances to the courthouse were limited and x-ray machines and metal detectors were 
put in place for security purposes). 
      213. The Fourth Amendment reads as follows: 

The right of the people to be secure in their persons, houses, papers, and 
effects, against unreasonable searches and seizures, shall not be violated, and 
no Warrants shall issue, but upon probable cause, supported by Oath or 
affirmation, and particularly describing the place to be searched, and the 
persons or things to be seized. 

U.S. CONST. amend. IV. 
 214. See Davis, supra note 40, at 297 (acknowledging a need to maintain order 
and that disruption sometimes occurs during public expression but arguing that usually 
“the disruption is not caused by the location of the speech but rather by the actions of 
the speaker”). 
 215. See id. (“Place restrictions are at best a lazy attempt to deal with the 
potential side effects of vigorous First Amendment activity.”). 
 216. Id. 
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discriminatory manner.217  In this sense, the creation of a free speech zone 
for public expressive activities is a companion to the government’s power 
to issue parade permits that do not always provide the exact parade route 
sought by the group applying for the permit.218  Yet serious questions arise 
concerning even content-neutral time, place, and manner restrictions when 
entire mediums of communication are prohibited by government 
regulatory action.219  Even when free speech zones are applied to all 
persons regardless of the nature of the expressive activity, if the zone 
effectively silences communication it should be found unconstitutional.  
Therefore, a central inquiry in any case involving a free speech zone should 
be whether the conditions it imposes effectively silence First Amendment 
activity. 

 Indeed, although citizens do not have the right to protest anywhere 
they desire at any time or to preach beliefs before a captive audience in 
most circumstances,220 they do have the general right to convey their 
viewpoints in a peaceful manner.221  If there is a right to speak that cannot 
be censored by the government, the right logically implies that any 
restriction imposed by the government cannot completely deny to the 
speakers the ability to be heard by their desired audience without 
compelling justification.222  Even though the audience cannot be forced to 

 217. See Cox v. New Hampshire, 312 U.S. 569, 576 (1941) (“[If] a municipality 
has authority to control the use of its public streets for parades or processions, as it 
undoubtedly has, it cannot be denied authority to give consideration, without unfair 
discrimination, to time, place and manner in relation to the other proper uses of the 
streets.”). 
 218. See, e.g., Coal. to Protest the Democratic Nat’l Convention v. City of 
Boston, 327 F. Supp. 2d 61, 70–73 (D. Mass. 2004) (denying protestors’ request to 
parade on the street within the demonstration zone nearest to the Democratic National 
Convention during the Convention itself but allowing them to parade there on the day 
before the Convention started), aff’d sub nom. Bl(a)ck Tea Soc’y v. City of Boston, 378 
F.3d 8 (1st Cir. 2004). 
 219. See, e.g., City of Ladue v. Gilleo, 512 U.S. 43, 56 (1994) (invalidating a city 
ordinance banning the posting of signs even though it was content neutral); Martin v. 
City of Struthers, 319 U.S. 141, 151–52 (1943) (invalidating an ordinance banning the 
door-to-door distribution of handbills); Schneider v. Town of Irvington, 308 U.S. 147, 
164–65 (1939) (invalidating the ordinances of several communities forbidding 
leafleting). 
 220. See Rowan v. U.S. Post Office Dep’t, 397 U.S. 728, 738 (1970) (“[N]o one 
has a right to press even ‘good’ ideas on an unwilling recipient.”). 
 221. See Gregory v. City of Chicago, 394 U.S. 111, 112 (1969) (stating that 
political protest, “if peaceful and orderly, falls well within the sphere of conduct 
protected by the First Amendment”). 
 222. See Service Employee International Union, Local 660 v. City of Los 
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listen to the demonstrators, to be a valid time, place, and manner 
restriction, the government regulation of the speakers should at least 
provide them the opportunity to reach their intended audience, regardless 
of whether the audience actually listens.223  The marketplace of ideas 
cannot function if the vendors cannot make a sales pitch to their customers, 
or the customers are not aware of what goods—or that any goods at all—
are for sale.224  Such regulation is the most assured way to limit public 
debate and restrict the spread of ideas, possibly to the point of 
censorship.225  This is the primary danger of free speech zones. 

 Therefore, the one sure way for a free speech zone to be 
unconstitutional is for it to create an impenetrable barrier to 
communication.226  Anyone outside the free speech zone, under such 
circumstances, would have significant difficulty in approaching to actually 
converse with the speaker about his or her beliefs; or, if the free speech 
zone is extreme enough, those outside the free speech zone may not even 
know who or what is occurring inside the free speech zone.227  Because the 

Angeles, 114 F. Supp. 2d 966, 973 (C.D. Cal. 2000) (“Any scheme that precludes 
plaintiffs from effectively communicating . . . will not withstand constitutional 
scrutiny.”). 
 223. See Lehman v. City of Shaker Heights, 418 U.S. 298, 307 (1974) (Douglas, 
J., concurring) (noting that citizens have a right to express views to those who wish to 
listen, but not to force their message on an audience that cannot decline to receive it). 
 224. See, e.g., JEROME A. BARRON, PUBLIC RIGHTS AND THE PRIVATE PRESS 
21 (1981) (noting that the right to “[f]ree speech cannot mean much if one has no 
meaningful forum in which to exercise that right”). 
 225. See Steven Alan Childress, The Empty Concept of Self-Censorship, 70 
TUL. L. REV. 1969, 1970 (1996) (“Actual and direct state censorship, the thinking seems 
to be, is without doubt an evil to be avoided at least through judicial means; it 
empowers the courts to react with unbridled resolve; and it can only exist with the most 
extreme of governmental justifications.”). 
 226. See, e.g., Coal. to Protest the Democratic Nat’l Convention v. City of 
Boston, 327 F. Supp. 2d 61, 66 (D. Mass. 2004) (noting that an opaque fabric scrim was 
put over the fencing at the 2004 Democratic National Convention with the specific 
purposes of protecting delegates and attendees and providing law enforcement with a 
strategic advantage), aff’d sub nom. Bl(a)ck Tea Soc’y v. City of Boston, 378 F.3d 8 (1st 
Cir. 2004).  Although the court upheld the constitutionality of the free speech zone 
largely because of time constraints, it could easily have found the opaque fabric on the 
fence to be an insufficiently narrowly tailored regulation because of its effective 
blinding of both demonstrators and convention-goers.  Id. 
 227. Contra Bl(a)ck Tea Soc’y, 378 F.3d at 14 (“[A]lthough the opportunity to 
interact directly with the body of delegates by, say, moving among them and 
distributing literature, would doubtless have facilitated the demonstrators’ ability to 
reach their intended audience, there is no constitutional requirement that 
demonstrators be granted that sort of particularized access.”). 
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demonstrators at the conventions could not actually follow convention-
goers into the actual convention sites if they were having a conversation, 
those desiring to converse with anyone inside the free speech zone likely 
would have to find a way to enter the zone itself.  The feasibility of a 
convention invitee or other important official even being allowed to enter a 
free speech zone by security personnel is doubtful.  After all, if the asserted 
purpose of the free speech zone is to protect persons deemed important by 
the government, it is highly unlikely those in charge of security would 
permit the protected person or persons to then enter the zone. 

 Some may argue that, for many protestors, the intended audience is 
actually the media and its broadcast audience rather than the target 
audience of the demonstration, especially at major events where the media 
is certain to be present, like the Democratic and Republican National 
Conventions.228  For some demonstrators, this is undoubtedly true, and the 
media could certainly adequately cover the protests regardless of whether 
demonstrators were restricted to a free speech zone.  Indeed, as Judge 
Woodlock noted in the case concerning the free speech zone at the 2004 
Democratic National Convention, if bad enough, the conditions of a free 
speech zone may have a more poignant impact than the protestors ever 
could on their own.229

 Not all demonstrators, however, seek to reach the general nationwide 
audience with their message.  This is true not only at small, local events, 
but at major political events like the Democratic and Republican National 
Conventions as well.230  Anytime a group of individuals has the power to 
formulate policy and select presidential candidates for a major political 
party, there will be a significant number of people hoping to influence their 
decision.231  Some demonstrators denied access to the convention sites may 
wish to reach individual delegates with messages concerning their desired 

 228. See, e.g., id. (“At a high-profile event, such as the [Democratic National] 
Convention, messages expressed beyond the first-hand sight and sound of the delegates 
nonetheless have a propensity to reach the delegates through television, radio, the 
press, the internet, and other outlets.”). 
 229. See Coal. to Protest, 327 F. Supp. 2d at 72 (“Even marching next to an 
opaque fence itself tells a story.”). 
 230. See Service Employee International Union, Local 660 v. City of Los 
Angeles, 114 F. Supp. 2d 966, 972 (C.D. Cal. 2000) (“Since [Convention delegates and 
attendees] are the ones who will determine the party’s platform, nominate its candidate 
for president, and who include in their ranks many elected officials, one can hardly 
contend that the desire to reach this audience is frivolous.”). 
 231. See id. 
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platform for the party.232  Others may seek to urge delegates to vote for a 
certain presidential nominee from the party because the nomination 
theoretically is still available to anyone until the delegates vote.233  Still 
others may simply desire to convey their political beliefs to those attending 
the convention with the hope of providing influence on specific issues and 
helping to shape the party platform.  These are only a few examples of 
many where demonstrators engage in First Amendment activity without 
caring whether the mainstream media reports the issues to the general 
populace.234

Regardless of their motives, most individuals who end up being 
relegated by the government to a free speech zone to express their 
viewpoints are present with the intent to change the minds of others.  
While some people may attend events just to disturb the peace or appear 
on television, the vast majority of uninvited attendees at major political 
events arrive with the hope of influencing their fellow citizens by 
expressing their various viewpoints on myriad issues.235  The danger of 
confining expressive activity to free speech zones is that doing so inhibits to 
varying extents the power to participate in public discourse.236  While some 
restriction on First Amendment activity is valid and necessary within the 
greater scheme of ordered liberty,237 at some point the restriction violates 

 232. Id. 
 233. See, e.g., id. (noting that the plaintiffs in the case “made clear that their 
intended audience is the Convention delegates and attendees”). 
 234. See, e.g., id. (noting that even though a “media village” of 10,000 members 
was in between the demonstrators and the convention site, the demonstrators’ 
arguments stressed the need to be close enough to have access to the delegates and 
convention-goers rather than members of the media). 
 235. See Coal. to Protest the Democratic Nat’l Convention v. City of Boston, 
327 F. Supp. 2d 61, 77 (D. Mass. 2004) (“[T]he many who wish vigorously but 
peacefully to express their dissent are inhibited in their ability to reach their intended 
audience because recent experience has shown that there is a reasonable likelihood 
that an aggressive few will insist on expressing themselves through the use of 
violence.”), aff’d sub nom. Bl(a)ck Tea Soc’y v. City of Boston, 378 F.3d 8 (1st Cir. 
2004). 
 236. See Chicago Acorn v. Metro. Pier & Exposition Auth., No. 96 C 4997, 
1998 WL 164882, at *6 (N.D. Ill. Apr. 2, 1998) (“The First Amendment is intended to 
protect the free exchange of ideas and discussion of governmental affairs.” (citing 
Burson v. Freeman, 504 U.S. 191, 196 (1992), vacated, 150 F.3d 695 (7th Cir. 1998))).  
But see Suplina, supra note 183, at 405–12 (arguing that the Court’s acceptance of the 
marketplace of ideas approach to the First Amendment results in greater diminishment 
of protestors’ First Amendment rights regarding the time, place, and manner of First 
Amendment activity when the government raises terrorism concerns). 
 237. See Bl(a)ck Tea Soc’y, 378 F.3d at 15 (stating that although freedom of 
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the protections guaranteed to individuals by the First Amendment. 

F.  Narrow Tailoring 

 As long as a regulation of First Amendment activity is content 
neutral, it will be upheld if it is narrowly tailored to further significant 
government interests and leaves open ample alternatives for 
communication.238  “Put another way, the validity of time, place, or manner 
regulations is not subject to ‘a judge’s agreement with the responsible 
decisionmaker concerning the most appropriate method for promoting 
significant government interests or the degree to which those interests 
should be promoted.’”239  Regulations do not have to be the least 
restrictive means of furthering the government’s interest but must “not [be] 
substantially broader than necessary to achieve the government’s 
interest.”240  “[T]he ‘essence of narrow tailoring’ is that the regulation must 
‘focus[] on the source of the evils the [government] seeks to eliminate . . . 
and eliminate[] them without at the same time banning or significantly 
restricting a substantial quantity of speech that does not create the same 
evils.’”241  Thus, narrow tailoring is a question of balancing the harms the 
government seeks to prevent against the amount of speech restricted by the 
free speech zone.242

 Therefore, in order for a free speech zone to be narrowly tailored, it 
cannot be overly restrictive of First Amendment rights.  The point at which 
governmental regulation becomes too restrictive is difficult to determine.  

expression is vital, so are public safety and the ability of political events to proceed).  
But see Jamin B. Raskin & Clark L. LeBlanc, Disfavored Speech About Favored Rights:  
Hill v. Colorado, the Vanishing Public Forum and the Need for an Objective Speech 
Discrimination Test, 51 AM. U. L. REV. 179, 228 (2001) (arguing that the danger of 
criminal penalties for political speech in the wrong place or at the wrong time 
discourages citizens from expression in public). 
 238. Ward v. Rock Against Racism, 491 U.S. 781, 791 (1989).  But see Suplina, 
supra note 183, at 426 (arguing that the asserted terrorism prevention interest distorts 
the narrow tailoring requirement even though Ward does not require a least restrictive 
means determination). 
 239. Bl(a)ck Tea Soc’y, 378 F.3d at 12 (quoting Ward, 491 U.S. at 800 
(quotation omitted)). 
 240. Ward, 491 U.S. at 800. 
 241. Coal. to Protest the Democratic Nat’l Convention v. City of Boston, 327 
F. Supp. 2d 61, 70 (D. Mass. 2004) (quoting Ward, 491 U.S. at 800 n.7) (alterations in 
original), aff’d sub nom. Bl(a)ck Tea Soc’y, 378 F.3d 8. 
 242. See Bl(a)ck Tea Soc’y, 378 F.3d at 13 (“[T]he question of narrow tailoring 
must be decided against the backdrop of the harms that a particular set of security 
measures are designed to forfend.”). 
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At the very least, communication must still be able to occur, despite the 
governmental regulation, for the regulation to pass the narrow tailoring 
requirement.243  While some government security concerns may justify 
curtailing some forms of communication, any free speech zone that 
effectively prohibits a medium of communication should be closely 
scrutinized and will most likely not be narrowly tailored to further the 
government’s interest.244

Furthermore, the mere possibility that the target audience may be 
able to see demonstrators within a free speech zone may not be sufficient 
for the zone to be narrowly tailored in all circumstances.245  It is at this 
point, when messages cannot be seen, heard, or otherwise exchanged 
between citizens that a free speech zone reaches the point where it violates 
the First Amendment rights of those confined to it.246  The ability for the 
target audience to clearly see speakers in order to ascertain that efforts are 
being made to communicate should be another requirement for a free 
speech zone to be narrowly tailored because the target audience members 
can then decide to approach and converse with the speakers if they so 
desire.247  While some funneling of demonstrators to certain locations or 

 243. See Service Employee International Union, Local 660 v. City of Los 
Angeles, 114 F. Supp. 2d 966, 973 (C.D. Cal. 2000) (“Any scheme that precludes 
plaintiffs from effectively communicating . . . will not withstand constitutional 
scrutiny.”). 
 244. See City of Ladue v. Gilleo, 512 U.S. 43, 55 (1994) (“Although 
prohibitions foreclosing entire media may be completely free of content or viewpoint 
discrimination, the danger they pose to the freedom of speech is readily apparent—by 
eliminating a common means of speaking, such measures can suppress too much 
speech.”). 
 245. Compare Service Employee International Union, Local 660, 114 F. Supp. 
2d at 972 (although a sight line existed between convention-goers and demonstrators, 
“only those delegates with the sharpest eyesight and most acute hearing have any 
chance of getting the message”; furthermore, that sight line might have been blocked 
by the 10,000 media members and their equipment located between the convention 
entrance and the demonstration area), with Bl(a)ck Tea Soc’y, 378 F.3d at 14 (stating 
that the opportunity for demonstrators to interact directly with their intended audience 
is not constitutionally required). 
 246. See Service Employee International Union, Local 660, 114 F. Supp. 2d at 
972 (the First Amendment does not permit the confinement of demonstrators to an 
“Official Demonstration Area” when it is unlikely that the delegates will be able to see 
or hear messages conveyed by demonstrators). 
 247. See United for Peace & Justice v. City of New York, 243 F. Supp. 2d 19, 
25 (S.D.N.Y. 2003) (noting that even though permission to march in front of the 
United Nations was denied, protestors could still speak at a platform at the corner of 
the U.N. complex that is “highly visible” from the building), aff’d per curiam, 323 F.3d 
175 (2d Cir. 2003). 
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away from others doubtless is necessary for effective crowd control, 
demonstrators should only be incidentally directed away from their 
obvious intended audience, not intentionally driven out of sight by the 
government.248  When a specific location is being protected, that area 
should be protected, but no more area than necessary to serve the 
government’s security interest should be regulated.249

 Likewise, the free movement of persons in and out of the free speech 
zone must be maintained in order for it to be narrowly tailored.250  Keeping 
people outside of the zone may deprive them of the ability to express their 
views, and trapping people within the zone may force some people to 
participate in expressive activity with which they do not agree.251   This is in 
addition to the aforementioned issue of maintaining a safe environment 
inside the free speech zone itself.252  Authorities can still effectively control 
the movement of people through the strategic placement of law 
enforcement personnel without imprisoning them within the free speech 
zone.253  Movement of large amounts of people can still be controlled by 
staggering the number and timing of persons entering or leaving the free 
speech zone without resorting to “caging” tactics.254

 In addition, the timeline of events surrounding government imposed 
free speech zones is a major factor in determining whether a zone is 

 248. See Stauber v. City of New York, Nos. 03 Civ. 9162(RWS), 03 Civ. 
9163(RWS), 03 Civ. 9164(RWS), 2004 WL 1593870, at *10 (S.D.N.Y. July 16, 2004) 
(relating the concerns of many protest groups that because reentry to protest pens was 
prohibited, demonstrators had to continually move farther away from the 
demonstration site and target audience as time passed). 
 249. See Service Employee International Union, Local 660, 114 F. Supp. 2d at 
971 (finding the 185-acre secured zone around the convention site was not narrowly 
tailored to serve the government’s significant security interest in protecting convention 
delegates). 
 250. See Stauber, 2004 WL 1593870, at *28–29 (stating that providing 
opportunity for ingress and egress from protest pens “need not remove any authority 
from the NYPD relating to exercise control over the movement of demonstrators”). 
 251. See Wooley v. Maynard, 430 U.S. 705, 714 (1977) (holding that in addition 
to protecting the right to speak, the First Amendment protects the right not to speak as 
well). 
 252. See Service Employee International Union, Local 660, 114 F. Supp. 2d at 
971 (observing that the government’s interest is the protection of all persons present at 
political conventions). 
 253. See Stauber, 2004 WL 1593870, at *28 (suggesting that police officers 
could be stationed at each opening in a protest pen to control the flow of persons). 
 254. See id. at *29 (“[N]o security, safety or organizational interests would be 
harmed by the NYPD making efforts to assure greater access by demonstrators to and 
from [protest] pens.”). 
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narrowly tailored.255  Litigants “should come to court when there is enough 
time for the courts to assess fully the impact that modifications will have on 
the security concerns advanced” by the government in justifying the 
restrictions placed on citizens’ First Amendment activities.256  The less time 
a court has to consider the circumstances and issues concerning the 
government’s imposition of a free speech zone, the more likely the zone 
will be found narrowly tailored out of sheer necessity.257  No court will risk 
causing harm to the citizenry by invalidating even minor parts of the 
government’s security plans unless there is sufficient time for any proposed 
or court ordered modification to be thoroughly considered and effectively 
implemented by the government.258

G.  The Availability of Ample Alternative Means of Communication 

 Besides fulfilling the narrow tailoring requirement, any free speech 
zone put in place must also leave open ample alternatives for 
communication.259  Although some courts have considered the size of the 
regulated speech zones as a factor in determining whether ample 
alternative channels of communication are available, size alone should not 
be determinative.260  The size of the zone should be examined to ascertain 

 255. See Bl(a)ck Tea Soc’y v. City of Boston, 378 F.3d 8, 16 (1st Cir. 2004) 
(Lipez, J., concurring) (“Inevitably, the absence of time becomes an important element 
in determining whether a given time-place-manner restriction is narrowly tailored to 
serve a government interest in maintaining security.”); United for Peace & Justice v. 
City of New York, 323 F.3d 175, 178 (2d Cir. 2003) (remarking that “short notice [and] 
lack of detail . . . are always relevant considerations in the [narrow tailoring analysis]”). 
 256. Bl(a)ck Tea Soc’y, 378 F.3d at 16. 
 257. See, e.g., Nat’l Council of Arab Ams. v. City of New York, 331 F. Supp. 2d 
258, 265 (S.D.N.Y. 2004) (chastising plaintiff organizers for a delay in bringing suit that 
resulted in an unnecessary time shortage); Coal. to Protest the Democratic Nat’l 
Convention v. City of Boston, 327 F. Supp. 2d 61, 74–76 (D. Mass. 2004) (noting that it 
would be impossible to improve the conditions of the free speech zone at the 2004 
Democratic National Convention with less than a week remaining before it 
commenced), aff’d sub nom. Bl(a)ck Tea Soc’y, 378 F.3d 8. 
 258. See Coal. to Protest, 327 F. Supp. 2d at 76. 

[T]here is no injunctive relief that [the court] could fashion that would 
vindicate plaintiffs’ First Amendment rights without causing quite significant 
harm to the City, the delegates, and the public interest as broadly defined in 
the form of increased risk to those attending the DNC and further strain on 
the overtaxed manpower resources of public safety personnel. 

 259. Ward v. Rock Against Racism, 491 U.S. 781, 791 (1989). 
 260. See Menotti v. City of Seattle, 409 F.3d 1113, 1133 (9th Cir. 2005) (noting 
there is no per se rule regarding speech zone boundaries).  But see Davis, supra note 
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whether a zone is so large that it would be impossible to adequately 
communicate to anyone outside of it261 or so small that it effectively 
deprives speakers the use of the public forum.262  Bright line boundary 
restrictions do not comport with the fact-intensive nature of the inquiry in 
these cases. 

Nor should the availability of mass media coverage be a major factor 
in the analysis.  It is always possible the media may provide coverage to 
large-scale First Amendment activity, but it is never a complete certainty, 
and there is no legal obligation to do so.  The mere possibility of mass 
media coverage should not be a significant factor in the analysis because 
treating it as such would mean the availability of alternative means of 
communication requirement would hinge on the whims of the media.263  
There is no guarantee that media exposure results in dissemination of 
information to the majority of the public.264  The interest level of the media 
should have no role in the balance between the government’s need to 
maintain law and order and the citizens’ rights to express their views in the 
public forum.265

 Courts should instead look to the proximity of the proposed 
alternative channel of communication to the target audience in 
determining whether ample alternative means of communication are 
available when a free speech zone is imposed.266  Proximity to the target 

40, at 284–85 (arguing that courts should find that complete bans on First Amendment 
activity over large areas fail the narrow tailoring requirement). 
 261. See United States v. Baugh, 187 F.3d 1037, 1044 (9th Cir. 1999) (finding a 
150- to 175-foot safety zone did not leave open ample alternative channels of 
communication); see also Davis, supra note 40, at 284–85 (arguing that courts should 
find that complete bans on First Amendment activity over large areas fail the narrow 
tailoring requirement). 
 262. See Bay Area Peace Navy v. United States, 914 F.2d 1224, 1229 (9th Cir. 
1990) (finding a seventy-five yard “safety zone” between demonstrators and their 
intended audience did not leave open ample alternative means of communication). 
 263. See Menotti, 409 F.3d at 1174 (Paez, J., dissenting) (noting that public fora 
are preserved “for public debate precisely because ordinary people lack reliable access 
to the media”). 
 264. See Raskin & LeBlanc, supra note 237, at 184 (stating that “today many, 
perhaps most, Americans still face highly restricted access to mass media” (citing 
LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW 987 (2d ed. 1988))). 
 265. See Menotti, 409 F.3d at 1174 (“[W]e should dispel any notion that media 
interest in an event can be a substitute for constitutionally-required alternative avenues 
of communication.”). 
 266. See United for Peace & Justice v. City of New York, 243 F. Supp. 2d 19, 
30 (S.D.N.Y. 2003) (noting that the City’s proposed alternative demonstration site was 
still “a desirable location—in close proximity to [the] target audience”), aff’d per 
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audience allows speakers the ability to communicate to their target 
audience, even if the method of communication must be altered in some 
inconsequential way.267  Indeed, proximity to the target audience may be 
essential when the First Amendment activity involves nonverbal 
expression.268  Although no clear proximity line can or should be drawn, 
moving First Amendment activity away from its intended audience 
eventually hits a point when the audience that the expressive activity can 
reach becomes inadequate.269  At this point, the First Amendment activity 
has been effectively silenced by the government’s imposition of the free 
speech zone, meaning ample alternative means of communicating with the 
target audience no longer exist.270

V.  CONCLUSION 

Domestic security concerns are understandably heightened due to the 
War on Terror.271  Concurrent with these concerns, a thread of fear 

curiam, 323 F.3d 175 (2d Cir. 2003); Kevin Francis O’Neill, Disentangling the Law of 
Public Protest, 45 LOY. L. REV. 411, 442 (1999) (arguing that in determining whether 
ample alternative methods of communication are available, courts should consider “(1) 
the speaker’s intended audience and (2) the extent to which her chosen location 
contributes to her message”). 
 267. See United for Peace & Justice, 243 F. Supp. 2d at 30–31 (observing that 
the city’s proposal to allow a stationary demonstration in close proximity to 
demonstrators’ target audience only minimally inhibits their ability to communicate). 
 268. See Lee v. Katz, No. CV 00-310-PA, 2004 WL 1211921, at *8 (D. Or. June 
2, 2004) (“Nearness to the target audience assumes particular importance when the 
communication consists of quiet activities such as circulating pamphlets or soliciting 
signatures.”). 
 269. See Edwards v. City of Coeur d’Alene, 262 F.3d 856, 866 (9th Cir. 2001) 
(“If an ordinance effectively prevents a speaker from reaching his intended audience, it 
fails to leave open ample alternative means of communication.” (citing Heffron v. Int’l 
Soc’y for Krishna Consciousness, Inc., 452 U.S. 640, 654 (1981))); Davis, supra note 40, 
at 288 (“The mere fact that the expression can reach more people in an alternate 
location does not make a free speech zone inadequate, so the successful challenger 
would need to show that the audience accessible from the speech zone is so reduced as 
to be inadequate.”). 
 270. See Members of the City Council v. Taxpayers for Vincent, 466 U.S. 789, 
812 (1984) (observing that the First Amendment does not require that individuals 
retain the most effective means of communication, but rather that individuals retain 
the “ability to communicate effectively”). 
 271. See Suplina, supra note 183, at 395 (“The danger to political dissent is 
acute where the Government attempts to act under so vague a concept as the power to 
protect ‘domestic security.’” (quoting United States v. U.S. Dist. Court, 407 U.S. 297, 
314 (1972))). 
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underlies public opinion and government action.272  Yet there is a 
difference between placing reasonable limitations on the time, place, and 
manner in which First Amendment expressive activity is conducted and 
capturing it within an impenetrable barrier.  “It is easy, by giving way to 
the passion, intolerance and suspicions of wartime, to reduce our liberties 
to a shadow, often in answer to exaggerated claims of security.”273  This is 
especially true in the current era of media sensationalism where the 
abundance of competing news and information sources often results in the 
over-dramatization of relatively minor dangers.274

This Note has attempted to elucidate the issues associated with 
determining the constitutionality of regulatory schemes utilizing speech 
zoning.  The great danger of any government imposed free speech zone is 
that it may deny citizens within it the basic ability to communicate in a 
meaningful manner with anyone outside of the zone.  The zone can become 
a cage that restricts all dialogue to the point of effective silence and stymie 
the marketplace of ideas that is essential to a free and democratic society.  
This Note does not, and cannot, provide an answer to the constitutionality 
of free speech zones in an abstract or general sense.  Not all free speech 
zones impose the same conditions on citizens or are necessitated by the 
same set of circumstances.  Consequently, this Note has highlighted some 
of the difficulties the justice system faces in free speech zone cases and 
attempted to elucidate some inquiries and analytical considerations to take 
when examining the constitutionality of a free speech zone type of 
regulatory scheme.  In this era of heightened tension between security 
concerns and civil liberties, it is important that the public dialogue not be 
lost behind a shield of protection.  Even the most benignly intended shield 
of security can quickly and quietly become an impenetrable cage from 
which the expressive rights guaranteed by the First Amendment may never 

 272. See STONE, supra note 209, at 528–29 (noting and describing the United 
States’ history of fearful overreaction during wartime, but also stating that “[s]ome 
measure of fear . . . is inevitable—even healthy—in time of war”); Bl(a)ck Tea Soc’y v. 
City of Boston, 378 F.3d 8, 19 (1st Cir. 2004) (Lipez, J., concurring) (“Inevitably, the 
events of 9/11 and the constant reminders in the popular media of security alerts color 
perceptions of the risks around us . . . .  The risks of violence and the dire consequences 
of that violence seem more probable and more substantial than they were before 
9/11.”). 
 273. Robert H. Jackson, Wartime Security and Liberty Under Law, 1 BUFF. L. 
REV. 103, 116 (1951). 
 274. See STONE, supra note 209, at 537 (“By sensationalizing ‘newsworthy,’ but 
low-risk, dangers, [the media] can generate a sense of panic that quickly cascades 
through society [because] [p]eople routinely overreact to vivid depictions of 
frightening, but low-probability, dangers.”). 
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escape.  This Note has attempted to provide some guidance regarding how 
to effectively navigate this delicate balance in a manner that allows the 
government to protect citizens without doing harm to their First 
Amendment rights guaranteed by the Constitution. 
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