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I.  INTRODUCTION 

Over the last four decades, the United States has been mired in the 
grand socioeconomic experiment otherwise known as neoliberalism.1  In a 
nutshell, neoliberalism entails dismantling the so-called welfare state and 
rolling back governmental regulation of all things economic in favor of 
deregulation, privatization, and personal responsibility.2  The theory is that 
unleashing market capitalism will create economic prosperity, which will 
eventually trickle down to the masses.3  Of course, the reality has been 
quite the opposite, with the relative plight of those at the bottom worsening 
 

 1.  See Angela P. Harris, From Stonewall to the Suburbs?:  Toward a Political 
Economy of Sexuality, 14 WM. & MARY BILL RTS. J. 1539, 1555–57 (2006). 
 2.  See Martha T. McCluskey, From the Welfare State to the Militarized 
Market:  Losing Choices, Controlling Losers, in ACCUMULATING INSECURITY:  
VIOLENCE AND DISPOSSESSION IN THE MAKING OF EVERYDAY LIFE 27–48 (Shelley 
Feldman et al. eds., 2011) (emphasizing neoliberalism’s intent to reform “welfare state 
policies”); Harris, supra note 1, at 1555–61 (explaining the neoliberal ideology on both 
a national and international level).  See generally LOÏC WACQUANT, PUNISHING THE 
POOR:  THE NEOLIBERAL GOVERNMENT OF SOCIAL INSECURITY (2009) (providing a 
trenchant sociological analysis of neoliberalist theory). 
        One need not look further than the rhetoric of the 2012 presidential campaign for 
abundant evidence of neoliberal beliefs.  For example, Republican presidential 
candidate Mitt Romney highlighted his trickle-down belief that, “‘without actually 
doing anything,’” capital will come back and “‘we’ll actually get a boost in the 
economy.’”  Editorial, Mitt Romney, Class Warrior, N.Y. TIMES, Sept. 18, 2012, 
http://www.nytimes.com/2012/09/19/opinion/mitt-romney-class-warrior.html?_r=1 
(quoting presidential candidate Mitt Romney). Romney went on to complain about 
those who earn too little to pay federal income tax, characterizing them as freeloaders 
“‘who are dependent upon government, who believe that they are victims, who believe 
the government has a responsibility to care for them, who believe that they are entitled 
to health care, to food, to housing, to you-name-it.’”  Id. (quoting presidential 
candidate Mitt Romney).  Defending his remarks after they became public, Romney 
clarified:  “‘[A] society based upon a government-centered nation where government 
plays a larger and larger role, redistributes money, that’s the wrong course for 
America.’”  Annie Lowrey & Michael Cooper, With Tax Comments, Romney Wades 
into a Conservative Rift, N.Y. TIMES, Sep. 18, 2012, http://www.nytimes.com/2012/09/19 
/us/politics/romneys-anxiety-over-takers-conflicts-with-longtime-gop-stand.html 
?pagewanted=1&_r=moc.semityn.uww (quoting presidential candidate Mitt Romney).   
 3.  See, e.g., Annie Lowrey, Income Inequality May Take Toll on Growth, 
N.Y. TIMES, Oct. 16, 2012, http://www.nytimes.com/2012/10/17/business/economy 
/income-inequality-may-take-toll-on-growth.html?pagewanted=all&_r=1& (reporting 
that “a growing body of economic research suggests that [income inequality] might 
mean lower levels of economic growth and slower job creation in the years ahead” and 
that earnings for both low-income and middle-income households have been 
“squeezed” since the 1970s). 
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while economic insecurity appears to be trickling up to the middle class. 

II.  THE ECONOMIC AND POLITICAL PREDICAMENT OF POOR PEOPLE 

Most of us understand all too well that we experienced our worst 
economic crisis since the 1930s during the recent Great Recession.4  But 
what is less widely known is that the era of shared prosperity came to a 
rather abrupt end in the 1970s and has since been replaced by ever 
widening income inequality.  Although one orthodox perspective would 
prescribe economic growth as the cure for all that ails us,5 the problem has 
simply not been a lack of economic growth. To the contrary, the increase of 
gross domestic product shows a remarkably stable trajectory of overall 
economic growth during the post-war period before 1970 and during the 
four decades since 1970.6  Rather than continuing the program of shared 
prosperity enacted in the 1940s, 1950s, and 1960s, however, our national 
policies since the 1970s have shifted toward favoring the haves over the 
have-nots.7  This shift has more than tripled the income gap between rich 
and poor and has returned us to a level of income inequality not seen since 
1928.8  Moreover, while we focus current concern on the short-term 
unemployment rate stubbornly hovering above 8%, what too often goes 
unnoticed is that the long-term unemployment rate is near a historic high 

 

 4.  See Josh Bivens, Worst Economic Crisis Since the Great Depression?  By 
a Long Shot, ECON. POL’Y INST. (Jan. 27, 2010), http://www.epi.org/publication 
/snapshot_20100127/. 
 5.  See, e.g., Trip Gabriel, In Democratic Stronghold, Ryan Puts Focus on 
Poverty, N.Y. TIMES, Oct. 24, 2012, http://thecaucus.blogs.nytimes.com/2012/10/24/in-
democratic-stronghold-ryan-puts-focus-on-poverty/ (describing Representative Paul 
Ryan’s recent remarks about poverty—made near the end of his bid to be elected Vice 
President—in which he “argued that the best route out of poverty lies in an unfettered 
free-enterprise economy that robustly creates jobs.”). 
 6.  ChartBook:  The Legacy of the Great Recession, CTR. ON BUDGET & 
POLICY PRIORITIES, http://www.cbpp.org/cms/index.cfm?fa=view&id=3252 (last visited 
Oct. 14, 2012).   
 7.  See Harris, supra note 1, at 1555 (detailing how neoliberal policies 
enacted from the 1970s through the 2000s transferred “wealth from the middle classes 
to a small upper class” and promoted “upward distribution”).  
 8.  ARLOC SHERMAN & CHAD STONE, CTR. ON BUDGET & POLICY 
PRIORITIES, INCOME GAPS BETWEEN VERY RICH AND EVERYONE ELSE MORE THAN 
TRIPLED IN LAST THREE DECADES, NEW DATA SHOW 1 (2010), available at 
http://www.cbpp.org/files/6-25-10inc.pdf; CHAD STONE ET AL., CTR. ON BUDGET & 
POLICY PRIORITIES, A GUIDE TO STATISTICS ON HISTORICAL TRENDS IN INCOME 
INEQUALITY 10 (2012), available at http://www.cbpp.org/files/11-28-11pov.pdf. 
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and the employment-to-population rate is near a historic low.9 

From a historical perspective, one would be hard-pressed to deny that 
the enormity of the current income gap is alarming, as the most up-to-date 
Census Bureau data reveal.  While the bottom 20% struggle to survive on 
only 3.2% of the nation’s income, the top 20% of households now receive 
more than one-half of the nation’s income—a whopping 51.1%.10  Indeed, 
the share of income going to the top one-fifth of households is the highest 
on record, while the share of income going to the bottom one-fifth is the 
lowest on record.11 

Today the official poverty rate continues to hover at the equally 
alarming level of 15% of the population.12  While the poverty rate has 
fluctuated somewhat with the ups and downs of the economy since 1970, it 
has generally remained surprisingly stable.13  Even without counting all the 
near-poor,14 the Census Bureau reports that 46.2 million people lived below 
the federal poverty line in 2011, which is the highest number of people 
living in poverty in over fifty years of federal tracking.15  More disturbing is 
the fact that deep poverty reached its highest point on record in 2010, with 
more than 20 million people—or 6.7% of the population—living below 
one-half of the poverty line.16 

While we reach these historic low points on far too many economic 
indicators, our national policies remain the same for the most part, 

 

 9.  ChartBook:  The Legacy of the Great Recession, supra note 6. 
 10.  Jared Bernstein, Income Inequality at Historically High Levels, Census 
Data Show, OFF THE CHARTS BLOG, (Sept. 12, 2012, 5:21 PM), 
http://www.offthechartsblog.org/income-inequality-at-historically-high-levels-census-
data-show/. 
 11.  Id.  
 12.  CARMEN DENAVAS-WALT ET AL., U.S. CENSUS BUREAU, INCOME, 
POVERTY, AND HEALTH INSURANCE COVERAGE IN THE UNITED STATES:  2011, at 13, 
14 tbl.3 (2012), available at http://www.census.gov/prod/2012pubs/p60-243.pdf.  
 13.  STONE ET AL., supra note 8, at 12. 
 14.  One estimate prior to the Great Recession put the number of near-
poor—those who live just above the poverty line, but who are without sufficient 
income security—at 54 million Americans.  KATHERINE S. NEWMAN & VICTOR TAN 
CHEN, THE MISSING CLASS:  PORTRAITS OF THE NEAR POOR IN AMERICA 3 (2007).  
 15.  See DENAVAS-WALT ET AL., supra note 12, at 13 fig.4.  
 16.  DANILO TRISI ET AL., CTR. ON BUDGET & POLICY PRIORITIES, POVERTY 
RATE SECOND-HIGHEST IN 45 YEARS; RECORD NUMBERS LACKED HEALTH 
INSURANCE, LIVED IN DEEP POVERTY 2 (2011), available at http://www.cbpp.org/files/9-
14-11pov.pdf.  
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gradually dismantling the safety net for poor families.17  One key data point 
since the enactment of federal welfare reform in 1996 reveals a sharp 
decline in the ratio of welfare to poverty, which has fallen from providing 
cash aid to sixty-eight of one hundred families with children living in 
poverty, to now providing cash aid to only twenty-seven of one hundred 
poor families with children.18  And last year more than 16 million children, 
nearly 22% of children, lived below the official poverty line.19  Moreover, 
cash aid benefits are now so low that they fall below 50% of the poverty 
line in all states.20  Taken together, these figures suggest that our policies 
are leaving far too many poor children to subsist in conditions of deep 
poverty.  This childhood poverty will likely be very costly down the road, as 
emerging studies show that early childhood poverty hampers both 
educational achievement and future income.21  

As both the data and the title of this Article suggest, poor people 
seem to be the figurative canaries of this neoliberal experiment—the ones 
sent into the mines to see whether they will survive the hazardous 
conditions.  And although the evidence seems overwhelmingly clear that 
poor people are struggling, neoliberalism nonetheless appears safely 
ensconced in the bosom of American politics.  The mere mention of 
 

 17.  See JOEL F. HANDLER & YEHESKEL HASENFELD, BLAME WELFARE, 
IGNORE POVERTY AND INEQUALITY (2007) (comprehensively synthesizing data about 
poverty and welfare reform). 
 18.  DANILO TRISI & LADONNA PAVETTI, CTR. ON BUDGET & POLICY 
PRIORITIES, TANF WEAKENING AS A SAFETY NET FOR POOR FAMILIES 1 (2012), 
available at http://www.cbpp.org/files/3-13-12tanf.pdf; see also Jason DeParle, Welfare 
Limits Left Poor Adrift as Recession Hit, N.Y. TIMES, Apr. 7, 2012, http://www.nytimes 
.com/2012/04/08/us/welfare-limits-left-poor-adrift-as-recession-hit.html?pagewanted 
=all (describing the plight of single mothers, children, and poor families facing a loss of 
state or federal cash aid).  
 19.  DENAVAS-WALT ET AL., supra note 12, at 13, 14 tbl.3. 
 20.  IFE FINCH & LIZ SCHOTT, CTR. ON BUDGET & POLICY PRIORITIES, TANF 
BENEFITS FELL FURTHER IN 2011 AND ARE WORTH MUCH LESS THAN IN 1996 IN MOST 
STATES 1 (2011), available at http://www.cbpp.org/files/11-21-11pov.pdf. 
 21.  Greg J. Duncan & Katherine Magnuson have concisely synthesized 
research from a variety of disciplines.  See GREG J. DUNCAN & KATHERINE 
MAGNUSON, PATHWAYS, THE LONG REACH OF EARLY CHILDHOOD POVERTY 26 
(Winter 2011), available at http://www.stanford.edu/group/scspi/_media/pdf/pathways 
/winter_2011/PathwaysWinter11_Duncan.pdf (“Compared with children whose 
families had incomes of at least twice the poverty line during their early childhood, 
poor children completed two fewer years of schooling, earned less than half as much 
money, worked 451 fewer hours per year, received $826 per year more in food stamps, 
and are nearly three times as likely to report poor overall health.”).   
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poverty and income inequality frequently incites the accusation of class 
warfare and provokes a rousing defense of capitalism as we imagine it.22  
Reflecting the political prioritization of the haves over the have-nots, one 
survey of empirical and other data that track political responsiveness to the 
interests of poor people recently confirmed that poor people “are in a state 
of political exclusion,” and “their interests and needs are rarely considered 
in the political process.”23  This same study highlighted the minimal 
attention paid to poverty by the 2008 platforms of both the Democratic and 
Republican parties, and it noted that even then-Senator Barack Obama’s 
2008 presidential campaign appeared to rank the interests of poor people 
“a distant second” when compared to those of the middle class.24  More 
recently the editorial page of the New York Times has complained of a 
similar lack of attention to poverty in President Obama’s 2012 reelection 
campaign.25 

The status of poor people in the United States seems to exemplify the 
“state of exception” so evocatively theorized by philosopher Giorgio 
Agamben.26  In his trenchant analysis of modern democracy, Agamben has 
argued that the dominant paradigm of state power is founded on the 
seeming paradox that, although the state professes to include all persons 
within the political order, the state nonetheless retains the prerogative to 
exclude persons from the enjoyment of certain rights.27  Extending 
 

 22.  See, e.g., Rebecca Shapiro, Melissa Harris-Perry Erupts at Guest:  “I’m 
Sick of the Idea That Being Wealthy Is Risky,” THE HUFFINGTON POST (Sept. 2, 2012, 
8:34 AM), http://www.huffingtonpost.com/2012/09/02/melissa-harris-perry-erupts-
wealthy-risky_n_1849720.html (reporting that guest financial expert Monica Mehta 
argued class mobility is “‘enabled by taking risk’” and that host Melissa Harris-Perry 
replied in part that “‘[b]eing poor is what is risky’”).   
 23.  Bertrall L. Ross II & Terry Smith, Minimum Responsiveness and the 
Political Exclusion of the Poor, 72 LAW & CONTEMP. PROBS. 197, 197, 203 (2009).  
 24.  Id. at 208.  
 25.  Editorial, Words Not Spoken, N.Y. TIMES, Sept. 4, 2012, http://www 
.nytimes.com/2012/09/05/opinion/words-not-spoken.html.  
 26.  See Julie A. Nice, Poverty as an Everyday State of Exception, in 
ACCUMULATING INSECURITY:  VIOLENCE AND DISPOSSESSION IN THE MAKING OF 
EVERYDAY LIFE 49–78 (Shelley Feldman et al. eds., 2011). 
 27.  Id. at 51–52 (citing GIORGIO AGAMBEN, HOMO SACER:  SOVEREIGN 
POWER AND BARE LIFE (1998); GIORGIO AGAMBEN, STATE OF EXCEPTION (2005)).  
The Supreme Court has as much as acknowledged this fundamental paradox:   

Sovereignty itself is, of course, not subject to law, for it is the author and 
source of law; but in our system, while sovereign powers are delegated to the 
agencies of government, sovereignty itself remains with the people, by whom 
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Agamben’s analysis, I have argued that although poor people as a group 
seem to be included in the constitutional and political order, they subsist in 
a state of exception, marked by the lack of meaningful protection of 
constitutional rights or claims to state responsibility.28 Rather than 
including poor people for the purpose of regulating and disciplining them, 
as Piven and Cloward famously posited,29 the state appears instead to have 
abandoned them to the market, “leaving them to eke out a meager 
subsistence that brings into stark relief the ‘bare life’” depicted by 
Agamben.30 

III.  THE EXCLUSIONARY EFFECTS OF CONSTITUTIONAL 
INTERPRETATION 

How did we come to this dramatic breach of the social contract of 
shared prosperity in the United States and the virtual exclusion of poor 
people?  I believe part of the answer lies in constitutional interpretation.  
This diagnosis is derived from my study of the mechanisms by which the 
judiciary has excluded poor people from constitutional protection.  In 
particular, I have identified three major trends relating to poverty and the 
Constitution:  deconstitutionalization of poverty law, dual rules of law for 
the haves and the have-nots, and a general dialogic default on questions of 
economic justice.31  Underlying these patterns are scores of decisions and 
data that make it clear that the courts routinely refuse to protect poor 
people from the whims of a political system that is skewed toward 
protecting the wealthy.32  How is this constitutional?  
 

and for whom all government exists and acts.  And the law is the definition and 
limitation of power.   

Yick Wo v. Hopkins, 118 U.S. 356, 370 (1886). 
 28.  Nice, supra note 26, at 74. 
 29.  FRANCES FOX PIVEN & RICHARD A. CLOWARD, REGULATING THE 
POOR:  THE FUNCTIONS OF PUBLIC WELFARE 3–4 (1971). 
 30.  See Nice, supra note 26, at 51–54. 
 31.  See Julie A. Nice, No Scrutiny Whatsoever:  Deconstitutionalization of 
Poverty Law, Dual Rules of Law, & Dialogic Default, 35 FORDHAM URB. L.J. 629 
(2008) (examining, identifying, and analyzing these trends in detail). 
 32.  The New York Times editorial page made the political point with 
precision:   

The right wing has long been whining about people who don’t pay taxes and 
who, therefore, don’t deserve a say in government.  They have it backward.  
The shame is not that those people don’t pay income taxes.  The shame is how 
many poor people there are when the top 1 percent can amass uncountable 
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A.  The Instrumental Role of Constitutional Interpretation 

Before turning to the important details of constitutional doctrine, I 
briefly want to underscore the practical societal importance of 
constitutional interpretation.  Because law and society are mutually 
constitutive, law matters in politics and in the everyday lives of poor 
people, as law and society scholars have been systematically 
demonstrating.33  With regard to constitutional law in particular, Jacobus 
tenBroek—the great scholar of constitutional law, poverty law, and law 
and society—provided an early account of the productive synergy between 
constitutional interpretation and social movements in his groundbreaking 
analysis of how the abolition movement’s arguments were translated into 
constitutional terms.34  In his later work, which was unfortunately cut short 
by his untimely death in 1968,35 Professor tenBroek began the enormous 
task of meticulously detailing how the unequal enforcement of 
constitutional protections for poor people has constructed dual rules of law 
for the economic haves and have-nots.36  In addition, the work of political 
scientist Michael McCann has been especially insightful in both empirically 
demonstrating and systematically theorizing how rights contribute to the 
development of a sense of belonging and empowerment, and in turn, how 
 

fortunes fed by tax breaks and can donate tens of millions of dollars to political 
candidates to keep it that way.   

Mitt Romney, Class Warrior, supra note 2.  The underlying constitutional patterns have 
been well documented.  See generally, e.g., ELIZABETH BUSSIERE, (DIS)ENTITLING THE 
POOR:  THE WARREN COURT, WELFARE RIGHTS, AND THE AMERICAN POLITICAL 
TRADITION (1997) (tracing the American constitutional approach to welfare rights); 
MARTHA F. DAVIS, BRUTAL NEED:  LAWYERS AND THE WELFARE RIGHTS 
MOVEMENT, 1960–1973 (1993) (discussing legal activists’ reform of poverty law, 
litigation strategy, and the impact of legal realism and equal protection theories on 
those efforts); SUSAN E. LAWRENCE, THE POOR IN COURT:  THE LEGAL SERVICES 
PROGRAM AND SUPREME COURT DECISION MAKING (1990) (studying the Legal 
Services Program’s litigation and attempts to further poverty rights in court from 1966–
1974).  
 33.  See generally THE NEW CIVIL RIGHTS RESEARCH:  A CONSTITUTIVE 
APPROACH (Benjamin Fleury-Steiner & Laura Beth Nielsen eds., 2006) (providing 
examples of the mutual influence between law and society in civil rights law). 
 34.  JACOBUS TENBROEK, THE ANTISLAVERY ORIGINS OF THE FOURTEENTH 
AMENDMENT 183–91 (1951).  
 35.  See Michael E. Tigar, In Memorium, 56 CALIF. L. REV. 573, 573–74 
(1968). 
 36.  See Nice, supra note 31, at 655–63 (providing a detailed summary of 
Professor tenBroek’s work, as well as more recent related work of law and society 
scholars). 
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the lack of rights hampers political mobilization.37  Of course, many 
constitutional scholars have added their own interpretive theories that, in 
one way or another, rely on the ongoing synergy between constitutional 
interpretation and the people.38 

Certainly “the law is all over” poor people, as their private lives are 
routinely subjected to assumptions, surveillance, and sanctions.39  But 
without rights as leverage, poor people have great difficulty making 
political gains, and without political leverage, poor people have great 
difficulty obtaining protection of rights.40  Overall, this stalemate has 
resulted in a “dialogic default on the very question of economic justice,” 
which is treated as virtually unintelligible within American constitutional 
interpretation.41  With economic justice rendered unintelligible, the courts 
have been free to produce some logic that is itself quite suspect. 

B.  Recent Examples of Constitutional Disregard 

I offer three recent examples to illustrate judicial disregard for poor 
people, although countless others abound.  The first case involved a 
challenge to the federal statute that prohibited an individual who had been 
 

 37.  See id. at 660–64.  McCann’s work has provided empirical data 
contradicting the assertion that courts almost never produce social change, 
promulgated by GERALD N. ROSENBERG, THE HOLLOW HOPE:  CAN COURTS BRING 
ABOUT SOCIAL CHANGE? 345–57 (1991).  See Nice, supra note 31, at 661.  
 38.  See Nice, supra note 31, at 658–59 (citing examples of theories of 
contemporary constitutional interpretation such as David Strauss’s common-law 
constitutionalism, Barry Friedman’s the-courts-follow-the-people approach, Mark 
Tushnet’s or Larry Kramer’s or Sanford Levinson’s versions of popular 
constitutionalism, Robert Post’s cultural constitutionalism, Bruce Ackerman’s judicial-
ratification approach, and Jack Balkin’s living constitutionalism).  
 39.  Austin Sarat, “. . . The Law Is All Over”:  Power, Resistance and the Legal 
Consciousness of the Welfare Poor, 2 YALE J.L. & HUMAN. 343, 343–45 (1990) (quoting 
from a welfare recipient named Spencer who said, “For me the law is all over.  I am 
caught, you know; there is always some rule that I’m supposed to follow, some rule I 
don’t even know about . . . .”); see also JOHN GILLIOM, OVERSEERS OF THE POOR:  
SURVEILLANCE, RESISTANCE, AND THE LIMITS OF PRIVACY (2001); Julie Nice, 
Promoting Marriage Experimentation:  A Class Act?, 24 WASH. U. J.L. & POL’Y 31 
(2007) (describing how the federal government has tinkered with the marital status of 
poor people).  
 40.  See Julie A. Nice, Forty Years of Welfare Policy Experimentation:  No 
Acres, No Mule, No Politics, No Rights, 4 NW. J.L. & SOC. POL’Y 1, 9 (2009) (“Poor 
people seem trapped in a perpetual stalemate:  without rights, no politics and without 
politics, no rights.”).  
 41.  Id. 
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convicted of a drug-related felony from receiving food stamps and other 
benefits, in which the Seventh Circuit found it reasonable to presume that a 
ban on receiving welfare benefits post conviction would operate to deter 
illegal drug use because individuals would “undoubtedly” consider the loss 
of such benefits before engaging in drug crimes.42  In the second case, a 
federal district court in Georgia upheld the requirement that child support 
owed to a child who lived in a family receiving welfare benefits would 
instead be assigned to the state to repay the family’s welfare benefits, even 
though the state’s family cap excluded that child from receiving any such 
benefits.43  In the third case, the Ninth Circuit upheld San Diego County’s 
requirement that all applicants for welfare be subjected to a home walk-
through by a badge-carrying law enforcement official to search for 
evidence of any type of criminal violation, even without the individualized 
suspicion normally required.44  The Ninth Circuit panel was frank about 
why it found no Fourth Amendment violation, explaining “a person’s 
relationship with the state can reduce that person’s expectation of privacy 
even within the sanctity of the home,” 45 so that “‘nothing of constitutional 
magnitude is involved.’”46  The seven judges dissenting to the denial of en 
banc review were equally clear, describing the panel’s decision as “nothing 
less than an attack on the poor.”47  

These examples reveal remarkable judicial disregard for the “reality 
of existence” suffered by poor people,48 including:  accepting a patently 
preposterous justification (e.g., finding that a person inclined to engage in 
drug crime will “undoubtedly” be deterred by the postconviction denial of 
food stamps);49 putting poor people between a rock and a hard place (e.g., 
taking the child support from a child who is capped out of receiving welfare 
benefits and assigning it to the state to repay welfare benefits from which 
that child was excluded),50 and demonstrating utter disregard for poor 
 

 42.  Turner v. Glickman, 207 F.3d 419, 425 (7th Cir. 2000). 
 43.  Williams v. Martin, 283 F. Supp. 2d 1286, 1297 (N.D. Ga. 2003). 
 44.  Sanchez v. Cnty. of San Diego, 464 F.3d 916, 926–28 (9th Cir. 2006). 
 45.  Id. at 927. 
 46.  Id. at 927 n.15 (quoting Wyman v. James, 400 U.S. 309, 325 (1971)).  
 47.  Sanchez v. Cnty. of San Diego, 483 F.3d 965, 969 (9th Cir. 2007) 
(Pregerson, J., dissenting). 
 48.  See Rosado v. Wyman, 397 U.S. 397, 419 (1970) (interpreting the Social 
Security Act to require states to consider the “reality of existence” of welfare recipients 
before reducing the standard of need for benefits). 
 49.  See Turner v. Glickman, 207 F.3d 419, 425 (7th Cir. 2000).    
 50.  See Williams v. Martin, 283 F. Supp. 2d 1286, 1297 (N.D. Ga. 2003).  
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people seeking enforcement of the same constitutional privacy protection 
routinely afforded others (e.g., subjecting welfare applicants to 
suspicionless searches that would be constitutionally prohibited for 
others).51  These examples further illustrate the dual rules of law that have 
developed—on one hand, constitutional regard and protection for the 
haves and, on the other hand, constitutional disregard and denial of 
protection for the have-nots.52  To understand what made these dual rules 
of law possible, we turn now to examining how poverty law became 
deconstitutionalized. 

C.  Deconstitutionalization and Dandridge v. Williams 

I have borrowed the term “deconstitutionalization” from Erwin 
Chemerinsky to characterize the overall lack of judicial enforcement of 
poor people’s rights.53  It is now treated as virtually axiomatic that the 
Constitution prohibits judges from second-guessing both the economic and 
social policy choices of the political branches.54  Within the context of 
poverty law, the precedent routinely cited for the prohibition of judicial 
protection is Dandridge v. Williams.55  Indeed, Dandridge has become 
iconic, signifying the requirement of reflexive deference for social and 
economic legislation.56  But consider for a moment that when a decision 
 

 51.  See Sanchez, 464 F.3d at 926–28.  
 52.  See Nice, supra note 31, at 655–57.  
 53.  See Erwin Chemerinsky, The Deconstitutionalization of Education, 36 
LOY. U. CHI. L.J. 111, 112 (2004) (labeling the withdrawal of judicial involvement in 
schools as the “deconstitutionalization of education”).   
 54.  See, e.g., Griswold v. Connecticut, 381 U.S. 479, 482 (1965) (“We do not 
sit as a super-legislature to determine the wisdom, need, and propriety of laws that 
touch economic problems, business affairs, or social conditions.”); Ferguson v. Skrupa, 
372 U.S. 726, 730 (1963) (“We have returned to the original constitutional proposition 
that courts do not substitute their social and economic beliefs for the judgment of 
legislative bodies, who are elected to pass laws.”).  As Professor john a. powell 
succinctly put it, the “[l]aw is seen as being well-settled in the area of poverty law and 
wealth discrimination.”  john a. powell, Righting the Law:  Seeking a Humane Voice, 96 
W. VA. L. REV. 333, 349 (1993–1994) (footnote omitted). 
 55.  Dandridge v. Williams, 397 U.S. 471 (1970); see also powell, supra note 
54, at 349 n.21 (citing to Dandridge as a case preventing the further development of 
poverty law in America).  
 56.  See BUSSIERE, supra note 32, at 107–11, 152 (detailing the “decisive 
defeat” of welfare after the Court refused to find a constitutional welfare right on the 
basis of abstention from social and economic issues); Eric McBurney, Note, So Long as 
Lawmakers Do Not Use the N-Word:  The Maximum Family Grant Example of How 
the Equal Protection Clause Protects Racially Discriminatory Laws, 14 J. GENDER 
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functions as shorthand for a jurisprudential proposition, its service as such 
a proxy may heighten the risk that the meaning for which it stands has 
become unmoored from the logic of the original analysis.  Closer looks at 
what Dandridge did and did not decide, as well as major developments 
both before and after its pronouncement, reveal that the judicial lethargy it 
has produced was neither inevitable nor defensible. 

The Supreme Court’s pronouncement more than forty years ago in 
Dandridge directed courts to apply only the most deferential rational basis 
review for social and economic classifications.57  Dandridge specifically 
required that the government’s actions with regard to economics and social 
welfare be merely “rationally based and free from invidious 
discrimination.”58  In addition to endorsing nearly complete deference to 
governmental decisions in the socioeconomic arena, the Court allowed 
considerable imperfection in the fit between means and ends.59  Finally, 
with ominous portent for poor people, Dandridge sweepingly suggested 
that challenges to socioeconomic regulation might not even be justiciable 
by announcing: “the intractable economic, social, and even philosophical 
problems presented by public welfare assistance programs are not the 
business of this Court.”60 

Nowhere in Dandridge did the Court consider whether those most 

 

RACE & JUST. 497, 526 (2011) (“States are granted judicial deference in how they 
choose to handle economic matters, and Dandridge views itself as a continuation of 
that tradition.”).  
 57.  Dandridge, 397 U.S. at 487. 
 58.  Id.   
 59.  Id. at 485 (“In the area of economics and social welfare, a State does not 
violate the Equal Protection Clause merely because the classifications made by its laws 
are imperfect.”); id. at 487 (“But the Constitution does not empower this Court to 
second-guess state officials charged with the difficult responsibility of allocating limited 
public welfare funds among the myriad of potential recipients.”).  The maximum 
welfare grant regulation for large welfare families at issue in Dandridge was both 
substantially underinclusive (excluding small welfare families in its purported effort to 
encourage employment) and overinclusive (including large welfare families without an 
employable member).  See id. at 473–75 (describing the Maryland “maximum grant 
regulation,” which provided increased welfare depending on the total number of 
persons in a household, but at proportionately smaller amounts); JULIE A. NICE & 
LOUISE  G. TRUBEK, CASES AND MATERIALS ON POVERTY LAW:  THEORY AND 
PRACTICE  387, 389 (1997).  
 60.  Dandridge, 397 U.S. at 487; see also Mark Tushnet, Social Welfare Rights 
and the Forms of Judicial Review, 82 TEX. L. REV. 1895, 1898–1906 (2004) (discussing 
both nonjusticiable and weakly enforced welfare rights). 
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affected by welfare regulations merit greater judicial protection because 
they have suffered historical disadvantage, lack the power to protect 
themselves in the political system, and are classified on the basis of an 
impoverished status that is both extremely difficult to change and not an 
adequate proxy for their ability to contribute to society.61  Nowhere did the 
Court in Dandridge explain why it was reversing course from prior 
decisions made during the 1940s, 1950s, and 1960s that had closely 
scrutinized and invalidated the government’s use of poverty as a 
classification.62 

The Supreme Court decided Dandridge just two weeks after 
 

 61.  Of course, these “suspect class” factors that allow the Court to apply 
heightened levels of scrutiny to discriminatory measures evolved gradually from their 
foundation in famous footnote four of United States v. Carolene Products Co.  United 
States v. Carolene Prods. Co., 304 U.S. 144, 152–53 n.4 (1938).  In Carolene Products, 
the Court noted that deferential rationality review for economic regulations should not 
apply in cases involving violations of guarantees in the Bill of Rights or denials of 
political participation or “prejudice against discrete and insular minorities,” which 
“tends seriously to curtail the operation of those political processes ordinarily to be 
relied upon to protect minorities, and which may call for a correspondingly more 
searching judicial inquiry.”  Id.  In various cases the Court transformed these concerns 
into the suspect class factors.  See, e.g., Frontiero v. Richardson, 411 U.S. 677, 684–87 
(1973) (plurality opinion) (recognizing gender as a suspect class); Weber v. Aetna Cas. 
& Sur. Co., 406 U.S. 164, 175–76 (1972) (applying the factors to laws affecting 
nonmarital children).  Scholars continue to analyze the development of the tiers of 
scrutiny.  See, e.g., Mario L. Barnes & Erwin Chemerinsky, The Once and Future Equal 
Protection Doctrine?, 43 CONN. L. REV. 1059, 1077–80 (2011) (synthesizing the 
development of the tiers of scrutiny).  Recent research has shed new light on the 
difficulty of escaping poverty.  See, e.g., UNEQUAL CHANCES:  FAMILY BACKGROUND 
AND ECONOMIC SUCCESS (Samuel Bowles et al. eds., 2005) (discussing the difficulty of 
escaping poverty).  Since the development of the tiers of scrutiny, scholars have 
lamented that equal protection jurisprudence has generally been stuck.  See, e.g., Julie 
A. Nice, Equal Protection’s Antinomies and the Promise of a Co-Constitutive 
Approach, 85 CORNELL L. REV. 1392 (2000) (broadly analyzing how equal protection 
jurisprudence has been caught in an antinomic discourse).   
 62.   See, e.g., Harper v. Va. Bd. of Elections, 383 U.S. 663 (1966) 
(invalidating a state poll tax as improperly denying poor persons the right to vote); 
Griffin v. Illinois, 351 U.S. 12 (1956) (invalidating a state’s denial of appellate review 
based on the defendant’s inability to afford to file the requisite trial transcript); 
Edwards v. California, 314 U.S. 160, 174–77 (1941) (finding unconstitutional a state law 
which prohibited the transportation of an indigent person into the state); see also Nice, 
supra note 31, at 641–43 (discussing the fact the Court supported the constitutional 
rights of the poverty-stricken prior to Dandridge, despite the Court’s later finding that 
it should not decide socioeconomic issues); infra Part III.E (discussing these cases and 
the position of the Court in greater detail).  
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Goldberg v. Kelly, in which the Court treated the receipt of welfare 
benefits as a property interest and held that due process requires the 
government to provide welfare recipients the opportunity for an 
evidentiary hearing prior to the termination of their benefits.63  The Court 
cited to Goldberg in the Dandridge opinion, noting that the Constitution 
imposes “certain procedural safeguards upon systems of welfare 
administration,” but nonetheless ruled that it does not allow second-
guessing on the allocation of welfare funds.64 

Situating Dandridge in its actual proximity to Goldberg reveals how 
little analytical work the Court did in Dandridge.  Justice Stewart’s opinion 
for the Dandridge majority relied heavily on distinguishing between the 
Court’s judicial enforcement of procedural protection in Goldberg and its 
rejection of judicial substitution of policy judgment in Dandridge.65  But the 
Court simply never addressed the gaping hole between merely enforcing 
procedural requirements on one end of the spectrum and allowing courts to 
substitute their substantive policy choices for those of the political 
branches on the other.  Justice Stewart also failed to explain why the Court 
reviewed the governmental regulation of poor people with the identical 
standard of review it uses for governmental regulation of business 
entities.66 

So what did Dandridge do?  Maryland’s “maximum grant regulation” 
placed an upper limit on family welfare grants, prompting a challenge to 
the disparity in welfare payments for larger families as compared to smaller 
families.67  At the outset of the decision’s section focusing on the equal 
protection challenge, Justice Stewart’s opinion for the majority began with 

 

 63.  Goldberg v. Kelly, 397 U.S. 254, 264–65 (1970).  The Court noted that 
officials in charge of New York’s welfare program conceded that procedural due 
process applied to the termination of welfare benefits and found that “[s]uch benefits 
are a matter of statutory entitlement for persons qualified to receive them,” and further 
rejected any distinction between a privilege and a right.  Id. at 262 (footnote omitted).  
The Court further supported this key analysis in footnote eight, which cited Charles 
Reich’s ground-breaking scholarship comparing the reliance of poor people on welfare 
benefits to the reliance of those who are not poor on various private and public 
entitlements such as franchises, professional licenses, union rights, stock options, farm 
subsidies, airline routes, broadcast channels, long-term government contracts, and 
social security benefits.  Id. at 262 n.8.  
 64.  Dandridge, 397 U.S. at 487 (citing Goldberg, 397 U.S. at 254).  
 65.  See id.  
 66.  See id.  
 67.  Id. at 473–75. 
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the important concession that the government “may not . . . impose a 
regime of invidious discrimination” in its allocation of welfare funds.68  Yet, 
he rejected the district court’s finding of “overreaching,” both because the 
case did not deal with the violation of any right guaranteed by the Bill of 
Rights and because invalidating economic or social legislation on the basis 
of overreaching “would be far too reminiscent of an era when the Court 
thought the Fourteenth Amendment gave it power to strike down state 
laws ‘because they may be unwise, improvident, or out of harmony with a 
particular school of thought.’”69  The Court then accepted two of the state’s 
justifications:  that reducing welfare allotments for larger families would 
encourage employment and would avoid discrimination between welfare 
families and working-poor families.70  Justice Stewart borrowed from prior 
statements of the Court suggesting economic regulations may be imperfect 
(“‘not made with mathematical nicety’”) and may result in some inequality, 
and he then declared that a comparable loose fit between means and ends 
would be permissible for social welfare classifications.71 

The Supreme Court subsequently deepened Dandridge’s doctrinal 
trough for challenges to both economic and social regulations in a pair of 
end-of-term decisions in June 1993.72  In FCC v. Beach Communications 
(involving a business regulation) and Heller v. Doe (involving a social 
regulation), the Court emphasized that rationality review imposes a heavy 
burden on challengers “to negative every conceivable basis which might 
support it.”73  This now-boilerplate post-Dandridge statement of the heavy 

 

 68.  Id. at 483.  Before reaching equal protection, Justice Stewart’s opinion for 
the majority first rejected the claim that the unequal treatment violated requirements 
of the Social Security Act.  Id. at 478.  The key sentence of the statutory analysis 
specified:  “We see nothing in the federal statute that forbids a State to balance the 
stresses that uniform insufficiency of payments would impose on all families against the 
greater ability of large families—because of the inherent economies of scale—to 
accommodate their needs to diminished per capita payments.”  Id. at 479–80. 
 69.  Id. at 484 (quoting Williamson v. Lee Optical Co., 348 U.S. 483, 488 
(1955) (upholding unanimously an Oklahoma law prohibiting opticians from fitting 
eyeglasses without a prescription from an ophthalmologist or optometrist)).  
 70.  Id. at 486.  See Nice, supra note 31, at 639–40 (critiquing this analysis). 
 71.  Dandridge, 397 U.S. at 485 (quoting Lindsley v. Natural Carbonic Gas 
Co., 220 U.S. 61, 78 (1911)).  
 72.  See Heller v. Doe, 509 U.S. 312 (1993); FCC v. Beach Commc’ns, Inc., 
508 U.S. 307 (1993).  
 73.  See Heller, 509 U.S. at 320 (quoting Lehnhausen v. Lake Shore Auto 
Parts Co., 410 U.S. 356, 364 (1973)); Beach Commc’ns, 508 U.S. at 315 (quoting 
Lehnhausen, 410 U.S. at 364).  It is noteworthy that anti-gay-rights decisions have 
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burden imposed on challengers was itself borrowed from early twentieth 
century business regulation cases that did not involve regulation of the lives 
of poor people.74  Again, in none of these decisions did the Court explain 
its justifications for treating the most economically disadvantaged people in 
the same manner as it treats business entities. 

As a result of Dandridge-style deference to government, those most 
impoverished within the United States receive little to no judicial 
protection from the majority’s impulses.75  Dandridge has generally 
produced judicial rubber stamping of both economic and social regulation, 
which has amounted to a “sort of reverse-scrutiny” and categorical 
immunization of socioeconomic regulation.76  Indeed, the perfunctory 
application of deferential rationality review to deny claims brought by poor 
people has not gone unnoticed by dissenting Supreme Court Justices, who 
have characterized such reflexive rational basis review as “no scrutiny 
whatsoever,”77 “no more than an empty gesture,”78 and “tantamount to no 
 

highlighted selected sentences from both Heller and Beach Communications that 
emphasize the difficult burdens rationality review imposes on challengers.  See, e.g., 
Lofton v. Sec’y of the Dep’t of Children & Family Servs., 358 F.3d 804, 818 (11th Cir. 
2004), cert. denied, 543 U.S. 1081 (2005).  
 74.  See Dandridge, 397 U.S. at 487 (citing to authority such as Lindsley v. 
Natural Carbonic Gas Co. for its position on rationality review); infra Part III.G 
(discussing the import of Lindsley and its progeny).  
 75.  See Nice, supra note 31 (surveying the systematic exclusion of poor 
people from constitutional protection).    
 76.  See, e.g., id. at 638–44 (“[T]he gravity of Dandridge was simply enormous.  
It extinguished the hope that poor people would receive meaningful constitutional 
protection.  Its force continues to this day.  As a doctrinal manner, Dandridge set the 
precedent that immunizes the government’s economic and welfare policies from 
heightened scrutiny or any real threat of invalidation.  As a dialogic matter, it stifles the 
prospect of meaningful dialogue about any proper scope of the so-called welfare state.  
As a practical matter, it leaves those most economically vulnerable outside the 
Constitution’s protection.” (footnotes omitted)); NICE & TRUBEK, supra note 59, at 389 
(suggesting key passages from Dandridge establish “a sort of reverse-scrutiny”).  
 77.  James v. Valtierra, 402 U.S. 137, 145 (1971) (Marshall, J., dissenting) 
(characterizing the majority’s refusal to invalidate California’s voter-approved 
constitutional amendment requiring local voter approval for low-income housing as 
applying “no scrutiny whatsoever”). 
 78.  San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 68 (1973) (White, 
J., dissenting) (describing the majority’s requirement that the government merely show 
that its discriminatory classification might further some permissible goal, without 
requiring it to show that its means are rationally related to the achievement of its goal, 
as making equal protection analysis “no more than an empty gesture” (footnote 
omitted)). 
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review at all.”79  However, such critiques have had little apparent impact, as 
few constitutional law scholars have cared or dared to question 
impoverished people’s doctrinal predicament,80 in effect adding the weight 
of scholarly acquiescence to the government’s side of the scale. 

D.  Constitutional Avoidance Post-Dandridge:   
Dearth of Analysis and Sleight of Hand 

So if the Court in Dandridge did not actually grapple with the 
necessary question of where to draw the line between judicial activism and 
judicial abdication when the government regulates poor people—or, for 
that matter, how to account for the differences between business entities 
and poor people—perhaps other social welfare decisions either before or 
after Dandridge have provided the missing analysis.  However, a careful 
look has revealed no case involving both a proper presentation of the issue 
and a meaningful judicial engagement regarding what the equal protection 
mandate requires of the courts when reviewing governmental regulations 
burdening poor people.81 

 

 79.  Beach Commc’ns, 508 U.S. at 323 n.3 (Stevens, J., concurring) 
(complaining that “[j]udicial review under the ‘conceivable set of facts’ test is 
tantamount to no review at all”).  Helen Hershkoff provides an excellent scholarly 
inquiry about the level of review.  See Helen Hershkoff, Positive Rights and State 
Constitutions:  The Limits of Federal Rationality Review, 112 HARV. L. REV. 1131, 1153 
(1999) (“The prevalent understanding of rationality review—and its most potent 
criticism—posits that rationality review is not review at all, but rather the withholding 
of review, indicating a refusal to expend resources on issues that the judiciary locates 
outside the constitutional domain.”).   
 80.  Three of the most important exceptions are participants in this 
Symposium on Constitutionalism and the Poor—Peter Edelman, Frank Michelman, 
and john a. powell—each a courageous and inimitable voice in the peripheral discourse 
regarding poverty and constitutional law.  Other important exceptions include Kenneth 
Karst, William Forbath, and Stephen Loffredo.  See KENNETH L. KARST, BELONGING 
TO AMERICA:  EQUAL CITIZENSHIP AND THE CONSTITUTION 128–46 (1989) (contending 
that the Court’s approach to poverty cases contributes to a form of caste system in 
America, providing unequal citizenship to racial minorities and the poor); William E. 
Forbath, Caste, Class, and Equal Citizenship, 98 MICH. L. REV. 1, 2 (1999) (describing 
the Court’s decisions as creating an impasse for liberal constitutional theory regarding 
welfare rights); Stephen Loffredo, Poverty, Democracy and Constitutional Law, 141 U. 
PA. L. REV. 1277 (1993) (challenging the Court’s justifications for using rationality 
review in cases dealing with the poor).  
 81.  Note that the following analysis is based upon my article, No Scrutiny 
Whatsoever:  Deconstitutionalization of Poverty Law, Dual Rules of Law, & Dialogic 
Default.  See Nice, supra note 31, at 644–49. 
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Let’s briefly consider the likely suspects among decisions issued 
during the decade immediately following Dandridge.  In the term following 
Dandridge, the Supreme Court in James v. Valtierra expressly refused to 
treat the challenge to California’s voter initiative, which required majority 
approval prior to construction of low-rent housing, as presenting a case of 
discrimination against poor people, and insisted instead that the state 
constitutional amendment burdened the class of persons who advocate for 
low-income housing.82  Similarly—and contrary to common assertions 
otherwise—the Court in San Antonio Independent School District v. 
Rodriguez emphasized that plaintiffs did not make any effort to 
demonstrate that the system of public school funding in Texas 
discriminated in particular against poor persons, and the majority 
independently refused to treat the case as involving discrimination against 
poor people, and insisted instead that the finance system burdened the class 
of residents of low-tax school districts regardless of individual income or 
wealth.83 

The Court’s decision in Rodriguez nonetheless initiated a series of 
assertions by the Court declaring that poverty is not a suspect 
classification.84  Tracing this string of statements reveals how this 
conclusion became established even though it was never properly part of 
the Court’s holding in any case.  The Court first speculated in Rodriguez, in 
dictum, that lawyers for plaintiffs probably had not relied solely on a 
wealth discrimination theory because the Court had “never heretofore held 
that wealth discrimination alone provides an adequate basis for invoking 
strict scrutiny.”85  Four years later in Maher v. Roe, which upheld the denial 
 

 82.  James, 402 U.S. at 142. 
 83.  Rodriguez, 411 U.S. at 23–29, 55.  
 84.  See, e.g., Harris v. McRae, 448 U.S. 297, 323 (1980); Maher v. Roe, 432 
U.S. 464, 471 (1977).  
 85.  Rodriguez, 411 U.S. at 29.  Although the Supreme Court discussed the 
then-emerging suspect class factors in Rodriguez, it did so in the context of an analysis 
that expressly treated the case as involving discrimination based on the level of taxable 
wealth of the school district while pointedly refusing to treat the case as involving 
poverty discrimination.  Id. at 22–29.  Directly to this point, the Court indeed 
concluded that residents of low-wealth tax districts did not constitute a suspect class, 
noting that “it is clear that [the] appellees’ suit asks th[e] Court to extend its most 
exacting scrutiny to review a system that allegedly discriminates against a large, 
diverse, and amorphous class, unified only by the common factor of residence in 
districts that happen to have less taxable wealth than other districts.” (footnote 
omitted).  Regarding the relevant class comprising residents of low-tax wealth districts, 
the court concluded that  
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of Medicaid funding for elective abortion, the Court, citing both Rodriguez 
and Dandridge, again noted that it had “never held that financial need 
alone identifies a suspect class for purposes of equal protection analysis.”86  
Three years later in Harris v. McRae, which upheld the denial of Medicaid 
funding for medically necessary abortion, Justice Stewart accomplished a 
remarkable sleight of hand when he reworded this prior dictum to assert 
instead that the Court actually had “held repeatedly that poverty, standing 
alone, is not a suspect classification.”87  Interestingly, the only case cited in 
support of this supposed holding was James v. Valtierra, in which the Court 
explicitly refused to treat the challenge as involving poverty 
discrimination.88 

There is a critical distinction between the accurate statement that the 
Court has never held poverty to be a suspect classification and the 
inaccurate statement that the Court has actually held that poverty is not a 
suspect classification.89  In other words, asserting that the Court had never 
held that poverty is a suspect classification is quite different than asserting 
that the Court had held that poverty is not a suspect classification.  
Moreover, each of these decisions was in fact treated by the Court as not 
raising the question of governmental discrimination based on poverty, but 
instead as challenging other types of discrimination,90 including favoring 
smaller over larger families in Dandridge,91 favoring those who oppose low-

 

[t]he system of alleged discrimination and the class it defines have none of the 
traditional indicia of suspectness:  the class is not saddled with such disabilities, 
or subjected to such a history of purposeful unequal treatment, or relegated to 
such a position of political powerlessness as to command extraordinary 
protection from the majoritarian political process. 

Id. at 28. 
 86.  Maher, 432 U.S. at 471 (citing Rodriguez, 411 U.S. at 29; Dandridge v. 
Williams, 397 U.S. 471, 471 (1970)).  
 87.  Harris, 448 U.S. at 323 (citing James v. Valtierra, 402 U.S. 137, 137 
(1971)).  
 88.  Id. at 323; James, 402 U.S. at 142. 
 89.  Nice, supra note 31, at 647.  
 90.  Id. at 647–48; see also Ortwein v. Schwab, 410 U.S. 656, 666 (1973) (per 
curiam) (upholding an appellate filing fee for review of welfare benefits reduction, but 
doing so “without the benefit of full briefing and oral argument”) (Marshall, J., 
dissenting); Nice, supra note 31, at 647 n.75 (discussing further the limited impact of 
Ortwein).   
 91.  Dandridge, 397 U.S. at 473–87.  
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income housing over those who support it in James,92 favoring school 
districts with more taxable wealth over those with less in Rodriguez,93 and 
funding childbirth, but not abortion, in Maher94 and Harris.95 

Can it possibly be that the well-established doctrinal axiom—
requiring judicial deference for governmental regulation of poor people 
because poverty is not a suspect classification—was accomplished by 
Justice Stewart, first in Dandridge, when he ducked the hard questions and, 
later in Harris, when he erroneously asserted that the hard questions had 
been actually considered and decided?96  And what should we make of the 
coincidence that Harris has now been identified as the most influential 
conservative Supreme Court opinion of all time?97  At the very least, 
wouldn’t Justice Stewart in Dandridge, Harris, or both, have needed to 
explain the Court’s rejection of its previously open flirtation with settling 
on heightened scrutiny for governmental discrimination based on poverty 
or wealth? 

E.  Constitutional Inclusion Pre-Dandridge:  It’s Not Impossible 

As to the Court’s prior flirtation with settling on heightened scrutiny 
for poverty classifications, recall that the Court acknowledged in its 
unanimous 1941 decision in Edwards v. California that the Great 
Depression affected its constitutional interpretation, due in part to the 
growing recognition that providing relief for the needy in the transformed 
economy had become the concern of the whole nation and that poverty 
and immorality could no longer be considered synonymous.98  Also, 

 

 92.  James, 402 U.S. at 142. 
 93.  San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S.1, 23–29, 55 (1972). 
 94.  Maher v. Roe, 432 U.S. 464, 471 (1977). 
 95.  Harris v. McRae, 448 U.S. 297, 323 (1980). 
 96.  See id. at 323; Dandridge, 397 U.S. at 487.  
 97.  See Frank B. Cross, The Ideology of Supreme Court Opinions and 
Citations, 97 IOWA L. REV. 693, 735 tbl.8 (2012).  
 98.  Edwards v. California, 314 U.S. 160, 174–77 (1941) (invalidating 
California’s criminal prohibition against bringing an indigent person into the state).  
The Court’s ringing declaration in Edwards rejecting the common conflation of poverty 
and immorality has had little to no effect on welfare policy, which remains mired in 
assumptions about the immorality of poor people and further tainted by race and 
gender stereotypes.  See, e.g., Martha L. Fineman, Images of Mothers in Poverty 
Discourses, 1991 DUKE L.J. 274, 275 (1991) (examining how “father-centered” welfare 
reforms aimed at bringing together families are more harm than help for poor single 
mothers); Angela Onwuachi-Willig, The Return of the Ring:  Welfare Reform’s 
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following the second world war, the Court issued a well-known series of 
decisions affording various procedural protections to indigent defendants 
in the criminal justice system on the basis that, even if there is no 
fundamental right to additional procedure, once the government provides 
such procedure, there can be “no equal justice” when such procedure is 
denied to those who cannot afford the associated fees.99  One of these 
famous decisions, Griffin v. Illinois, involved a challenge to the denial of a 
criminal appeal to a defendant who could not afford to submit a trial 
transcript.100  In his eloquent concurrence in Griffin, Justice Frankfurter 
emphatically insisted that “[l]aw addresses itself to actualities.”101  Then, 
considering how the fee requirement operated within the context of the 
criminal justice system, Justice Frankfurter reasoned that the “Court would 
have to be willfully blind” to ignore the scope of prejudice against indigent 
defendants and stated that courts could not “sanction such a ruthless 
consequence” and states could not produce such “squalid 
discrimination.”102 

Even more directly, during the battle over voting rights in the 1960s, 
but four years before Dandridge, the Court embraced heightened scrutiny 
for poverty or wealth classification when it invalidated a state poll tax in 
Harper v. Virginia Board of Elections.103  The Court held in Harper that, 
although the federal constitution contains no express protection of the 

 

Marriage Cure as the Revival of Post-Bellum Control, 93 CALIF. L. REV. 1647, 1653 
(2005) (comparing the Temporary Assistance to Needy Families (TANF) “marriage 
cure” to previous laws that sought to use marriage as a way to “civilize” poor blacks); 
Thomas Ross, The Rhetoric of Poverty:  Their Immorality, Our Helplessness, 79 GEO. 
L.J. 1499 (1991) (examining current discourse that assumes poor persons are immoral, 
weak, commit abuse, and are undeserving of welfare benefits); Lucy A. Williams, The 
Ideology of Division:  Behavior Modification Welfare Reform Proposals, 102 YALE L.J. 
719 (1992) (examining welfare proposals as a means to bring poor women and children 
in line with middle-class values).  
 99.  See, e.g., Douglas v. California, 372 U.S. 353, 355, 357 (1963) (requiring 
appellate counsel for indigent defendant in an appeal of right); Gideon v. Wainwright, 
372 U.S. 335, 344 (1963) (requiring counsel for indigent criminal defendants); Griffin v. 
Illinois, 351 U.S. 12, 18–19 (1956) (holding that although there may be no fundamental 
right to appellate review, once a state provides appellate review, it would be invidious 
discrimination to deny such review based on the defendant’s inability to pay associated 
costs). 
 100.  Griffin, 351 U.S. at 13–15. 
 101.  Id. at 23 (Frankfurter, J., concurring). 
 102.  Id. at 23–24. 
 103.  Harper v. Va. Bd. of Elections, 383 U.S. 663, 666 (1966). 
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right to vote in state elections, a voter’s wealth, like his or her race, “is not 
germane to one’s ability to participate intelligently in the electoral process.  
Lines drawn on the basis of wealth or property, like those of race, are 
traditionally disfavored.”104  Considering how the burden on poor people 
operated in the context of voting, the Court “closely scrutinized” the 
classification and concluded that neither wealth nor fee payment had any 
relation to voting qualifications.105 

In these examples, the Supreme Court interpreted equal protection as 
requiring heightened judicial scrutiny of regulations burdening poor 
people.  But then along came Dandridge, declaring that only deferential 
rationality review should be used for social and economic legislation, even 
though the Court had never properly addressed the then-emerging factors 
for determining whether heightened scrutiny was warranted.106  And a 
decade later Harris pronounced that the Court had explicitly considered 
and rejected heightened scrutiny for poverty classifications, although this 
assertion remains dubious at best.107 

Is it simply that heightened scrutiny for poor people is somehow 
unintelligible or otherwise incompatible with judicial deference to the 
political branches regarding economic and social matters?  One key player 
on the Court, who happened to be its longest-serving justice,108 did not 
think so.  Justice Douglas played a major role in distinguishing between 
strict scrutiny and the deferential version of rational basis review, while 
also insisting on equal constitutional protection for poor people.109  A 
closer look at his reasoning reveals both the intelligibility and compatibility 
of following judicial deference for regulation of the business economy, 
while also providing meaningful judicial protection of poor people from 
governmental discrimination.110 

 

 104.  Id. at 668 (citations omitted).  
 105.  Id. at 670. 
 106.  Dandridge v. Williams, 397 U.S. 471, 487 (1970). 
 107.  Harris v. McRae, 448 U.S. 297, 323 (1980). 
 108.  See Supreme Court of the United States, Frequently Asked Questions, 
http://www.supremecourt.gov/faq_justices.aspx#faqjustice5 (last visited Oct. 14, 2012) 
(indicating Justice William O. Douglas served on the Court for thirty-six years, seven 
months, and eight days from 1939–1975). 
 109.  See Edwards v. California, 314 U.S. 160, 181 (1941) (Douglas, J., 
concurring). 
 110.  See id. 
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F.  The Middle Way of Justice Douglas 

By one count, Justice Douglas produced 1,164 opinions,111 so this brief 
foray merely scratches the relevant surface of his analyses—and perhaps 
piques curiosity for further exploration.  In 1941, shortly after joining the 
Court, Justice Douglas concurred separately in Edwards v. California to 
underscore his belief that applying different levels of constitutional 
protection based on poverty would constitute an unconstitutional “caste 
system.”112  The following year, Justice Douglas wrote two decisions for the 
majority that together establish the critical distinction between applying 
deferential judicial review to “social or economic legislation”113on one 
hand, but instead applying “strict scrutiny” for “clear, pointed, 
unmistakable discrimination”114on the other hand.  In the first sleeper case 
involving wealthy interests, Justice Douglas upheld a state’s estate tax upon 
death based on the requirement of judicial deference for “subjects of social 
or economic legislation.”115  In the second well-known case—Skinner v. 
Oklahoma—involving implicit assumptions about poor people, Justice 
Douglas applied what he called “strict scrutiny” to invalidate a state’s 
discrimination between sterilizing one who commits the stereotypical blue-
collar crime of stealing chickens but not sterilizing one who commits the 
presumably white-collar crime of embezzlement.116  It is worth emphasizing 
that Justice Douglas’s majority opinion in Skinner justified strict scrutiny 
squarely on the basis of governmental discrimination rather than on the 
basis of a fundamental right to be free from sterilization, as is frequently 
but mistakenly assumed in hindsight.117 

The fact that Justice Douglas was nonetheless comfortable applying 
deferential review to regulations of the business economy becomes quite 
apparent in his opinions in two of the Court’s most famous rational basis 

 

 111.  See BRUCE ALLEN MURPHY, WILD BILL:  THE LEGEND AND LIFE OF 
WILLIAM O. DOUGLAS 495 (2003).  
 112.  Edwards, 314 U.S. at 181 (Douglas, J., concurring).  
 113.  State Tax Comm’n of Utah v. Aldrich, 316 U.S. 174, 181 (1942). 
 114.  Skinner v. Oklahoma, 316 U.S. 535, 541 (1942) (coining the phrase “strict 
scrutiny”).  
 115.  Aldrich, 316 U.S. at 181. 
 116.  Skinner, 316 U.S. at 541.  
 117.  See id.; see also, e.g., City of Mobile v. Bolden, 446 U.S. 55, 114 n.9 (1980) 
(relying on Skinner for the proposition that the Court has recognized procreation as a 
fundamental right under the umbrella of the right to privacy).  
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review cases:  Railway Express Agency v. New York decided in 1949118 and 
Williamson v. Lee Optical of Oklahoma decided in 1955.119  In both 
decisions, Justice Douglas invoked the deferential form of rational basis 
review.  In Railway Express, he found that the legislatures might have 
reasonably believed that banning all but business delivery vehicles from 
displaying advertising would advance traffic safety.120  And similarly, in Lee 
Optical, he found that banning opticians from fitting eyeglass lenses 
without a prescription from an ophthalmologist or optometrist would 
advance public health.121  The specter of the Lochner Era was apparent in 
both decisions, with Justice Douglas emphasizing in Railway Express that it 
is not the Court’s function to weigh evidence to determine appropriateness 
or “to pass judgment on [an economic regulation’s] wisdom,”122 and 
emphasizing again in Lee Optical that “[t]he day is gone” when courts will 
substitute their judgments for the regulation of business.123 

These and other major pronouncements by Justice Douglas reflect an 
overall pattern of interpreting the Constitution to ensure that courts hew to 
the line between protecting poor people from governmental discrimination 
(as in Edwards and Skinner) while avoiding interference with business 
regulation (as in Railway Express and Lee Optical).124  When Dandridge 
and Rodriguez later came along, Justice Douglas pointedly declined to join 
the Court’s application of deferential rational basis review to poor 
people.125  Instead, he dissented in Dandridge on the basis that the state’s 
maximum grant was inconsistent with the Social Security Act,126 and he 
joined Justice White’s dissent in Rodriguez lamenting the Court’s failure to 
 

 118.  Ry. Express Agency, Inc. v. New York, 336 U.S. 106 (1949).  
 119.  Williamson v. Lee Optical of Okla., Inc., 348 U.S. 483 (1955).  
 120.  Ry. Express, 336 U.S. at 110.  
 121.  Lee Optical, 348 U.S. at 487–88. 
 122.  Ry. Express, 336 U.S. at 109 (citing Olsen v. Nebraska, 313 U.S. 236, 246 
(1941)). 
 123.  Lee Optical, 348 U.S. at 488.  
 124.  See Randy E. Barnett, Keynote Remarks:  Judicial Engagement Through 
the Lens of Lee Optical, 19 GEO. MASON L. REV. 845, 856, 860 (2012) (crediting Justice 
Douglas with crafting the deferential rational basis review standard for purposes of due 
process analysis and arguing that such approach “represents a judicial abdication of 
[the Court’s] function to police the Constitution’s limits on legislative power”). 
 125. See San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 63, 70 (1973) 
(noting that Justice Douglas concurred with the dissents of both Justice White and 
Justice Marshall); Dandridge v. Williams, 397 U.S. 471, 490 (1970) (Douglas, J., 
dissenting).   
 126.  Dandridge, 397 U.S. at 490 (Douglas, J., dissenting).  
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conduct a principled application of rational basis review and also finding no 
such rational basis for the disparity in public school financing.127 

So what might such a principled application of rational basis review 
for poor people look like?  I suggest the guidelines have been there all 
along, embedded in the Court’s reasoning in these and other canonical 
rationality review decisions.  Indeed, these guidelines for meaningful 
rationality review emerge from decisions involving both business and social 
welfare regulations, although I hasten to add that the Court still has not 
provided any justification for treating poor people the same way it treats 
business entities. 

G.  Contextual Review of Rationality for Business Interests 

Going back more than a century, the Court’s decision in Lindsley v. 
Natural Carbonic Gas Co. set out the original parameters for equal 
protection challenges to run-of-the-mill economic regulation.128  Long 
before the end of the Lochner Era and beginning of the New Deal, the 
Court in Lindsley applied deferential review in upholding a state law 
prohibiting certain methods of mineral extraction against an equal 
protection challenge.129  The Court’s four key parameters for deferential 
review will sound quite familiar:  (1) the government enjoys wide discretion 
for classifications; (2) perfection for classifications is not required; (3) any 
reasonably conceivable state of facts to support the law may be assumed; 
and (4) challengers bear the burden of showing that a classification does 
not rest upon a reasonable basis.130 

Yet in conducting this basic reasonableness review, the Court in 
Lindsley examined in some detail the practical operation of the regulation 

 

 127.  Rodriguez, 411 U.S. at 68 (White, J., dissenting) (concluding that 
“[r]equiring the State to establish only that unequal treatment is in furtherance of a 
permissible goal, without also requiring the State to show that the means chosen to 
effectuate that goal are rationally related to its achievement, makes equal protection 
analysis no more than an empty gesture.”). Justice Douglas also joined the dissenting 
opinion authored by Justice Marshall, which argued for heightened judicial scrutiny.  
Id. at 125–26 (Marshall, J., dissenting) (insisting that heightened scrutiny was required 
because “both the nature of the interest and the classification dictate close judicial 
scrutiny of the purposes which Texas seeks to serve with its present educational 
financing scheme and of the means it has selected to serve that purpose”). 
 128.   Lindsley v. Natural Carbonic Gas Co., 220 U.S. 61, 78–79 (1911). 
 129.  See id. 
 130.  Id.   
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in the context of mineral extraction and also made inferences based on 
both the evidence presented as well as general knowledge about such 
extraction.131  The Court specifically looked beyond statements in the 
legislative record and considered the legislation in broader context, giving 
“due regard . . . for what is within the range of common knowledge and 
what is otherwise plainly subject to judicial notice.”132  The Court also 
considered the briefs and oral arguments and freely made inferences from 
the evidence and arguments presented.133 

In addition to this contextual analysis, the Court in Lindsley 
conducted an intriguing analysis of an evidentiary presumption that the 
state judiciary read into the mineral extraction statute.134  The state’s 
evidentiary presumption treated those who extracted minerals by drilling 
into rock as prima facie within the prohibition of the statute and thus 
required them to show that an exception applied.135  The Court upheld this 
evidentiary presumption precisely because it merely established a 
rebuttable presumption and did not prevent the presentation of evidence 
to overcome it.136  The Court explained that “well recognized” 
understandings of mineral extraction sufficed to establish a rational 
connection between prohibiting drilling and prohibiting waste, unless the 
driller could show otherwise.137  The Court specifically relied on the fact 
that the presumption was rebuttable as part of its holding.138  Because the 
presumption left room for rebuttal, the Court concluded that the 
presumption did not discriminate “invidiously between different persons in 
substantially the same situation.”139 
 

 131.  See id. at 79. 
 132.  Id. (citations omitted). 
 133.  Id. at 80. 
 134.  Id. at 81–82. 
 135.  Id. at 81. 
 136.  Id. at 82. 
 137.  Id. at 83. 
 138.  See id. at 82–83. 
 139.  Id. at 83. Admittedly, the focus on irrebuttable presumptions in the 
judicial process also raises due process concerns.  As Justice Kennedy wrote in 
Lawrence v. Texas, “Equality of treatment and the due process right to demand respect 
for conduct protected by the substantive guarantee of liberty are linked in important 
respects, and a decision on the latter point advances both interests.”  Lawrence v. 
Texas, 539 U.S. 558, 575 (2003).  While Justice Kennedy held that the Texas statute 
criminalizing same-sex sodomy failed to satisfy even rational basis review under due 
process, Justice O’Connor concurred based on her conclusion that the statute failed to 
satisfy even rational basis review under equal protection.  Id. at 578; id. at 585 
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It does not require heavy lifting to extrapolate from the logic of 
Lindsley:  the Court’s reliance on the rebuttable nature of a legislative 
presumption as necessary for withstanding an equal protection challenge 
suggests that, at minimum, a similar opportunity for rebuttal of a judicial 
presumption during constitutional review would be required to ensure 
compliance with the equal protection mandate.140 

My primary point here is that the Court apparently did not design the 
original version of deferential rational basis review to create an 
irrebuttable presumption of rationality or a categorical immunity for 
economic and social regulations.  Even in Lindsley, which first set out the 
factors that now have become boilerplate for describing the most 
deferential version of rational basis review, the Court nonetheless engaged 
in a pragmatic contextual analysis to determine the reasonableness of the 
regulation and specifically relied on the government’s provision of an 
opportunity for those affected to rebut any presumption as essential to 
ensuring that such presumption was not invidious.141  Of course, most 
challenged governmental actions do not involve the type of evidentiary 
presumption at issue in Lindsley.  But what is at issue in every equal 
protection challenge to social and economic legislation is the “strong 
presumption of validity” the judiciary grants to such legislation.142  As with 
Lindsley, the judicial presumption that social and economic regulation is 

 

(O’Connor, J., concurring).  Lawrence’s combination of a majority opinion grounded in 
due process along with a concurring opinion grounded in equal protection (along with 
dissenting opinions arguing that applications of the standards were erroneous) 
mirrored the Court’s opinions in Cleveland Board of Education v. LaFleur.  Cleveland 
Bd. of Educ. v. LaFleur, 414 U.S. 632 (1974).  In LaFleur, Justice Stewart for the 
majority insisted that the mandatory leave requirements for pregnant public school 
teachers lacked any rational relationship to the state’s legitimate educational interests, 
because the restrictions amounted to irrebuttable presumptions that were neither 
necessarily nor universally true and thus were irrational under due process.  Id. at 644–
46, 50.  Justice Powell in his concurrence maintained instead that the case should have 
been decided based on equal protection, yet he similarly reasoned that the restrictions 
were based on factually unsupported assumptions that contradicted the overwhelming 
weight of the medical evidence and thus were irrational under equal protection.  Id. at 
651, 654–55 (Powell, J., concurring).   
 140.  This analysis presumes that judicial decisions might themselves violate 
the Constitution.  See Amnon Lehavi, Judicial Review of Judicial Lawmaking, 96 
MINN. L. REV. 520 (2011). 
 141.  See Lindsley, 220 U.S. at 79, 83. 
 142.  See FCC v. Beach Commc’ns, Inc., 508 U.S. 307, 314 (1993) (citing Lyng 
v. Auto. Workers, 485 U.S. 360, 370 (1998)). 
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rational must also be subject to rebuttal, meaning the challenger must have 
an opportunity to show that the “‘facts on which the classification is 
apparently based could not reasonably be conceived to be true by the 
governmental decisionmaker.’”143  Therefore, to the extent courts 
reflexively apply rational basis review as if it provides an irrebuttable 
presumption of rationality or a categorical immunity for social and 
economic legislation, such complete deference would violate the equal 
protection mandate.144 

IV.  TWO MODEST SUGGESTIONS FOR CONSTITUTIONAL 
INTERPRETATION 

Let’s update our query:  if substituting judicial policy choices for 
legislative policy choices violates the separation of powers on one extreme, 
and abdicating the judicial duty to conduct actual constitutional review 
would violate equal protection on the other extreme, and if a judicial 
presumption of the rationality of social and economic regulation must at 
least be rebuttable, then what is a court to do when reviewing social and 
economic classifications?  Believing that there is surely something between 
everything and nothing, I make two modest suggestions. 

A.  Provide Equal Protection Against Pervasive Prejudice by 
(Re)Considering the Need for Heightened Scrutiny 

My first proposal is for courts, at the very least, to acknowledge and 
grapple with the distinction between run-of-the-mill business regulations 
and classifications that target or affect the most economically vulnerable 
members of our community.  The Court in Dandridge expressly 
acknowledged the magnitude of this distinction, noting that the deferential 
rational basis standard emerged from cases involving “regulation of 
business or industry,” whereas the welfare cases involve “the most basic 
economic needs of impoverished human beings”—presenting a 
“dramatically real factual difference.”145  However, Justice Stewart utterly 
failed to grapple with how this “dramatically real factual difference” might 
matter for the level of judicial scrutiny, and instead simply declared that 
the majority found “no basis for applying a different constitutional 
 

 143.  Kimel v. Fla. Bd. of Regents, 528 U.S. 62, 84 (2000) (quoting Vance v. 
Bradley, 440 U.S. 93, 111 (1979)). 
 144.  See Nice, supra note 31, at 649–50 (examining the reflexive application of 
rationality review). 
 145.  Dandridge v. Williams, 397 U.S. 471, 485 (1970).  
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standard” to regulations affecting impoverished welfare recipients.146  
Really?  No basis in the reasoning of footnote four of Carolene Products?147  
No basis in their extreme vulnerability, historical discrimination, ongoing 
societal disapproval, political powerlessness, the gross inaccuracy of 
poverty as a proxy for an individual’s ability to contribute to society, and 
the well-documented difficulty of escaping abject poverty?148 

Justice Stewart provided only one further clue as to why he chose to 
punt rather than conduct an analysis about the proper level of scrutiny.  He 
dropped a footnote in which he noted that the case did not involve any 
contention that Maryland’s maximum grant was “infected with a racially 
discriminatory purpose or effect such as to make it inherently suspect.”149  
Recall that four years earlier the Court in Harper had declared that 
poverty, like race, was an inherently suspect basis for governmental 
classification.150  But the Dandridge Court never explained why it decided 
 

 146.  Id. (footnote omitted). 
 147.  United States v. Carolene Prods. Co., 304 U.S. 144, 152–53 n.4 (1938).  
 148.  See UNEQUAL CHANCES, supra note 61 (providing extensive empirical 
studies on the inability of impoverished children to move out of their place in society); 
supra note 98 (describing the prejudicial stereotypes of poor people that have caused 
past discrimination and persist in policy determinations).  
 149.  Dandridge, 397 U.S. at 485 n.17.  It is particularly interesting that Justice 
Stewart conceded in this footnote that a law would be inherently suspect if it had either 
a purpose or effect that was racially discriminatory because it appears to conflict with 
his vote, just three years earlier, to join Justice Harlan’s dissent in Reitman v. Mulkey, 
in which four dissenting justices argued that California’s voter-initiated constitutional 
amendment reinstating the right of property owners to decline to transfer property to 
any person should not have been invalidated on the basis that it involved the state in 
private racial discrimination.  Reitman v. Mulkey, 387 U.S. 369, 387–96 (1967) (Harlan, 
J., dissenting).  Justice Stewart’s dissent in Reitman seems consistent with his 
subsequent vote to join the majority’s analysis in Washington v. Davis, which refused to 
apply rigorous scrutiny to a claim of disparate racial impact without discriminatory 
purpose.  Washington v. Davis, 426 U.S. 229, 247–48 (1976).  In a statement that 
appears to endorse the deconstitutionalization of poverty law, the majority in Davis 
declared:   

A rule that a statute designed to serve neutral ends is nevertheless invalid, 
absent compelling justification, if in practice it benefits or burdens one race 
more than another would be far reaching and would raise serious questions 
about, and perhaps invalidate, a whole range of tax, welfare, public service, 
regulatory, and licensing statues that may be more burdensome to the poor 
and to the average black than to the more affluent white. 

Id. at 248.   
 150.  Harper v. Va. Bd. of Elections, 383 U.S. 663, 668 (1966). 
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that regulations related to poverty should no longer be viewed as 
inherently suspect. 

To be sure, poverty, race, sex, nonmarital parentage, alienage, and 
the like are not identical types of classifications or human experiences.  But 
surely the similarities, with regard to the underlying concerns about 
governmental treatment of such groups, require something more than the 
lethargic argument that goes something like this:  “We once thought 
poverty was as suspect as race, and we have acknowledged that it is 
dramatically different than business, but we no longer want to treat it the 
same as race, so now we will treat it the same as business.” 

I argue that, at a minimum, providing equal constitutional protection 
to poor people requires the courts to take account of the “dramatically real 
factual difference”151 between the interests of business entities and the lives 
of impoverished human beings and to specifically examine the factors for 
whether the government’s current treatment of poor people and use of 
poverty as a classification is sufficiently suspect as to require heightened 
judicial scrutiny.152   

Seeking to understand the role the Court has played in distributing 
constitutional rights has been made all the more urgent by the combination 
of recent decisions in Crawford v. Marion County Election Board153 and 
Citizens United v. FEC.154  First, with regard to the have-nots, the Court in 
Crawford upheld Indiana’s photo identification requirement for voting, 
belittling concerns that it would make voting more difficult for some 
impoverished voters who cannot afford the travel and fees necessary to 
obtain copies of their birth certificates or else provide substitute 
affidavits.155  Then, with regard to the haves, the Court in Citizens United 
invalidated federal limitations on political expenditures by corporations 
based in part on the Court’s candid admission that it was concerned that 
such a limitation would muffle “‘the voices that best represent the most 
significant segments of the economy’” and thereby prevent corporate 
viewpoints from properly reaching and advising the voting public.156 

 

 151.  See Dandridge, 397 U.S. at 485. 
 152.  See Peter Edelman, Dandridge v. Williams Redux:  A Look Back from 
the Twenty-First Century, 60 DRAKE L. REV. 981 (2012).   
 153.  Crawford v. Marion Cnty. Election Bd., 553 U.S. 181 (2008). 
 154.  Citizens United v. FEC, 130 S. Ct. 867 (2010). 
 155.  Crawford, 553 U.S. at 200–03. 
 156.  Citizens United, 130 S. Ct. at 907 (quoting McConnell v. FEC, 540 U.S. 
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It is hard to imagine a more stark contrast between the Court’s 
exhibition of cavalier disregard for the ability of poor people to participate 
in the political process as compared to the extraordinary care the Court 
took to convey high regard for the importance of business “voices” in the 
political system.157  This is especially ironic because the Court has routinely 
advised poor people to turn to the political process, rather than to the 
courts.158  Indeed, the Court’s primary justification for deferential 
rationality review has been based precisely on the presumption that the 
political process will rectify unwise decisions.159  But the political process 
will not protect poor people if they do not even enjoy equal political access.  
In short, I maintain that the Court “would have to be willfully blind”160 to 
ignore the systemic disadvantage poor people face in the current political 
system. 

B.  At Least Conduct an Equally Contextual Review of Rationality (as in 
Heller, Romer, Yick Wo, Eisenstadt, and Moreno) 

If the courts nonetheless continue to assert that heightened scrutiny is 
not warranted, my second suggestion is for the courts to conduct an actual, 
factual, practical, and contextual review of the purported relation between 
the government’s means and its ends to determine whether this linkage is 
in fact rational or reasonable.  Even in that classic business regulation case 
decided more than one hundred years ago, the Court in Lindsley took this 
minimal duty seriously and probed the arguments, evidence, inferences, 
knowledge, and practical operation of the regulation within the relevant 
context to examine the actual reasonableness of the mineral extraction 
restriction.161  Surely no less is required when the “dramatically real factual 
differences”162 affecting those most impoverished are at issue. 

The call in this Article for an actual, factual, practical, contextual 
review hardly seems radical when one considers the major decisions that 
have both required and conducted such a contextual review in search of a 

 

93, 257–58 (2003) (Scalia, J., concurring)). 
 157.  See id.  
 158.  See, e.g., Lawrence v. Texas, 539 U.S. 558, 579–80 (2003) (O’Connor, J., 
concurring); Bowen v. Gilliard, 483 U.S. 587, 596–97 (1987); San Antonio Indep. Sch. 
Dist. v. Rodriguez, 411 U.S. 1, 59 (1973). 
 159.  See, e.g., Bowen, 483 U.S. at 596–97.   
 160.  See Griffin v. Illinois, 351 U.S. 12, 23 (1956) (Frankfurter, J., concurring). 
 161.  Lindsley v. Natural Carbonic Gas Co., 220 U.S. 61, 79 (1911). 
 162.  Dandridge v. Williams, 397 U.S. 471, 485 (1970). 
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sufficiently rational justification that would ensure the government’s action 
was not invidious.  Indeed, even in other canonical business cases like 
Lindsley, the Court has consistently conceded that, at a minimum, equal 
protection requires judges to ensure that no invidious discrimination was 
involved.163  For example, the Court reaffirmed that equal protection 
prohibits invidious discrimination in Williamson v. Lee Optical Co.,164 and 
made clear that judicial restraint is allowed only “‘absent some reason to 
infer antipathy’” in FCC v. Beach Communication Inc.165 

So how does the Court rule out invidiousness?  It begins by requiring 
that the justifications be “plausible,” or in other words, based on a 
“reasonably conceivable state of facts that could provide a rational basis 
for the classification.”166  This does not endorse freewheeling, preposterous, 
or absurd speculation, but instead it requires rational plausibility factually 
grounded in the relevant present context.167  The Court has further 
specified that this search for factual plausibility cannot be limited to either 
the legislative or judicial record.168  To be sure, the judiciary’s duty under 
deferential rational basis review is to uphold the challenged regulation “‘if 
there is any reasonably conceivable state of facts’” that demonstrates “a 
rational relationship between the disparity of treatment and some 
legitimate governmental purpose.”169  I do not deny that the thumb on the 
rational basis scale favors the government and places the burdens of proof 
and persuasion on the challenger.  But, even for business regulation, the 
judiciary may not check the box indicating constitutionality until it ensures 
that the standard of plausibility has been met. 

If the requirement for courts to ensure an absence of invidiousness is 
required even for business regulation, this mandate takes on an even 
greater import for classifications impacting vulnerable groups.  One of the 
cases best known for applying rational basis review to a vulnerable group is 

 

 163.  See, e.g., Williamson v. Lee Optical of Okla., Inc., 348 U.S. 483, 489 
(1955). 
 164.  Id.   
 165.  FCC v. Beach Commc’ns, Inc., 508 U.S. 307, 314 (1993) (quoting Vance v. 
Bradley, 440 U.S. 93, 97 (1979)).  
 166.  Id. at 313 (citations omitted). 
 167.  See id. 
 168.  See id. at 315.  
 169.  Heller v. Doe, 509 U.S. 312, 320 (1993) (quoting Beach Commc’ns, 508 
U.S. at 313) (citations omitted).  
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Heller v. Doe.170  Heller is often perceived as an example of the most 
deferential rationality review standard,171 but two important clarifications 
regarding common misconceptions of Heller must first be made. 

First, contrary to common belief, Heller did not address 
discrimination between disabled and nondisabled persons; rather, it 
involved discrimination among two types of mentally impaired persons.172  
Heller specifically involved a challenge to Kentucky’s system allowing a 
lower, easier standard of proof to involuntarily commit persons with 
developmental mental disabilities as compared to requiring a higher, more 
difficult standard of proof to involuntarily commit persons with mental 
illness.173  At the very least then, we must recognize that discriminating 
among types of vulnerable groups is quite different than discriminating 
against those who are disadvantaged in favor of those who are advantaged.  
Heller involved the former, not the latter.174 

The second clarification is that the Supreme Court did not actually 
hold that persons with developmental mental disabilities do not constitute 
a suspect class, as is sometimes claimed.175  The Court simply noted that 
those challenging Kentucky’s system for involuntary commitment had not 
properly presented the claim for heightened scrutiny because they had 
litigated the case on a theory of rational basis review until they got to the 
Supreme Court; therefore, it would have been “imprudent and unfair to 
inject a new standard” before the Court.176  For this reason, the Court 
found that the heightened scrutiny claim was not properly presented and 
decided the case based only on rational basis review.177  In short, Heller 

 

 170.  Id. at 312. 
 171.  See, e.g., Robert C. Farrell, The Two Versions of Rational-Basis Review 
and Same-Sex Relationships,  86 WASH. L. REV. 281, 296–298 (2011). 
 172.  Heller, 509 U.S. at 314 (stating that the case’s relevant issue to be decided 
was the difference between commitment procedures for the “mentally retarded” and 
the “mentally ill”). 
 173.  Id. at 314–15. 
 174.  See id.  
 175.  See, e.g., Craig D. Moreshead, Evans v. Romer and Amendment 2:  
Homosexuality and the Constitutional Dilemma, 24 CAP. U. L. REV. 485, 493 n.80 
(1995).  
 176.  Heller, 509 U.S. at 318–19 (citations omitted). 
 177.  Id. at 319.  Interestingly, Justice Kennedy noted in Heller that the Court 
had applied rational basis review in a case involving mental disability in City of 
Cleburne v. Cleburne Living Center, Inc.  Id. at 321; see also City of Cleburne v. 
Cleburne Living Ctr., Inc., 473 U.S. 432, 442 (1985).  Recall that Cleburne is one of the 
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never held that rationality review was all the review that was due. 

In explicating the components of rational basis review for the 
majority in Heller, Justice Kennedy began by reciting the usual litany:  (1) 
requiring a strong presumption of validity so as not to allow substitution of 
judicial judgment for legislative policy choices; (2) upholding any 
classification for which there is a rational relationship between the 
disparity of treatment and some legitimate governmental purpose; (3) not 
limiting the government’s purposes to those reflected in the actual 
legislative record and allowing reliance on any reasonably conceivable set 
of facts that provides a rational basis for the classification; (4) not requiring 
the government to produce evidentiary support and not limiting the search 
for a rational basis to the judicial record, thus placing the burdens of proof 
and persuasion on the challenger; and (5) allowing imperfection in the fit 
between means and ends.178 

In his synthesis of the parameters for rational basis review, Justice 
Kennedy emphasized that even this standard requires finding “some 
footing in the realities of the subject addressed by the legislation.”179  
Justice Kennedy’s reminder of the requirement for some grounding in the 
realities of the context strongly reaffirmed the Court’s prior decisions that 
either had prescribed or actually conducted a contextual examination.180  
Justice Kennedy went on to engage in a remarkably detailed contextual 
review of Kentucky’s lower burden of proof for mental disability as 
compared to its higher burden of proof for mental illness.181  Justice 
 

well-known rational basis “with bite” cases—so labeled because the Court invalidated 
the city’s denial of a zoning permit to a group home for those with developmental 
disabilities.  Cleburne, 473 U.S. at 450; see, e.g., Am. Express Travel Related Servs. Co. 
v. Kentucky, 641 F.3d 685, 692 (6th Cir. 2011) (recognizing Cleburne as a case that set 
down a new “rational basis with bite” standard in contrast to more deferential rational 
basis).  In Heller, Justice Kennedy further noted that in neither Cleburne nor in 
another case involving mental illness, Schweiker v. Wilson, did the Court purport to 
apply “a different standard of rational basis review” from the one described in Heller.  
Heller, 509 U.S. at 321; see also Schweiker v. Wilson, 450 U.S. 221, 234 (1981).  This 
strongly suggests that Justice Kennedy believes there is only one rational basis review 
standard and that it may properly be applied to invalidate government action.  See 
Heller, 509 U.S. at 321.  
 178.  Heller, 509 U.S. at 319–21. 
 179.  Id. at 321.  
 180.  See, e.g., Lindsley v. Natural Carbonic Gas Co., 220 U.S. 61, 79 (1911) 
(providing a contextual, factual analysis in the rational basis review of mining 
extraction issues). 
 181.  Heller, 509 U.S. at 321–28. 
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Kennedy considered arguments and evidence from medical textbooks, 
diagnostic manuals, legal textbooks and treatises, legal and medical 
scholarly articles, amicus briefs, case decisions, and state statutes.182  He 
eventually concluded that Kentucky’s differential burden of proof could be 
explained by ease of diagnosis, accuracy of predicting future 
dangerousness, and the nature of treatment received after commitment—
each of which would suffice to establish a rational basis for Kentucky’s 
disparity of treatment.183 

In addition to identifying “some footing in the realities” within the 
relevant context, Justice Kennedy’s analysis in Heller made clear that the 
realities to be considered must include circumstances of the present day.184  
As Justice Kennedy aptly put it:  “Ancient lineage of a legal concept does 
not give it immunity from attack for lacking a rational basis.”185  He 
conceded, however, that such lineage might suggest “a commonsense 
distinction” and then proceeded to consider whether the distinction at issue 
in Heller remains relevant in “the present day,” and he determined that it 
did.186 

Justice Kennedy’s insistence on “some footing in the realities” of the 
subject is reminiscent of Justice Frankfurter’s eloquent concurrence in 
Griffin v. Illinois requiring judicial review to address itself to 
“actualities.”187  Similarly, Justice Kennedy’s articulation of the rational 
basis standard also harkened back to Justice Stone’s understanding of 
rationality review in Carolene Products, which allowed courts to make any 
relevant facts “the subject of judicial inquiry” and gave challengers an 
opportunity to show that any particular state of facts that may once have 
provided a rational basis for a law has “ceased to exist.”188 

Three years after Heller, Justice Kennedy echoed the persistent calls 
for rationality to be based on present actualities when he again reaffirmed 
that the government’s purported justifications must be based on current 

 

 182.  Id. 
 183.  Id. at 328. 
 184.  See id. at 321–28. 
 185.  Id. at 326. 
 186.  Id. at 326–28. 
 187.  See id. at 321; Griffin v. Illinois, 351 U.S. 12, 23 (1956) (Frankfurter, J., 
concurring). 
 188.  United States v. Carolene Prods. Co., 304 U.S. 144, 153 (1938) (citations 
omitted). 
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realities in his opinion for the six-justice majority in Romer v. Evans.189  In 
Romer, Justice Kennedy explained that, even in the ordinary case calling 
for the most deferential rationality review, the court “insist[s] on knowing 
the relation between the classification adopted and the object to be 
attained.”190  He clarified that the reason for making sure “the classification 
bear[s] a rational relationship to an independent and legitimate legislative 
end” is specifically designed to “ensure that classifications are not drawn 
for the purpose of disadvantaging the group burdened by the law.”191 

Colorado’s voter-approved “Amendment 2” to its state constitution 
had prohibited the government from protecting gays and lesbians from 
discrimination.192  Justice Kennedy considered each of the state’s purported 
justifications for Amendment 2 within the broader contexts of the private 
sphere, general laws, and the specific system of antidiscrimination law.193  
Emphasizing that the Court’s canonical rationality review cases were 
“grounded in a sufficient factual context” that allowed the Court to 
ascertain that “the classification [bore] a rational relationship to an 
independent and legitimate legislative end,” the Court found no factual 
context from which it could discern any rational relationship between 

 

 189.  Romer v. Evans, 517 U.S. 620, 632–33 (1996).  
 190.  Id. at 632. 
 191.  Id. at 633 (citing R.R. Ret. Bd. v. Fritz, 449 U.S. 166, 181 (1980)). 
 192.  See id. at 624. 
 193.  See id. at 626, 635; see also Julie A. Nice, The Emerging Third Strand in 
Equal Protection Jurisprudence:  Recognizing the Co-Constitutive Nature of Rights and 
Classes, 1999 U. ILL. L. REV. 1209, 1229–32 (framing Romer v. Evans in a slightly 
different manner, arguing that in effect it endorses an understanding that legal rights 
and social classes are mutually constitutive when considered contextually).  In addition 
to Romer, this article also identifies Plyler v. Doe and M.L.B. v. S.L.J. as each similarly 
involving the denial of a fairly important right to a relatively vulnerable class, thus also 
reflecting a mutually constitutive understanding of legal rights and social classes.  Nice, 
supra, at 1238, 1247–48; see also M.L.B. v. S.L.J., 519 U.S. 102 (1996) (invalidating the 
denial of an impoverished mother’s civil appeal to challenge termination of her 
parental rights due to failure to pay transcript costs); Plyler v. Doe, 457 U.S. 202 (1982) 
(invalidating the denial of free public education to undocumented children).  In other 
words, because neither the established doctrine regarding the suspect classification 
strand, nor the established doctrine regarding the fundamental rights strand of equal 
protection jurisprudence could adequately explain the holdings in Romer, Plyler, and 
M.L.B., this article posited that the trilogy might represent an emerging third doctrinal 
strand based on a more contextual understanding to wit:  which social classes are 
protected (and which are not) partially constitutes the legal right, just as which legal 
rights a social class enjoys (and those it does not) partially constitutes the social class.  
Nice, supra, at 1270–71. 
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Amendment 2 and the state’s legitimate interests.194  Justice Kennedy’s two 
primary explanations were that the state’s ban was “at once too narrow and 
too broad.”195  It was too narrow in the sense that it singled out a named 
group for a special disability and a disfavored legal status.196  Yet, it was too 
broad because its sheer breadth was so far removed from any factual 
context that might support its justifications as to make it “impossible to 
credit them,” causing the Court to conclude that the ban was “inexplicable 
by anything but animus toward the class it affect[ed].”197 

Justice Kennedy made another important but less-appreciated point 
in Romer when he made clear that the Constitution imposes a duty on 
judges to ensure equal protection of the laws even when the government is 
under no duty to provide the benefits at issue.198  Specifically, he declared 
that both the rule of law and equal protection require that the government 
“remain open on impartial terms to all who seek its assistance” and that a 
law making it more difficult for some than for others “to seek aid from the 
government is itself a denial of equal protection of the laws in the most 
literal sense.”199  This point may have special resonance for poor people, 
who frequently find themselves needing to seek government aid to make 
ends meet, yet confront a systemic lack of protection within both the 
political and judicial systems for doing so. 

I want to make one final point about Romer that may be especially 
pertinent to the predicament of poor people.  Justice Kennedy also 
emphasized socio-legal context in rejecting the state’s primary argument 
that by denying gays protection from discrimination the state was merely 
denying gays “special rights.”200  Justice Kennedy instead found “nothing 
special in the protections Amendment 2 withholds.”201  This is so because 
“[t]hese are protections taken for granted by most people either because 
they already have them or do not need them; these are protections against 
exclusion from an almost limitless number of transactions and endeavors 
that constitute ordinary civil life in a free society.”202  If socio-legal context 
 

 194.  Romer, 517 U.S. at 632–33, 635 (citing Fritz, 449 U.S. at 181).  
 195.  Id. at 633. 
 196.  Id. 
 197.  Id. at 632–33, 35. 
 198.  See id. at 633–34. 
 199.  Id. at 633. 
 200.  Id. at 631. 
 201.  Id. 
 202.  Id. 
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is considered for the situation of poor people, it seems readily apparent 
that many of the protections the have-nots need to defend against 
exclusion from ordinary civil life are similarly already enjoyed, or else not 
needed, by the haves. 

In addition to Justice Kennedy’s analyses in Heller and Romer, other 
major Supreme Court decisions have either expressly or in effect 
invalidated laws based only on rationality review.203  Even before Lindsley, 
consider the classic case of Yick Wo v. Hopkins, a case about class as well 
as race.204  The two petitioners, Yick Wo and Wo Lee, were each sentenced 
to imprisonment in the county jail for failing to pay fines assessed against 
them for operating laundries in wooden buildings without permission from 
San Francisco officials, prompting one lower federal court to note the 
broader socioeconomic pattern of large “Caucasian capital” institutions 
driving out smaller Chinese laundries.205  Although San Francisco’s 
regulation prohibiting laundries in buildings other than brick or stone 
except with the permission from city officials seemed neutral on its face, a 
 

 203.  Several scholars have recently examined rationality review cases.  See, 
e.g., Robert C. Farrell, Successful Rational Basis Claims in the Supreme Court from the 
1971 Term through Romer v. Evans, 32 IND. L. REV. 357 (1999); Suzanne B. Goldberg, 
Equality Without Tiers, 77 S. CAL. L. REV. 481, 512–18 (2004) (examining the 
inconsistency of rational basis application since the 1970s); see also Julie Nice, The 
Price of Minimalism:  Same-Sex Marriage and Judicial Confusion, JURIST (July 31, 
2012), http://jurist.org/forum/2012/07/julie-nice-minimalism-doma.php (discussing the 
battle within rationality review that has erupted within the gay-rights litigation 
challenging the federal Defense of Marriage Act).   
 204.  Yick Wo v. Hopkins, 118 U.S. 356 (1886); see john a. powell, 
Constitutionalism and the Extreme Poor:  Neo-Dred Scott and the Contemporary 
“Discrete and Insular Minorities,” 60 DRAKE L. REV. 1069 (2012) (examining how race 
and class are mutually constitutive); john a. powell, The Race and Class Nexus:  An 
Intersectional Perspective, 25 LAW & INEQ. 355 (2007) (examining how race and class 
are mutually constitutive); see also Mario L. Barnes & Erwin Chemerinsky, The 
Disparate Treatment of Race and Class in Constitutional Jurisprudence, 72 LAW & 
CONTEMP. PROBS. 109, 119–30 (2009) (arguing for a harmonizing of the Court’s 
treatment of race and class).  
 205.  Yick Wo, 118 U.S. at 359–62.  The Supreme Court reported that a court 
in San Francisco ordered petitioner Yick Wo imprisoned if he failed to pay a fine of ten 
dollars and held him imprisoned at the rate of “one day for each dollar of fine until said 
fine should be satisfied.”  Id. at 357.  The Court also reported that Petitioner Wo Lee 
was imprisoned for a similar nonpayment of fine, and the Court excerpted from the 
lower court’s record that the effect of San Francisco’s laundry ordinance was “to drive 
out of business all the numerous small laundries, especially those owned by Chinese, 
and give a monopoly of the business to the large institutions established and carried on 
by means of large associated Caucasian capital.”  Id. at 362.   
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contextual examination revealed that the law was administered almost 
exclusively against Chinese laundry operators.206  As the Supreme Court 
described it, the effect of the law was “practically to make unjust and illegal 
discriminations between persons in similar circumstances.”207  San 
Francisco had argued what would seem to have been a perfectly 
conceivable and legitimate justification of preventing fires in wood 
laundries, but the Court responded by excerpting at length from one of the 
lower court decisions that had demonstrated how grossly overinclusive and 
underinclusive the ordinance was in practical operation.208  The Supreme 
Court then looked at the “actual operation” of how the ordinance was 
“applied and administered,” and the Court found no reason for the 
ordinance to exist “except hostility to the race and nationality to which the 
petitioners belong, and which, in the eye of the law, is not justified.”209  
Although Yick Wo was decided before the development of the modern 
tiers of scrutiny,210 nothing about the Court’s reasoning remotely suggests 
that it was applying heightened scrutiny.  Rather, the plain logic of the 
Court’s decision was that there was a conceivable relation between 
generally prohibiting wood laundries and the legitimate government 
interest in reducing the risk of fire, but a contextual examination revealed a 
gross lack of fit between means and ends as well as blatant racial 
discrimination in the administration of the law.211  This violated equal 

 

 206.  Id. at 373–74. 
 207.  Id. at 374. 
 208.  Id. at 357–63, 373. 
 209.  Id. at 373–77. 
 210.  Under the tiers of scrutiny today, Yick Wo presumably would present a 
situation of a facially neutral law with a racially disparate impact, which normally 
would receive rationality review, unless the Court determined that the government 
intended to discriminate racially and then the Court would apply strict scrutiny for 
intentional racial discrimination.  See, e.g., Washington v. Davis, 426 U.S. 229, 239 
(1976) (finding there could be no application of strict scrutiny without evidence of a 
discriminatory purpose for employment applications which disparately impacted 
minority applicants).  In a decision explaining how intent may be proven in a disparate 
impact case, the Court characterized Yick Wo as an intentional racial discrimination 
case.  See Vill. of Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, 266 
(1977) (“Sometimes a clear pattern, unexplainable on grounds other than race, 
emerges from the effect of the state action even when the governing legislation appears 
neutral on its face.  The evidentiary inquiry is then relatively easy.  But such cases are 
rare.  Absent a pattern as stark as that in . . . Yick Wo, impact alone is not 
determinative, and the Court must look to other evidence” (footnotes omitted) 
(citations omitted)).  
 211.  See Yick Wo, 118 U.S. at 373–74. 
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protection because, as the Court famously summarized, “the equal 
protection of the laws is a pledge of the protection of equal laws.”212 

Another under-appreciated example of a law invalidated based only 
on rationality review is Eisenstadt v. Baird,213 decided two years after 
Dandridge.  Although the holding of Eisenstadt is sometimes 
mischaracterized as based on a fundamental right to use contraception,214 
the Court expressly limited its analysis to rationality review215 and based its 
holding on a violation of equal protection.216  The court in Eisenstadt 
emphasized that the equal protection mandate denies to the government 
the power to classify persons “‘on the basis of criteria wholly unrelated to 
the objective’” of the government’s regulation.217  The Court further noted 
that the classification “‘must rest upon some ground of difference having a 
fair and substantial relation to the object of the legislation, so that all 
persons similarly circumstanced shall be treated alike.’”218  Examining 
Connecticut’s prohibition of contraception within the relevant context, the 
Court considered the state’s justifications and found them to be so 
attenuated from the ban that they could not reasonably be regarded as the 
ban’s aim.219 
 

 212.  Id. at 369.  Note that the Court repeated and reaffirmed this requirement 
of equal laws in Skinner v. Oklahoma and Romer v. Evans.  Romer v. Evans, 517 U.S. 
620, 633–34 (1996); Skinner v. Oklahoma, 316 U.S. 535, 541 (1942). 
 213.  Eisenstadt v. Baird, 405 U.S. 438, 438 (1972). 
 214.  See, e.g., Williams v. Attorney Gen. of Ala., 378 F.3d 1232, 1253 n.4 (11th 
Cir. 2004) (characterizing Eisenstadt as a case granting a right to privacy for 
contraception use).  This misconception is understandable because one of the most 
famous sentences from Eisenstadt deals directly with the fundamental right of privacy:  
“If the right of privacy means anything, it is the right of the individual, married or 
single, to be free from unwarranted governmental intrusion into matters so 
fundamentally affecting a person as the decision whether to bear or beget a child.”  
Eisenstadt, 405 U.S. at 453 (citations omitted).  However, the Court went on to clarify 
its point further, noting that because married and unmarried individuals are in identical 
situations, barring only unmarried persons from using contraception would be an 
“invidious” “underinclusion.”  Id. at 454.  
 215.  Eisenstadt, 405 U.S. at 447 n.7.  
 216.  Id. at 454–55 (“We hold that by providing dissimilar treatment for 
married and unmarried persons who are similarly situated, [the Massachusetts 
statutory provisions] violate the Equal Protection Clause.”). 
 217.  Id. at 447 (quoting Reed v. Reed, 404 U.S. 71, 75–76 (1971)).  
 218.  Id. (quoting Reed, 404 U.S. at 75–76).  
 219.  See id. at 448–53.  The first justification was to deter fornication, but the 
Court found this purpose had “at best a marginal relation” to the ban and also that the 
statutes were “so riddled with exceptions” that such deterrence could not “reasonably 
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Perhaps the example of a contextual review most pertinent for poor 
people is the invalidation of an “irrational classification” in USDA v. 
Moreno, decided in 1973.220  In its examination of the federal regulation 
prohibiting food stamps to households of unrelated persons, the Court 
noted that the restriction was “clearly irrelevant to the stated purposes” of 
the Food Stamp Act,221 which were primarily to alleviate hunger and 
malnutrition within low-income households.222  The Court then considered 
another purpose apparent from statements in the legislative history:  
preventing “hippies” and “hippie communes” from receiving food 
stamps.223  But the Court rejected this blatantly discriminatory justification, 
declaring in often-quoted words:  “a bare congressional desire to harm a 
politically unpopular group cannot constitute a legitimate government 
interest.”224 

The Court did not stop with this ringing rejection of overt 
discrimination against a group, but rather continued to analyze whether the 
legitimate government interest of minimizing food stamp fraud might 
justify the household restriction.225  The Court hypothesized that Congress 
might have thought that unrelated household members might be more 
likely to fraudulently fail to report income or voluntarily remain poor and 
that households with unrelated members might be less stable, which would 
make it more difficult to detect abuse.226  However, the Court resolutely 
rejected these conceivable justifications, insisting instead that   

even if [the Court] were to accept as rational the Government’s wholly 

 

be regarded as its aim.”  Id. at 448–50.  The second justification was to protect 
community health from the potential harm of contraception, but the Court found that, 
if this were the purpose, then the statute would “invidiously discriminate against the 
unmarried” and “be overbroad with respect to the married” to such an extent that 
again this could not reasonably be considered its purpose.  Id. at 450–52.  The Court 
considered a potential third justification:  the ban was directly intended to prohibit use 
of contraception based on its immorality.  Id. at 452.  The Court expressly ducked the 
moral issue and held that, whatever right an individual might have regarding access to 
contraception, “the rights must be the same for the unmarried and the married alike.”  
Id. at 453.  
 220.  USDA v. Moreno, 413 U.S. 528, 532–33 (1973). 
 221.  Id. at 534. 
 222.  Id. at 533–34; 7 U.S.C. § 2011 (2006). 
 223.  Moreno, 413 U.S. at 534. 
 224.  Id.  
 225.  See id. at 535. 
 226.  Id. at 535. 
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unsubstantiated assumptions concerning the differences between 
‘related’ and ‘unrelated’ households, [the Court] still could not agree 
with the Government’s conclusion that the denial of essential federal 
food assistance to all otherwise eligible households containing 
unrelated members constitutes a rational effort to deal with these 
concerns.227   

This statement not only rejected any reliance on stereotypical assumptions 
about a group, but it also insisted that the government’s means actually 
advance its ends.  Emphasizing the “practical effect” and “practical 
operation” of the household restriction,228 the Court expressly refused to 
follow the outcome of Dandridge because the restriction was not merely 

 

 227.  Id. at 535–36.  The Court’s implicit rejection of the sufficiency of the 
government’s “wholly unsubstantiated assumptions” was underscored in the middle of 
the following term in Justice Powell’s concurrence based on equal protection principles 
in Cleveland Board of Education v. LaFleur, 414 U.S. 632, 651 (1974) (Powell, J., 
concurring).  LaFleur involved two sets of school board restrictions requiring a 
pregnant public school teacher to leave work either four or five months prior to her 
expected date of giving birth.  Id. at 634 (majority opinion).  Justice Powell noted first 
that Dandridge must mean that not every regulation that burdens childbearing is 
unconstitutional.  Id. at 651 (Powell, J., concurring).  Although he conceded that 
classifications are inevitable, he insisted that the problem in this case was that the 
school boards chose “irrational classifications.”  Id. at 652–53.  As in Moreno, Justice 
Powell methodically considered the conceivable justifications, first noting that the 
justification from the records show that a principal purpose was “to keep visibly 
pregnant teachers out of the sight of schoolchildren” and that, although the 
government did not advance this justification, “its initial primacy casts a shadow over 
these cases.”  Id. at 653.  Further, “the after-the-fact rationalizations,” including 
“absenteeism, classroom discipline, the safety of schoolchildren, and the safety of the 
expectant mother and her unborn child,” are “unsupported in the records” or so 
“counterproductive or irrationally overinclusive” as to render the regulations “invalid 
under rational basis standards of equal protection review.”  Id.  Finally, as to ensuring 
the capabilities of teachers, Justice Powell found that this concern was based on 
“factually unsupported assumptions” which contradicted the “overwhelming weight of 
the medical testimony.”  Id. at 654.  In conclusion, Justice Powell found that the linkage 
between the government’s ends and its means was “too attenuated” and “too wide.”  
Id. at 655, 657.  
 228.  Moreno, 413 U.S. at 537, 538.  The Court noted that “in practical effect, 
the challenged classification simply does not operate so as rationally to further the 
prevention of fraud” and that, “in practical operation, the 1971 amendment excludes 
from participation in the food stamp program, not those persons who are ‘likely to 
abuse the program,’ but, rather, only those persons who are so desperately in need of 
aid that they cannot even afford to alter their living arrangements so as to retain their 
eligibility.”  Id. 
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“imprecise” but “wholly without any rational basis.”229 

V.  CONCLUSION 

Without a doubt, antipathy toward poor people pervades American 
culture and law.  Yet courts inexplicably treat governmental regulation of 
poor people at best with no more care, and at worst with occasionally less 
regard, than they treat run-of-the-mill regulation of business interests.  
Constitutional mythology continues to posit, nonetheless, that the courts 
have afforded poor people all the constitutional protection that is due, 
affording only the most deferential rationality review to social regulation as 
declared in Dandridge v. Williams.230  Although in practical operation the 
Dandridge mandate has amounted to no judicial scrutiny whatsoever, 
courts and commentators tend to treat Dandridge as somehow both 
inevitable and indispensable.231 

In contradiction of this contemporary constitutional orthodoxy, this 
Article maintains that the reflexive denial of actual judicial review has 
exacerbated the dire predicament of poor people in the United States and 
has rendered the notion of economic justice unintelligible.  Meanwhile, the 
Supreme Court has never justified treating the governmental burdens 
imposed on those most impoverished in the same manner as the regulation 
of business entities.  Nor has the Supreme Court explained the change of 
course it announced in Dandridge or otherwise meaningfully engaged the 
question and issued a proper holding regarding whether governmental 
regulation of poor people as a class (or use of poverty as a classification) is 
sufficiently suspect to warrant heightened judicial scrutiny.  Instead, the 
Court has skirted its duty to provide equal constitutional protection to poor 
people by referencing a supposed holding that poverty is not a suspect 
classification,232 which itself was derived from a skillfully executed sleight of 
hand by Justice Stewart in Harris v. McRae.233  This holding is extrapolated 
at best and simply missing in action at worst. 

If the Supreme Court were to meaningfully engage the question of 

 

 229.  Id. at 538. 
 230.  See Dandridge v. Williams, 397 U.S. 471, 487 (1970); supra notes 145–46 
and accompanying text.  
 231.  See supra notes 73–79 and accompanying text.  
 232.  See Dandridge, 397 U.S. at 487.  
 233.  See Harris v. McRae, 448 U.S. 297, 323 (1980); see supra note 87 and 
accompanying text.  
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the proper level of review for poverty classifications, the Court would be 
hard-pressed to deny that poor people suffer extreme vulnerability, 
historical discrimination, ongoing societal disapproval, political 
powerlessness, the gross inadequacy of poverty as a proxy for individual 
ability to contribute to society, and the well-documented difficulty of 
escaping abject poverty.  Moreover, rather than presuming the necessity of 
treating poor people no better—if not worse—than it treats business 
entities, the Court could instead look to its precedents that provide 
considerable support for differentiating between judicial deference for 
governmental regulation of the business economy on one hand, and judicial 
protection of poor people on the other hand, as this Article demonstrates. 

For more than a century, the Supreme Court has repeatedly insisted 
that the rationality review standard requires that the judiciary’s review be 
sufficient to ensure that governmental discrimination is not invidious.  For 
this reason, and even in those canonical cases perceived as applying the 
most lenient version of rationality review, the Court has engaged in actual, 
factual, and contextual reviews of the enactment and practical operation of 
the governmental regulations at issue.  As to how a contextual review 
would apply to poor people, Justice Frankfurter described the Court’s 
obligation most succinctly when he insisted that courts must not be willfully 
blind to prejudice against poor people, and instead must address the 
actualities of their lives.234  Even the pair of conservative late-term 
decisions from 1993—FCC v. Beach Communications and Heller v. Doe—
both required and conducted an actual contextual review, with the majority 
in Beach Communications requiring a plausible justification and the 
majority in Heller requiring that the justification must find its footing in the 
realities of the subject.235 

From Justice Stone in Carolene Products to Justice Kennedy in Heller 
and Romer v. Evans, the Court has insisted that these actualities and 
realities must be updated to reflect the circumstances of the present day.236 
Whether described as “some ground of difference that rationally explains 
the different treatment” as in Eisenstadt v. Baird,237 or as “grounded in a 
sufficient factual context” from which the Court can discern “that the 
 

 234.  See Griffin v. Illinois, 351 U.S. 12, 23 (1956) (Frankfurter, J., concurring); 
see supra notes 100–02 and accompanying text. 
 235.  See FCC v. Beach Commc’ns, Inc., 508 U.S. 307, 313–14 (1993); Heller v. 
Doe, 509 U.S. 312, 319 (1993).  
 236.  See supra note 177–91 and accompanying text.   
 237.  Eisenstadt v. Baird, 405 U.S. 438, 447 (1972).  
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classification bear a rational relationship to an independent and legitimate 
legislative end” as in Romer,238 the Court has been consistent in requiring 
that a rational relationship within contemporary societal context be 
identified specifically so as to ensure that all persons similarly situated are 
being treated alike.  As the Court explained in Yick Wo—and repeated in 
Skinner v. Oklahoma and Romer v. Evans—the Equal Protection Clause is 
a “pledge of the protection of equal laws.”239 

This Article maintains that governmental regulation of poor people is 
sufficiently suspect to warrant heightened judicial scrutiny, or at the very 
least, merits the same actual, factual, practical, and contextual rationality 
review that the Supreme Court has afforded to business interests and to 
various social regulations.  Far too many laws that regulate the lives of 
poor people continue to be based on the type of “wholly unsubstantiated 
assumptions” that were properly rejected by the Supreme Court in USDA 
v. Moreno.240  Given that poor people perennially remain a politically 
unpopular group, the time has come for the courts to end their exclusion of 
poor people from equal constitutional protection. 

 

 

 238.  Romer v. Evans, 517 U.S. 620, 632, 633 (1996).  
 239.  Id. at 633–34; Skinner v. Oklahoma, 316 U.S. 535, 541 (1942); Yick Wo v. 
Hopkins, 118 U.S. 356, 369 (1886).  
 240.  See USDA v. Moreno, 413 U.S. 528, 535 (1973).  


