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I.  INTRODUCTION 

The Founders designed the judicial branch to be an independent 
branch with the role of interpreting the law and settling disputes fairly.  It 
was founded upon the stable foundation of the rule of law and was 
intended to be free from the influences of the political branches.  One can 
imagine that the Founders would have expected judicial elections—had 
they endorsed judicial elections—to look and feel different from elections 
for the other two branches of government. 

Recently, the opposite has been happening:  every year judicial 
elections are looking more and more like elections for other offices.  
Money is playing a larger and larger role,1 and the tone and tenor of 

 

 * Executive Director, Justice at Stake Campaign. 
 ** Deputy Director of State Affairs, Justice at Stake Campaign.  Special 
thanks to Lauren Ketchum and Charles Hall for their assistance in preparation of this 
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 1.  See generally JAMES SAMPLE ET AL., THE NEW POLITICS OF JUDICIAL 

ELECTIONS 2000 2009:  DECADE OF CHANGE 1, 5 23 (Charles Hall ed., 2010) 
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judicial campaigns are deteriorating.  The past decade has witnessed an 
overwhelming rise in campaign spending on judicial elections.  Prior to 
2000, judicial elections were often widely ignored, and they registered little 
notice with the general public.2  A total of $83.3 million was raised by state 
high court candidates between 1990 and 1999.3  But between 2000 and 2009 
that number more than doubled to $206.9 million.4  Almost every state with 
a contestable state supreme court election set a fundraising record between 
2000 and 2009.5  Super spenders have overwhelmed state supreme court 
elections6 and out-of-state groups have begun pouring in money.7 

whether to grant an incumbent judge another term, largely escaped these 
trends.8  While competitive high court elections, which are held in twenty-
two states, saw runaway special interest spending between 2000 and 2009,9 
Iowa appellate judges facing retention elections spent little and often 
received more than seventy percent of the vote.10  In fact, only $2.2 million 
was raised nationally by candidates in retention elections between 2000 and 
2009.11  But the recent 2010 retention elections in Iowa and Illinois were 
different.12  A perfect storm of campaign spending, general distrust of the 
 

(discussing the evolution of money affecting judicial elections, providing numerous 
comparisons between state spending levels, and detailing the extensive change in the 
role of funding over the years).   
 2.  See id. 
the 1999 2000 cycle). 
 3.  Id. at 1, 8. 
 4.  Id. 
 5.  Id. 2009 period, 20 of the 22 states that elect 

 
 6.  See id. at 9
costs shows two separate worlds—a small coterie of organized super spenders who 
dominate election financing, and a large number of small contributors who simply 

Id. at 9. 

 7.  See id. at 14
involvement in state-  
 8.  ADAM SKAGGS ET AL., THE NEW POLITICS OF JUDICIAL ELECTIONS 2009
10:  HOW SPECIAL INTEREST UPER SPENDERS  THREATENED IMPARTIAL JUSTICE 

AND EMBOLDENED UNPRECEDENTED LEGISLATIVE ATTACKS ON AMERICA S COURTS 
7 (Charles Hall ed., 2011) (footnote omitted) (noting the funding for judicial retention 
elections made up only one percent of the total funding raised from 2000 to 2009). 
 9.  SAMPLE ET AL., supra note 1, at 8. 
 10.  See Roy A. Schotland, 
Accountability or Rampant Passion?, 46 CT. REV. 118, 120 (2011). 
 11.  SKAGGS ET AL., supra note 8. 
 12.  Id. at 8. 
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government, and a controversial civil rights issue—same-sex marriage—led 
to the ouster of three justices of the Iowa Supreme Court.13  In Illinois, one 
justice who faced strong opposition from the tort reform community nearly 
set a new national record for spending on a judicial retention election.14 

This Article begins by describing the circumstances that led to the 
removal of three justices of the Iowa Supreme Court, as well as the 
campaigns for and against their retention.15  Then, it describes the spending 
that occurred on the retention elections in Iowa16 and Illinois.17  Finally, it 
compares the Illinois spending with the Iowa spending18 and concludes that 
while substantially more money was spent in Illinois, the surrounding 
circumstances indicate that spending on the Iowa retention election is far 
more disquieting for fair courts advocates.19 

II.  BACKGROUND:  THE 2010 IOWA SUPREME COURT RETENTION 

ELECTION 

A.  Varnum v. Brien 

In April 2009, the Iowa Supreme Court decided Varnum v. Brien.20  

Act,21 -sex 
couples.22  Six same-sex couples who were denied marriage licenses in 2005 
challenged the statute.23  After the district court found the statute 
unconstitutional, the case made its way to the Iowa Supreme Court on 
appeal.24  The court cast the plaintiffs as ordinary Iowa couples with jobs 

 

 13.  See Schotland, supra note 10, at 120 24 (explaining that over $1 million 
was spent in anti-retention campaigns in Iowa as a result of the Iowa Supreme Court 

see also 
SKAGGS ET AL., supra note 8, at 9. 
 14.  See SKAGGS ET AL., supra note 8, at 8, 20. 
 15.  See infra Part II. 
 16.  See infra Part III. 
 17.  See infra Part IV.A. 
 18.  See infra Part IV.B. 
 19.  See infra Part V. 
 20.  Varnum v. Brien, 763 N.W.2d 862 (Iowa 2009). 
 21.  Id. at 906 (holding Iowa Code section 595.2(1) violates the equal 
protection clause of the Iowa constitution).  
 22.  IOWA CODE § 595.2(1) (2009) Only a marriage between a male and a 

invalidated by Varnum, 763 N.W.2d at 906.  
 23.  Varnum, 763 N.W.2d at 872. 
 24.  Id. at 874. 
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and families and aspirations like any other,25 and it reasoned that denying 
them the right to marry violated their right to equal protection of the 
laws.26  After Varnum, Iowa joined Massachusetts27 and Connecticut28 as 
the only states to permit same-sex marriage.29 

branches of government.30  It explained that courts must ensure the dearest 
rights of the people are not subjected to the political whims of the 
majority,31 
rights issues.32  For instance, it noted that Iowa outlawed slavery well 
before the United States Supreme Court actually sanctioned it in Dred 
Scott33 and that Iowa began to erode segregation long before Brown.34 

Turning to its equal protection analysis, the court devoted 
considerable space to pinpointing the correct level of scrutiny.35  It 

 

 25.  Id. at 872. 
 26.  Id. at 906. 
 27.  See 70 (Mass. 
2003). 
 28.  See 82 (Conn. 
2008). 
 29.  Iowa Supreme Court Legalizes Gay Marriage, MSNBC.COM (Apr. 3, 2009, 
3:06 PM), http://www.msnbc.msn.com/id/30027685/ns/politics-more_politics/t/iowa-
supreme-court-legalizes-gay-marriage/.  California briefly permitted same-sex marriage 
after the landmark decision In re Marriage Cases.  In re Marriage Cases, 183 P.3d 384 
(Cal. 2008).  Proposition 8 repealed that decision.  CAL. CONST. art. I, § 7.5; CAL. SEC Y 

OF STATE, TEXT OF PROPOSED LAWS, VOTER INFORMATION GUIDE 128, available at 
http://voterguide.sos.ca.gov/past/2008/general/text-proposed-laws/text-of-proposed-
laws.pdf.  On February 7, 2012, the Ninth Circuit Court of Appeals held that 
Proposition 8 was unconstitutional.  Perry v. Brown, 671 F.3d 1052 (9th Cir. 2012). 
 30.  Varnum, 763 N.W.2d at 874 76. 
 31.  Id. at 875. 
 32.  Id. at 877. 
 33.  Id. (citing Dred Scott v. Sandford, 60 U.S. (19 How.) 393 (1856)). 
 34.  Id. 

Brown v. Board of Education 
Brown v. Bd. of Educ., 347 U.S. 483 (1954))). 
 35.  Id. at 885 96.  

Instead of adopting a rigid formula to determine whether certain legislative 
classifications warrant more demanding constitutional analysis, the Supreme 
Court has looked to four factors.  The Supreme Court has considered:  (1) the 
history of invidious discrimination against the class burdened by the 
legislation; (2) whether the characteristics that distinguish the class indicate a 

te to society; (3) whether the 
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prohibiting same-sex marriage could not even withstand the lowest 
elevated level of scrutiny:  intermediate scrutiny.36  Thus, the law was 
unconstitutional because the government failed to articulate any important 
purpose37 substantially related to excluding same-sex couples from the civil 
marriage contract in Iowa.38 

B.  After Varnum—the Retention Retaliation 

Almost immediately after the decision, social conservatives around 

unable to find a way to quickly reverse it.39  A constitutional amendment 
would take at least two years to pass,40 and opponents of same-sex 
marriage were not content to wait that long.41  Moreover, Senate Majority 
Leader Mike Gronstal vowed not to allow opponents of same-sex marriage 
to bring legislation regarding a constitutional amendment.42  Working 
around what was becoming an arduous legislative process, these groups 
turned their attention to the three justices up for retention in November 
2010.43  The retention election would provide outraged citizens an 

 

control; and (4) the political power of the subject class. 

Id. at 886 88 (footnotes omitted) (citing Conaway v. Deane, 932 A.2d 571, 605 (Md. 
2007)). 
 36.  Id. at 896. 
 37.  See id. 

 
 38.  Id. at 904. 
 39.  Monica Davey, Gay Couples in Iowa Win Right to Wed, N.Y. TIMES, Apr. 
4, 2009, at A1, available at http://www.nytimes.com/2009/04/04/us/04iowa.html. 
 40.  See IOWA CONST. art. X, § 1 (requiring a majority of members of each 
house to vote in favor of a constitutional amendment in two consecutive sessions 
before submitting the proposed amendment to voters in a referendum during the next 
general election). 
 41.  See Sandhya Somashekhar, Iowa Foes of Same-Sex Marriage  
Seek to Oust Judges Who Legalized It, WASH. POST, Aug. 27, 2010, at A1,  
available at http://www.washingtonpost.com/wp-dyn/content/article/2010/08/26 
/AR2010082606774_pf.html (noting conservatives focused their efforts on the judiciary 
to reverse the decision sooner). 
 42.  Mike Glover, Iowa Senate Leader Rules Out Gay Marriage Debate, ABC 

NEWS (Apr. 7, 2009), http://abcnews.go.com/Politics/wireStory?id=7277498. 
 43.  See Todd E. Pettys, Letter from Iowa:  Same-Sex Marriage and the Ouster 
of Three Justices, 59 U. KAN. L. REV. 715, 723 (2011).  In Iowa, justices are appointed 
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opportunity to punish the justices by removing them from the bench.44 

By the summer of 2010, a campaign against the retention of Chief 
Justice Marsha Ternus, Justice Michael Streit, and Justice David Baker was 
well underway.45  A businessman named Bob Vander Plaats, who had lost 
two gubernatorial primaries and another for lieutenant governor, refocused 
his efforts on the removal of the three justices.46  He quickly became one of 
the biggest local opponents of the justices and created an organization 
called Iowa for Freedom47 to campaign against them.48  The group 
functioned like a typical grassroots political campaign, using mailers, phone 
calls, door-to-door visits,49 and even a bus tour.50  It ran television 

that if the court could take away traditional marriage, other rights and 
freedoms could come next.51  Finally, more than two hundred churches and 
various other local groups helped spur the opposition.52 

It became readily apparent that the individual justices were 
unprepared for an onslaught of such magnitude.  They were ill-equipped to 
fight the efforts directed at their removal.53  They elected not to form 
campaign committees, which would have politicized and jeopardized the 
integrity of their judicial office.54  The closest thing to assistance that came 
from outside of Iowa came from a visit by former United States Supreme 

 

by the governor from a list of candidates nominated by the State Judicial Nominating 
Commission.  See IOWA CONST. art. V, §§ 15 16.  Justices must periodically undergo 
retention elections, also referred to as a merit system, in which citizens decide on a 

Id. § 17. 
 44.  Somashekhar, supra note 41. 
 45.  Id. 
 46.  Schotland, supra note 10, at 121. 
 47.  Iowa for Freedom, THE FAMILY LEADER, http://www.thefamilyleader 
.com/inside-tfl/iowa-for-freedom (last visited Apr. 17 2012). 
 48.  Somashekhar, supra note 41. 
 49.  Id. 
 50.  Schotland, supra note 10, at 121 (citing Lynda Waddington, Anti-Judge 
Bus Tour Dwarfed by Pro-Retention Rally, THE IOWA INDEP., Oct. 28, 2010, available 
at http://iowaindependent.com/46337/anti-judge-bus-tour-dwarfed-by-pro-retention-
rally). 
 51.  See SKAGGS ET AL., supra note 8, at 9 (providing images of and a quote 
from the television advertisement). 
 52.  Schotland, supra note 10, at 121 (footnote omitted).  
 53.  See id. at 121 22 (discussing the lack of funds and vocal support for the 
justices). 
 54.  Somashekhar, supra note 41.  
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55  She spoke with elected officials of 
the Iowa Bar Association, addressing the pressure judges were facing 
across the country.56  Meanwhile, three groups formed in Iowa to defend 
the justices:57  Iowans for Fair and Impartial Courts58—a 501(c)(3) formed 
by the Iowa Bar Association and other supporters of the courts—Justice 
Not Politics,59 and Fair Courts for Us.60  The first two groups focused their 
efforts on educating Iowans about the merit selection system and retention 
elections, and while the last group ran radio ads, those ads were hastily put 
together and widely seen as ineffective.61 

Ultimately, the justices received only about forty-six percent of the 
vote62 and were not retained.63  The aftershock of the election lasted long 
after it was over.  Three freshman lawmakers threatened to impeach the 
remaining four justices.64  Even presidential candidates, such as Michele 
Bachmann, praised Iowa voters for removing the justices.65  Moreover, 
opponents of same-sex marriage have vowed to challenge the remaining 
justices in the upcoming retention elections in 2012 and 2016.66 

III.  SPENDING ON THE IOWA RETENTION ELECTIONS 

The campaign against the justices in Iowa spent about $1 million, with 
more than $900,000 coming from large, out-of-state organizations.67  The 

 

 55.  Schotland, supra note 10, at 122. 
 56.  Id.  
 57.  Id. at 121. 
 58.  About IFIC, IOWANS FOR FAIR & IMPARTIAL CTS., 
http://www.learniowacourts.org/about.php (last visited Apr. 6, 2012). 
 59.  About, JUSTICENOTPOLITICS.ORG, http://www.justicenotpolitics.org 
/about (last visited Apr. 6, 2012). 
 60.  

, PR NEWSWIRE (Oct. 15, 2010), 
http://www.prnewswire.com/news-releases/fair-courts-for-us-launches-radio-campaign-
urging-iowans-to-vote-yes-to-retain-supreme-court-justices-105053139.html. 
 61.  Schotland, supra note 10, at 121 22 & n.24. 
 62.  Id. at 120. 
 63.  Id.; see also SKAGGS ET AL., supra note 8, at 8 9. 
 64.  SKAGGS ET AL., supra note 8, at 23. 
 65.  Id. at 9 (footnote omitted). 
 66.  Id. 
 67.  Id. at 8.  By contrast, not a penny was spent on Iowa retention elections 
between 2000 and 2009.  Id.  Only $2.2 million was raised in retention elections 
nationwide during that period.  Id. at 8. 

http://www.learniowacourts.org/about.php
http://www.justicenotpolitics.org/about
http://www.justicenotpolitics.org/about
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National Organization for Marriage, based in Washington, D.C.,68 led the 
charge, spending $635,000 on two television advertisements.69  The 
remaining out-of-state spenders included AFA Action, the action arm of 
the American Family Association based in Tupelo, Mississippi;70 the 
Campaign for Working Families PAC, based in Arlington, Virginia;71 and 
the Family Research Council72 and the Citizens United Political Victory 
Fund,73 both based in Washington, D.C.74  The Iowa Family Policy Center 
spent the most from within the state, topping out at $10,178.75 

The justices did not form campaign committees or engage in 
fundraising, but they received support from other groups around the state.  
Iowans for Fair and Impartial Courts and Justice Not Politics—two groups 
that focused their campaigns 
selection system—spent little money.76  The largest pro-retention group, 
Fair Courts for Us, which ran radio advertisements on behalf of the 
justices, spent $423,767.77  All told, the justices and their supporters were 
outspent by a margin of more than two to one.78 

IV.  THE ILLINOIS RETENTION ELECTION—A COMPARISON 

A.  Spending on the Illinois Retention Election 

Iowa was not the only state in 2010 to see millions spent on a judicial 
retention election.  In Illinois, multicandidate elections are held for open 

 

 68.  About NOM, NAT L ORG. FOR MARRIAGE, 
http://www.nationformarriage.org/site/c.omL2KeN0LzH/b.3479573/k.E2D0/About_N
OM.htm (last visited Apr. 6, 2012). 
 69.  Id. 
 70.  Who is AFA?, AM. FAM. ASS N, http://www.afa.net/Detail.aspx?id=31 
(last visited Apr. 6, 2012). 
 71.  About Us, CAMPAIGN FOR WORKING FAMILIES, http://www.cwfpac 
.com/about-us (last visited Apr. 6. 2012).  
 72.  About FRC, FAM. RES. COUNCIL, http://www.frc.org/about-frc (last 
visited Apr. 6, 2012). 
 73.  Mission, CITIZENS UNITED POL. VICTORY FUND, http://www.cupvf.org 
/mission.aspx (last visited Apr. 6. 2012). 
 74.  Schotland, supra note 10, at 121. 
 75.  Id. (footnote omitted). 
 76.  See id. 
 77.  Id.; SKAGGS ET AL., supra note 8, at 10.  
 78.  See SKAGGS ET AL., supra note 8, at 8, 10 (noting opponents of retention 
spent about $1 million, while proponents spent about $450,000). 

http://www.nationformarriage.org/site/c.omL2KeN0LzH/b.3479573/k.E2D0/About_NOM.htm
http://www.nationformarriage.org/site/c.omL2KeN0LzH/b.3479573/k.E2D0/About_NOM.htm
http://www.frc.org/about-frc
http://www.cupvf.org/mission.aspx
http://www.cupvf.org/mission.aspx
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seats, while incumbents face a retention vote.79  Over $3.4 million was spent 
80  The funding 

-
setting 2004 Illinois election, during which candidates Lloyd Karmeier and 
Gordon Maag raised a combined total of $9.3 million.81 

Justice Kilbride faced fierce opposition after he voted to strike down 
a ceiling on certain medical malpractice awards.82  Angered by the decision, 
national business groups raised over $680,000 to campaign against him.83  
The effort fell under an umbrella organization, the Illinois Civil Justice 
League,84 which was funded largely by the United States Chamber of 
Commerce,85 the American Justice Partnership,86 a spinoff of the National 
Association of Manufacturers, and the American Tort Reform 
Association.87  The anti-Kilbride campaign produced outrageous television 
advertisements in which actors posed as convicted criminals, announcing 
that Justice Kilbride had taken their side during argument and thus went 
against the victims and law enforcement.88  His opposition was hoping to 
make him appear soft on crime and to diminish his support.89 

Fighting back, Kilbride aired an advertisement, which declared that 
he was a fair and evenhanded judge.  Campaign filing records showed that 
he raised nearly $2.8 million for his entire campaign.90  Approximately $1.5 

w firms in Illinois and was 
routed through the Illinois Democratic Party.91  It was the most expensive 
retention election in Illinois history, and the second most expensive ever 

 

 79.  See ILL. CONST. art. VI, § 12. 
 80.  See SKAGGS ET AL., supra note 8, at 20; Carrie Johnson, No Opponent,  

, NPR (Oct. 26, 2010), 
http://www.npr.org/templates/story/story.php?storyId=130810189&sc=17&F=1001. 
 81.  See SKAGGS ET AL., supra note 8, at 8. 
 82.  Id.  
 83.  Id. at 20. 
 84.  Id. at 8, 20. 
 85.  About the U.S. Chamber of Commerce, U.S. CHAMBER OF COM., 
http://www.uschamber.com/about (last visited Apr. 6, 2012). 
 86.  About, AM. JUST. PARTNERSHIP, http://www.americanjusticepartnership 
.com/about.php (last visited Apr. 6, 2012). 
 87.  Mission, AM. TORT REFORM ASS N, http://www.atra.org/about/mission 
(last visited Apr. 6, 2012). 
 88.  SKAGGS, supra note 8, at 20. 
 89.  Id. 
 90.  Id.  
 91.  Id. 

http://www.uschamber.com/about
http://www.americanjusticepartnership.com/about.php
http://www.americanjusticepartnership.com/about.php
http://www.atra.org/about/mission
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nationally behind a 1986 California election that removed three justices.92  
By himself, Justice Kilbride raised more money in one election than all 
national candidates raised in all retention elections between 2000 and 
2009.93  His efforts paid off:  he was retained with sixty-five percent of the 
vote.94 

B.  A Comparison to Iowa 

Although almost three times the amount of money was spent on one 
retention race in Illinois than on three seats in Iowa, the result in Iowa 
raises greater concerns for courts across the country.  First, unlike the 
spending in Illinois, which mostly came from within the state,95 almost all of 
the money in Iowa came from out-of-state interest groups.96  Second, the 
spending in Illinois paralleled a troubling but well-established pattern of 

seats that is seen in many judicial elections throughout the country.97  But 
the Iowa anti-retention movement was a threat aimed to chill the decision 
making of judges in the future—in Iowa, and across the country.98  
Retention opponents in Iowa said their aim was to send a message, much 
like what Bob Vander Plaats told his supporters after the justices were 

to the Iowa Supreme Court and to the entire nation that activist judges 
99  If that 

kind of intimidation works, the fairness and impartiality of courts across 
the country will be threatened.  Justices cannot be expected to rule fairly 
and impartially if they fear backlash for putting law over politics. 

V.  CONCLUSION 

As the 2012 election cycle gets under way, there is no question that 
money will have a major role to play.  Judicial elections were once sleepy 

 

 92.  Id. 
 93.  Id. 
 94.  Id. at 8. 
 95.  Compare notes 83 87 and accompanying text (explaining $680,000 raised 

with notes 90 91 
and accompanying text (demonstrating approximately $1.5 million of $2.8 million 
raised through in-state cont  
 96.  Schotland, supra note 10, at 121. 
 97.  See SKAGGS ET AL., supra note 8, at 8, 20. 
 98.  See Somashekhar, supra note 41.  
 99.  SKAGGS ET AL., supra note 8, at 9. 
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affairs, garnering little attention and little spending.  But spending on those 
elections rose from $83.3 million between 1990 and 1999, to $206.9 million 
between 2000 and 2009.100  Almost every state with a contested supreme 
court election set a fundraising record during that period,101 and super 
spenders—similar in many ways to federal SuperPACs102—have been 
overwhelming those elections with campaign expenditures.103 

Before 2010, judicial retention elections remained relatively 
untouched by this explosion of spending on judicial campaigns.104  Iowa and 
Illinois suggest, however, that judicial retention elections may be the next 
frontier for big spending on judicial races.  Iowa—where the justices were 
targeted in retaliation for a single decision105—raises particular concerns for 

recent decision in Citizens United v. FEC,106 which cleared the path for 
accelerated corporate and union investment in elections across the 
country,107 the problem may only get worse.  Out-of-state special interest 
groups are jeopardizing judicial independence in Iowa and across the 
country.  The recent election cycle in Iowa, as well as in other states, 
illustrates a possible grim future for judicial systems throughout the United 
States.  Spending levels continue to increase as money floods our courts, 
altering the landscape of the third branch of government. 

 

 

 100.  SAMPLE ET AL., supra note 1, at 1, 8. 
 101.  Id. 
 102.  Jeremy W. Peters, 
Spending, N.Y. TIMES, Mar. 3, 2012, at A10, available at 
http://www.nytimes.com/2012/03/03/us/politics/super-pacs-not-campaigns-do-bulk-of-
ad-spending.html?. 
 103.  See SAMPLE ET AL., supra note 1, at 9. 
 104.  See SKAGGS ET AL., supra note 8, at 7. 
 105.  See supra Part II. 
 106.  See Citizens United v. FEC, 130 S. Ct. 876 (2010). 
 107.  See id. Buckley
expenditures do not lead to, or create the appearance of, quid pro quo  


