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I.  INTRODUCTION 

When the founders drafted the Constitution, they included an 
intellectual property clause:  “The Congress shall have Power . . . [t]o 
promote the Progress of Science and useful Arts, by securing for limited 
Times to Authors and Inventors the exclusive Right to their respective 
Writings and Discoveries.”1  While the scope and proper application of this 
clause may be debated,2 it is clear the founders intended to provide some 
protection and rights to authors with respect to their writings.3  Professors 
L. Ray Patterson and Stanley F. Birch Jr. wrote that the scope of copyright 
protection “define[s] the allocation of rights among three groups[, authors, 
publishers, and users,] in order to encourage the creation, dissemination, 
and use of copyrighted works.”4  When any of the author’s rights as an 
owner included within § 106 of the Copyright Act5 are violated, one 
method of enforcement of these rights is an infringement suit.6  In order to 
commence a federal copyright infringement action, § 411(a) of the 
Copyright Act requires domestic works be registered or preregistered with 
the Copyright Office.7  This statutory requirement is the basis of a circuit 
split, which is the topic of this Note.8 

The question splitting the courts is:  “What does it mean to ‘register’ a 
copyrighted work” for purposes of § 411(a)?9  The Tenth10 and Eleventh11 
 

 1.  U.S. CONST. art. I, § 8, cl. 8. 
 2.  The subject matter and duration of protection has changed multiple times 
and continues to be debated. 
 3.  See U.S. CONST. art. I, § 8, cl. 8. (providing congressional authority to 
protect works of authorship). 
 4.  L. RAY PATTERSON & STANLEY F. BIRCH, JR., A UNIFIED THEORY OF 
COPYRIGHT (Craig Joyce ed., 2009), in 46 HOUS. L. REV. 215, 285 (2009). 
 5.  Copyright Act of 1976, 17 U.S.C. § 106 (2006) (providing exclusive rights 
of an owner of a copyright); see also id. § 106A (listing additional rights for certain 
authors other than those listed in § 106). 
 6.  See id. §§ 501–05 (discussing copyright infringement and its remedies), 
invalidated by Nat’l Ass’n of Bds. of Pharmacy v. Bd. of Regents of the Univ. Sys. of 
Ga., 633 F.3d 1297 (11th Cir. 2011). 
 7.  See id. § 411(a). 
 8.  See infra Part III.   
 9.  See Cosmetic Ideas, Inc. v. IAC/Interactivecorp, 606 F.3d 612, 615 (9th 
Cir. 2010).   
 10.  La Resolana Architects, PA v. Clay Realtors Angel Fire, 416 F.3d 1195, 
1200–01, 1208 (10th Cir. 2005), abrogated in part by Reed Elsevier, Inc. v. Muchnick, 
130 S. Ct. 1237, 1243 & n.2 (2010). 
 11.  M.G.B. Homes, Inc. v. Ameron Homes, Inc., 903 F.2d 1486, 1488 (11th 
Cir. 1990) (footnote omitted), abrogated in part by Reed Elsevier, 130 S. Ct. at 1243 & 



Kennedy 7.5 2/22/2012  3:17 PM 

2011]     Double Standard & Facilitated Forum Shopping 301 

 

Circuits apply the “registration approach,” which considers registration 
achieved when a registration certificate has been issued by the Copyright 
Office.12  The Fifth,13 Seventh,14 and Ninth15 Circuits apply the “application 
approach,” which considers registration achieved when a complete 
application for registration is turned into the Copyright Office.16  Under 
either approach, an infringement action will likely be permitted;17 however, 
such action and potential remedies are delayed under the registration 
approach until a certificate of registration or rejection is issued.18  In the 
circuits applying the registration approach, the effect is a delay in litigation 
and the possibility of obtaining a preliminary injunction, which would stop 
infringement and potential irreparable damage.19  Thus, there is a direct 
remedial distinction occurring as a result of the circuit split, which lends 
itself to three broader repercussions:  (1) a failure to fulfill one of the 
purposes of the constitutional copyright provision, which provides the 
foundation for Congress’s authority under the Copyright Act itself;20 (2) 
encouragement and facilitation of forum shopping;21 and (3) disparate 
 

n.2.   
 12.  See La Resolana Architects, 416 F.3d at 1202–03. 
 13.  Apple Barrel Prods., Inc. v. Beard, 730 F.2d 384, 386–87 (5th Cir. 1984). 
 14.  Chi. Bd. of Educ. v. Substance, Inc., 354 F.3d 624, 631 (7th Cir. 2003) 
(citations omitted). 
 15.  Cosmetic Ideas, Inc. v. IAC/Interactivecorp, 606 F.3d 612, 621 (9th Cir. 
2010). 
 16.  See La Resolana Architects, 416 F.3d at 1203–04.  
 17.  See 2 MELVILLE B. NIMMER & DAVID NIMMER, NIMMER ON COPYRIGHT 
§ 7.16[B][1][b] (2011) (providing numerous exceptions to the requirement of 
registration as a condition for pursuing an infringement suit). 
 18.  See id. § 7.16[B][3][a] (noting issuance of a certificate is a condition to 
certain remedies and proof burdens). 
 19.  See Cosmetic Ideas, 606 F.3d at 619–20 (detailing how the application 
approach avoids these detrimental effects); see also 17 U.S.C. § 107 (2009) (illustrating 
courts are to balance factors, including the qualitative substantiality of the use and the 
potential market effect, in determining whether use of a copyrighted work is fair use or 
infringement); Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 592 (1994) (noting 
market displacement is only potentially remediable and there is the possibility of 
irremediable disparagement). 
 20.  See LYMAN RAY PATTERSON, COPYRIGHT IN HISTORICAL PERSPECTIVE 
192 (1968) (quoting THE FEDERALIST NO. 43 (James Madison)) (stating one of the 
purposes of centralizing federal power to confer copyright was to provide consistent 
protection across the United States). 
 21.  Due to the national market for many copyrightable works, plaintiffs have 
the choice to bring an infringement suit in one of many different jurisdictions.  Thus, 
the plaintiff could conceivably select the forum, which, depending upon their 
registration status, may be dictated by the jurisdiction’s approach to the registration 
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treatment of U.S. and foreign works with respect to the registration 
approach.22 

This Note will provide an examination of the circuit split, examine the 
history of and policy behind the Copyright Act, identify the legal theories 
behind each approach, and make a proposal regarding how this circuit split 
should be resolved.  Part II examines the historical development of 
copyright protection.  This entails a discussion of the genesis of copyright 
following the invention of the printing press, the transition from copyright’s 
application as a method of censorship to the protection of publisher and 
authorial rights and investment, and ultimately the development of U.S. 
copyright protection and the current tension between continental 
European and U.S. notions of protection.  Part III discusses the 
development of the circuit split and provides a doctrinal analysis of the two 
approaches.  This includes the relevant precedent and statutory 
interpretation in support of both approaches.  Part IV provides a proposed 
resolution to the circuit split based on the purpose, history, and current 
trends in U.S. copyright protection.  Finally, Part V provides a summary of 
the Note and emphasizes how the proposed resolution best fulfills the 
purposes of the Copyright Act, creates a consistent balance between the 
history of U.S. copyright protection and current trends in copyright law, 
addresses the current facilitation of forum shopping, and resolves the 
inconsistent treatment of U.S. and foreign works. 

II.  HISTORICAL CONTEXT:  PAST TO PRESENT TRENDS IN COPYRIGHT 
PROTECTION 

A.  The Genesis of Copyright 

Copyright was preluded by fifteenth century trade regulations and 
sixteenth century censorship laws.23  It originated following the 
introduction of the printing press in England and the resulting 
governmental concern over the ease of printing religiously heretical and 
politically seditious publications.24  There were various initial forms of 
printing control that led the way to copyright during this time.25  The 
 

requirement of § 411. 
 22.  See 2 NIMMER & NIMMER, supra note 17, § 7.16[B][1][b][ii] (“The 
requirement to apply for registration is limited to ‘the copyright in any United States 
work.’” (quoting 17 U.S.C. § 411(a) (1998))). 
 23.  See PATTERSON, supra note 20, at 21, 24. 
 24.  Id. at 121 (footnote omitted). 
 25.  See infra Part II.A.1. 
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eighteenth century marked a philosophical change in copyright when the 
publishers, in an attempt to regulate the book trade, inadvertently began 
protection for authors.26 

1. Government Press Control, Stationers’ Copyright, and the Printing 
Patent 

The printing press was introduced to England in 1476.27  It provided a 
new ability to print and reproduce at previously unfathomable speeds and 
lower costs.28  The initial concern for the English government was simple 
trade regulation with the goal of encouraging development of the printing 
press and a market for published materials.29  England separated from the 
Church of Rome in the 1530s, less than sixty years after the printing press 
was brought to England.30  Coupled with and following the separation of 
the English and Roman churches, the printing press made dissemination of 
allegedly heretical doctrine and political propaganda a larger concern for 
the English government.31  In fact, the nature of the early publishing 
industry was more conducive to pamphlets and leaflets than to books.32  As 
a result, the English government utilized laws that licensed and prohibited 
copying and publication more and more to effectuate censorship until the 
early eighteenth century.33 

The first act of censorship occurred in 1533 through enactment of a 

 

 26.  See PATTERSON, supra note 20, at 143–44. 
 27.  S. H. STEINBERG, FIVE HUNDRED YEARS OF PRINTING 72–73 (1959). 
 28.  Johannes Weber, Strassburg, 1605:  The Origins of the Newspaper in 
Europe, 24 GERMAN HIST. 387, 387–88 (2006). 
 29.  See PATTERSON, supra note 20, at 21–22 (noting early regulations limiting 
foreign trade did not apply to printing and bookselling); see also FRANK ARTHUR 
MUMBY, PUBLISHING AND BOOKSELLING:  A HISTORY FROM THE EARLIEST TIMES TO 
THE PRESENT DAY 44–47 (further rev. ed. 1954) (discussing English laws that sought to 
support the free market for book trade by creating extremely permissive regulations on 
publications and subsequent reactive laws that sought to bolster the English book trade 
and prevent heretical books from reaching England by strictly regulating foreign 
printers). 
 30.  PATTERSON, supra note 20, at 21. 
 31.  W. W. GREG, SOME ASPECTS AND PROBLEMS OF LONDON PUBLISHING 
BETWEEN 1550 AND 1650, at 1–2 (1956) (“[The] principal concern as regards printing 
was to suppress what [was] stigmatized as heretical and seditious opinion.”).  
 32.  See LOUIS DUDEK, LITERATURE AND THE PRESS:  A HISTORY OF 
PRINTING, PRINTED MEDIA, AND THEIR RELATION TO LITERATURE 16–17 (1960) 
(describing the high costs and challenges accompanying the publishing of books). 
 33.  See PATTERSON, supra note 20, at 115, 134, 141–42. 
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statute that prohibited importing books for resale and purchasing imported 
books—it simply censored foreign works.34  Throughout the remainder of 
the sixteenth century, various censorship laws were enacted,35 including the 
implementation of a royal licensing system in 1538.36  One of the most 
significant components of sixteenth century English censorship was the 
charter of the Stationers’ Company in 1557.37  The Stationers’ Company 
was employed to address the concerns with heretical and seditious 
publications by functioning as a censorship body and the only group of 
publishers with the right to print, reproduce, and license works.38  The 
Company was given a right to copy and print, which was considered to exist 
in perpetuity.39  Essentially, publishers obtained a form of copyright via the 
Stationers’ Company—the exclusive right to copy, print, and receive profits 
without fear of piracy.40  The copyright could only be held by a member of 
the Company, and upon the owner’s death, the Company received the 
copyright.41  At this point, the Company retained total control over the 
distribution and licensing of publications.42 

The Company required titles of works and the name of the person 
entitled to publish the works to be entered in their register book—a 
process referred to as “entrance.”43  There are differing views on whether 
entrance was a prerequisite of copyright or simply necessary to safeguard 
and enforce copyright.44  The latter—a custom rather than a requirement—
seems the more probable view.45  The entrance requirement permitted only 
members of the Stationers’ Company to enter works; thereby, only 

 

 34.  Id. at 23. 
 35.  See generally id. at 23–27 (discussing the various acts of censorship 
beginning in 1533 and spanning the latter part of the sixteenth century). 
 36.  Id. at 23 (footnote omitted). 
 37.  See STEINBERG, supra note 27, at 78. 
 38.  PATTERSON & BIRCH, supra note 4, at 245 (citing Licensing Act, 1662, 14 
Car. 2, c. 33 (Eng.)). 
 39.  PATTERSON, supra note 20, at 79. 
 40.  See id. at 44. 
 41.  Id. at 47 (footnote omitted). 
 42.  See id. at 47–48. 
 43.  Id. at 51. 
 44.  Id. at 55–56 (citing GREG, supra note 31, at 69; LEO KIRSCHBAUM, 
SHAKESPEARE AND THE STATIONERS 69 (1955); Graham Pollard, The Early 
Constitution of the Stationers’ Company, XVIII LIBR. 4th ser., 235 (1937); C. J. Sisson, 
The Laws of Elizabethan Copyright:  The Stationers’ View, XV LIBR. 5th ser., 8, 18 
(1960)). 
 45.  Id. at 58. 



Kennedy 7.5 2/22/2012  3:17 PM 

2011]     Double Standard & Facilitated Forum Shopping 305 

 

members of the Company could print works.46  At this point, no private 
person could even purchase a license to print or publish a work from the 
Stationers’ Company.47 

During this time, authors had little or no rights in relation to their 
works—with a few exceptions.48  Authors were excluded from membership 
within the Company and still relied on patrons for financial support49 
rather than relying on potential rights to their respective works.  The 
Stationers’ Company’s focus as a business was to maximize profit—“any 
creative rights of the author they recognized were a by-product of the 
copyright they shaped to their own ends and purposes.”50  One right the 
Stationers’ Company recognized was the author’s right to alter his work.51  
However, the extent of this right seemed consistent with the Company’s 
interest in market value of the work, leading Professor Patterson to 
conclude the author’s conveyance was more than a general sale of a 
manuscript but less than a conveyance of a copyright as understood today; 
additionally, it was ultimately not a conveyance of a right to publish, as that 
was solely granted to the Company by censorship laws.52  More likely, the 
author divested himself of the right to object to printing and publication.53  
The implication is that while the Stationers’ Company maintained legal 
copyright as provided by censorship law, the author retained certain rights 
to alter and revise the work but divested himself from the right to control 
printing, distribution, and reproduction.54  Thus, there was a break in rights 
that naturally arose between publishers and authors.55 

Another type of copyright protection, the printing patent, was 
afforded to some publishers and provided an exclusive right to publish a 
 

 46.  Licensing Act, 1662, 14 Car. 2, c. 33, § 3 (Eng.) (“[N]o private person or 
persons whatsoever shall at any time hereafter print . . . unless the same book and 
pamphlet, together with all . . . other matters and things thereto annexed, be first 
entered in the book of the register of the Company of stationers of London.”). 
 47.  See id.; see also PATTERSON, supra note 20, at 61–62 (discussing the 
impact of the Licensing Act and its various amendments). 
 48.  PATTERSON, supra note 20, at 64–65 (footnote omitted).  
 49.  Id. at 65. 
 50.  Id. at 71. 
 51.  Id. at 71–72 (citing II EDWARD ARBER, A TRANSCRIPT OF THE 
REGISTERS OF THE COMPANY OF STATIONERS, 1554–1640 A.D., at 457 (1875)). 
 52.  Id. at 73. 
 53.  Id. at 77. 
 54.  See id. at 75–76. 
 55.  See id. at 77 (“While the stationer’s copyright was a publisher’s right, the 
statutory copyright became an author’s right.”). 
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single work or class of works for a limited time.56  This right was considered 
an extension of the royal prerogative57—“‘the power of the king to do 
things which no one else could do, and his power to do them in a way in 
which no one else could do them.’”58  If the stationers’ copyright and the 
printing patent were in conflict, the printing patent prevailed.59  Both types 
of protection served the same function—they protected published works 
from piracy, benefited the publisher and not the author,60 and provided an 
exclusive right to print and reproduce.61  In the early years following the 
charter of the Stationers’ Company, the printing patent was more desirable 
because it was often provided to more profitable works, carried more 
prestige, and provided more secure protection because it was superior if in 
conflict with the stationers’ copyright.62  As the market for literary works 
began to endure over longer periods of time and the royal prerogative 
diminished, the perpetuity of the stationers’ copyright made it more 
important than the printing patent.63  This eventually led to the 
insignificance of the printing patent;64 however, it left one lasting impact—a 
limited term of protection. 

Despite the fact that printing patents were not limited to members of 
the Stationers’ Company, these profitable printing patents were granted 
most frequently to stationers.65  As discretionary grants from the sovereign, 
they were given to a “favored few[, which] led to the rise of monopolists 
within the company itself.”66  This monopoly contributed to the monopoly 
of the Company’s copyrights, which itself led to the bookseller monopoly.67  
The significant profitability of the printing patent permitted a select few 
stationers to purchase many of the Company’s copyrights.68  The 
Company’s monopoly was inherently tied up with the bookselling business 
 

 56.  PATTERSON & BIRCH, supra note 4, at 247. 
 57.  Id. at 246. 
 58.  PATTERSON, supra note 20, at 80–81 (quoting ADAMS, CONSTITUTIONAL 
HISTORY OF ENGLAND 78 (1921)). 
 59.  PATTERSON & BIRCH, supra note 4, at 246. 
 60.  PATTERSON, supra note 20, at 80. 
 61.  See id. at 79 (noting the protections afforded were only distinguished 
based on duration and type of works). 
 62.  Id. at 78, 80. 
 63.  Id. at 6. 
 64.  Id. 
 65.  Id. at 5–6. 
 66.  Id. at 80. 
 67.  See id. at 45–46. 
 68.  See id. at 90. 
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because the stationers maintained the exclusive right to control 
reproduction and distribution.69  As the commerciality of bookselling 
developed and the industrial aspects—such as printing and binding—
became more cost effective, the balance of economic power began to favor 
the booksellers, which shifted the balance of power from the more 
industrial-focused stationers to those heavily involved in the bookselling 
business.70 

The new economic strength of the few powerful booksellers 
permitted them to obtain copyrights for many significant works—including 
those of Shakespeare, Milton, and Dryden.71  They began to lobby the 
legislature in order to ensure perpetuity of their monopoly over publication 
and distribution of those significant works.72  These booksellers were able 
to maintain control of the book trade by “strictly regulating the sale of 
copyrights [and] [a]lthough they maintained a fiction of public sales, in 
practice, the catalogues of copyrights for sale were sent to a chosen few, 
and other persons were rigorously excluded from the auctions.”73  The less 
powerful stationers began to lobby Parliament to gain legislative assistance 
in regulating the book trade and stopping the bookseller monopoly.74  This 
lobbying eventually led to the Statute of Anne.75 

2. Statute of Anne and the Development of the Author’s Right 

The Statute of Anne was implemented to regulate the ever-chaotic 
book trade.76  It provided two explicit types of copyright:  (1) the existing 
stationers’ copyright with a twenty-one year extension and (2) a statutory 
copyright for all subsequently published works.77  The Statute of Anne was 
aimed at preventing future monopolies,78 but in its implementation it 

 

 69.  See id. (discussing the monopolistic nature of holding these printing 
patents). 
 70.  Id. at 92 (footnote omitted). 
 71.  Id. at 92, 151–52. 
 72.  See id. at 13, 92. 
 73.  Id. at 152. 
 74.  Id. at 142. 
 75.  See id. at 12–13, 143. 
 76.  Id. at 143. 
 77.  Statute of Anne, 1710, 8 Ann., c. 19, § 2 (Eng.).  These terms were 
derived from the particular printing patent that often provided a term of seven years.  
See PATTERSON, supra note 20, at 79 (citing II ARBER, supra note 51, at 63, 746). 
 78.  See PATTERSON, supra note 20, at 143 (noting the act was “to prevent a 
continuation of the booksellers’ monopoly”). 
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enforced three existing monopolies79 that eventually came into conflict, 
which culminated in the “Battle of the Booksellers.”80  The Battle of the 
Booksellers was resolved in various court decisions throughout the 
eighteenth century.81  In 1774, these various lawsuits resulted in the 
extinguishment of the publisher’s right and all remaining copyright 
protection derived from the author’s right.82 

The Statute of Anne was a break from the previous laws governing 
copyright in that it was solely a trade regulation, whereas all of the 
previous laws mainly accomplished regulation through censorship.83  One 
of its intentions was to prevent monopolies over the book trade in the 
future.84  The Statute of Anne attempted to accomplish this by redefining 
the term of existing rights and establishing new copyright privileges.85  
First, it limited the existing stationers’ copyrights—primarily held by the 
booksellers—to twenty-one years from enactment of the Statute of Anne.86  
The effect was to put those works in the public domain at the end of 
twenty-one years.87  Second, the Statute of Anne created a statutory 
copyright of fourteen years for all works published subsequent to 
enactment.88  This copyright was a publisher’s right but was construed to be 
an author’s copyright.89  The final major change was that the Statute of 
Anne permitted any person to own a copyright, not just stationers.90 

At the end of the twenty-one year extension of the stationers’ 
copyright, the booksellers began a lobbying campaign to extend their 

 

 79.  Id. at 144 (listing the three monopolies:  Stationers’ Company, 
booksellers in the company, and the printing patent). 
 80.  See id. at 151–52. 
 81.  See generally id. at 158–79 (detailing the numerous lawsuits, which 
eventually resolved the Battle of the Booksellers—the powerful booksellers’ attempts 
at maintaining their stationers’ copyrights that were set to expire under the Statute of 
Anne). 
 82.  Id. at 179. 
 83.  Id. at 143. 
 84.  Id. 
 85.  See id. at 144. 
 86.  Statute of Anne, 1710, 8 Ann., c. 19, § 2 (Eng.). 
 87.  PATTERSON, supra note 20, at 144. 
 88.  Statute of Anne, 1710, 8 Ann., c. 19, § 2 (Eng.). 
 89.  PATTERSON, supra note 20, at 144. 
 90.  See Statute of Anne, 1710, 8 Ann., c. 19, § 1 (Eng.) (providing the 
enactment was to benefit and protect authors); see also PATTERSON, supra note 20, at 
145 (discussing how the statute “gave that right to all persons”). 
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copyrights perpetually.91  The booksellers presented various failed attempts 
at legislation in Parliament between 1734 and 1739.92  Following this, the 
booksellers attempted to attack the Statute of Anne in the courts.93  Here, 
they presented a peculiar argument:  “an author had a common-law 
copyright based on his natural rights as an author.”94  The booksellers’ 
hope was that courts would recognize an author’s perpetual right—a right 
they believed was historically conveyed to them and would continue to be 
conveyed in exchange for publication—which would thus perpetually 
extend their own copyrights.95  Ultimately, the lawsuits ended the 
publisher’s right and established copyright as originating in the author.96 

B.  Development of American Protection 

Federal copyright protection in the United States arises from the 
Constitution.97  Varying state copyright laws motivated the founders to 
create a federal basis for copyright protection.98  Both the state and federal 
copyright acts were based on the Statute of Anne.99  After discontentment 
grew with the state of copyright law in the early twentieth century,100 
Congress passed the Copyright Act of 1909.101  Rapid technological changes 
in the early to mid-twentieth century necessitated various amendments to 
the 1909 Act,102 and by the mid-1950s Congress was again preparing to 
provide another copyright statute.103  This goal was achieved some twenty 
years later with the passage of the Copyright Act of 1976.104  The 1976 Act 
was a departure from prior American copyright law and the beginning of 
United States’ copyright law being consistent with international 

 

 91.  PATTERSON, supra note 20, at 150. 
 92.  See generally id. at 154–58 (detailing the number of attempts in turn). 
 93.  Id. at 158. 
 94.  Id. 
 95.  See id. at 153 (describing how the perpetual copyright of the author could 
be conveyed to the booksellers to protect their monopoly). 
 96.  Id. at 179. 
 97.  See U.S. CONST. art. I, § 8, cl. 8. 
 98.  PATTERSON, supra note 20, at 192. 
 99.  Id. at 180. 
 100.  See infra notes 183–84 and accompanying text. 
 101.  Copyright Act of 1909, ch. 320, 35 Stat. 1075 (1909) (repealed 1976). 
 102.  L. RAY PATTERSON & STANLEY W. LINDBERG, THE NATURE OF 
COPYRIGHT:  A LAW OF USERS’ RIGHTS 90–91 (1991). 
 103.  Id. at 89. 
 104.  See id. (discussing the “twenty-one year gestation period of the 1976 
act”); see also Copyright Act of 1976, Pub. L. No. 94-553, 90 Stat. 2541. 
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standards.105  This Act has been amended a few times since 1976 in order to 
broaden both the protectable subject matter and nature of protection 
received.106 

1. U.S. Constitution 

“The Congress shall have Power . . . To promote the Progress of 
Science . . . by securing for limited Times to Authors . . . the exclusive 
Right to their respective Writings . . . .”107 

The early American government recognized the importance of 
statutory copyright protection, and the Continental Congress 
recommended states provide such protection.108  By 1786, all states but 
Delaware enacted some form of copyright protection through a 
resolution.109  The state statutes differed primarily based on whether the 
author was the only party who obtained copyright and the term of 
protection.110  This and other differences created an obvious need for 
congressional power over copyright.111  James Madison saw the varying 
protections as ineffectual and wrote in The Federalist No. 43, “The States 
cannot separately make effectual provision[s] for [copyright protection].”112  
To address the inconsistencies between state protections, a clause 
establishing congressional power over copyright was added to the U.S. 
Constitution113—the intellectual property clause.114 

The language of the intellectual property clause provides three 
general policies for copyright protection:  (1) promotion of learning, (2) 
 

 105.  See PATTERSON & LINDBERG, supra note 102, at 92 (explaining these 
unintended consequences of the enactment). 
 106.  MARSHALL LEAFFER, UNDERSTANDING COPYRIGHT LAW 11–15 (4th ed. 
2005) (discussing the amendments to the 1976 Act following its implementation 
categorized as the Berne Convention Implementation Act of 1988 and the post-Berne 
Amendments, collectively). 
 107.  U.S. CONST. art. I, § 8, cl. 8. 
 108.  PATTERSON, supra note 20, at 183 (citing U.S. COPYRIGHT OFFICE, 
COPYRIGHT LAWS OF THE UNITED STATES OF AMERICA, 1783–1862, at 1 (1962)).  
 109.  Id. at 183–84 (citing U.S. COPYRIGHT OFFICE, supra note 108, at 1–21). 
 110.  See id. at 184–85 (providing the differences apparent in two broad 
categories). 
 111.  Id. at 192. 
 112.  THE FEDERALIST NO. 43, at 217 (James Madison) (Buccaneer Books 
1992). 
 113.  See PAUL GOLDSTEIN, COPYRIGHT’S HIGHWAY:  FROM GUTENBERG TO 
THE CELESTIAL JUKEBOX 41 (rev. ed. 2003). 
 114.  See U.S. CONST. art. I, § 8, cl. 8. 
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creation and preservation of the public domain, and (3) providing authorial 
protection.115  The first two policies may be summarized as revealing the 
primary purpose of copyright protection:  “to secure ‘the general benefits 
derived by the public from the labors of authors.’”116  The third policy 
facilitates the achievement of the first two policies.117  As the constitutional 
basis for copyright protection, these three policies shape all U.S. copyright 
law.118 

2. Copyright Act of 1790 

The first congressional copyright law was the Copyright Act of 
1790.119  The Act largely reflected the Statute of Anne, both in subject 
matter and terms of protection.120  It was comprised of four main ideas that 
together established the purpose of the law:  “[the] author’s right, 
promotion of learning, government grant, and monopoly.”121  Ultimately, at 
the foundation of these ideas is the notion that copyright is a grant from 
the government—a statutory privilege—and not a right.122 

The Copyright Act of 1790 protected those maps, charts, and books 
printed by a citizen of the United States in the United States, and those 
owned but not printed by a citizen of the United States.123  The copyright 
extended only to U.S. citizens in either case.124  The purpose of the Act was 
to protect from piracy.125  Two things should be noted from this Copyright 
Act:  (1) the fact that only U.S. citizens could receive copyright protection 
indicates the protection was understood to exist as a government grant 
rather than a natural right of the author;126 and (2) from the conception of 
U.S. copyright law, there was a motivation to protect authors’ works from 

 

 115.  PATTERSON & LINDBERG, supra note 102, at 49. 
 116.  1 MELVILLE B. NIMMER & DAVID NIMMER, NIMMER ON COPYRIGHT § 
1.03[A] (2008) (quoting New York Times Co. v. Tasini, 533 U.S. 483, 519 (2001) 
(Stevens, J., dissenting)). 
 117.  See PATTERSON & LINDBERG, supra note 102, at 49. 
 118.  See id. at 48–49. 
 119.  PATTERSON, supra note 20, at 197. 
 120.  See LEAFFER, supra note 106, at 6–7.  
 121.  PATTERSON, supra note 20, at 198.  
 122.  Id. 
 123.  Copyright Act of 1790, ch. 15, § 1, 1 Stat. 124 (repealed 1802). 
 124.  Id.  
 125.  See id. § 2. 
 126.  PATTERSON, supra note 20, at 198–99.   
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piracy.127 

Section 3 of the Copyright Act of 1790 required deposit and 
publication of the work seeking copyright protection.128  The term of 
protection was fourteen years.129  There were a number of amendments to 
the Copyright Act of 1790.130  The 1802 amendment added copyright 
protection to prints.131  The 1831 revision extended copyright protection to 
musical compositions and lengthened the term of protection to twenty-
eight years.132  The revision also expanded who could acquire the renewal 
term in a copyright.133  Each of these amendments expanded the 
protections of American copyright law. 

Wheaton v. Peters, one of the most seminal cases in American 
copyright law,134 was decided under the Copyright Act of 1790.135  Henry 
Wheaton was the third United States Supreme Court reporter.136  His 
successor was Richard Peters.137  Peters decided to edit and condense the 
reports of his three predecessors from twenty-five volumes to six.138  Not 
only was the number of volumes greatly reduced, but the sale price was 
also greatly reduced.139  Peters determined the demand for his reports 

 

 127.  Id. at 197. 
 128.  Copyright Act of 1790 § 3. 
 129.  Id. § 1.  This term appears to originate from the Statute of Anne, which 
provided a term of protection of fourteen years for works published after the 
enactment.  See Statute of Anne, 1710, 8 Ann., c. 19, § 2 (Eng.). 
 130.  See COPYRIGHT OFFICE, COPYRIGHT OFFICE BULL. NO. 3, COPYRIGHT 
ENACTMENTS:  LAWS PASSED IN THE UNITED STATES SINCE 1793 RELATING TO 
COPYRIGHT 7 (revised ed. 1973), available at http://www.copyright.gov/history 
/Copyright_Enactments_1783-1973.pdf. 
 131.  Act of Apr. 28, 1802, ch. 36, § 2, 2 Stat. 171, 171 (repealed 1831). 
 132.  1831 Copyright Act, ch. 16, § 1, 4 Stat. 436, 436 (repealed 1870). 
 133.  Id. § 2. 
 134.  Craig Joyce, The Rise of the Supreme Court Reporter:  An Institutional 
Perspective on Marshall Court Ascendancy, 83 MICH. L. REV. 1291, 1291–92 (1985) 
(“[T]he decision in Wheaton stands among the landmarks of the Supreme Court’s early 
years . . . .  The profoundly nationalistic import of the decision—establishing the 
supremacy of the copyright clause of the United States Constitution over common law 
copyright protection under state law—is a prime example of the triumph of federal 
sovereignty . . . .” (footnotes omitted)).  
 135.  Wheaton v. Peters, 33 U.S. (8 Pet.) 591 (1834). 
 136.  See Joyce, supra note 134, at 1292 & n.7. 
 137.  See id. at 1292 & n.8. 
 138.  See Wheaton, 33 U.S. (8 Pet.) at 595; see also PATTERSON, supra note 20, 
at 203. 
 139.  Joyce, supra note 134, at 1365–66 (citations omitted). 
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increased to 1250 orders when more than only the very affluent attorneys 
could purchase a complete set of Supreme Court Reports.140  These new 
condensed volumes made Wheaton’s volumes nearly obsolete.141  
Concerned for his source of income and livelihood, Wheaton sued for 
copyright violation under both the Copyright Act of 1790 and common law 
copyright protection.142  Wheaton sought damages and an injunction 
against Peters’ use of his publications.143 

The plaintiff argued the word secure in the Constitution—“[C]ongress 
shall have power ‘to promote the progress of science and useful arts, by 
securing for limited times, to authors and inventors, the exclusive right to 
their respective writings and discoveries’”—demonstrated that the 
founders intended to provide protection to a right in existence, not to 
create one.144  The majority rejected this argument.145  Justice McLean 
stated:  “Could they have deemed it necessary to vest a right already 
vested. . . .  Congress, then, by this act, instead of sanctioning an existing 
right, . . . created it.”146  In response to the plaintiff’s claim for common law 
protection, the Court held there was no common law right, only a statutory 
right.147 

Having determined copyright originates from a government grant in 
the Copyright Act, the Court next elaborated on how and when this right is 
achieved.148  The Court examined the various formalities in the amended 
Copyright Act of 1790.149  Following its analysis of the formalities, the 
Court concluded:  “All the conditions are important; the law requires them 
to be performed; and, consequently . . . [o]n the performance of a part of 
them, the right vests . . . .”150  Thus, copyright was only achieved following 
 

 140.  Id. at 1363. 
 141.  See id. at 1367 (quoting Letter from Robert Donaldson, Publisher, to 
Henry Wheaton, U.S. Supreme Court Reporter (Aug. 11, 1828), Wheaton Papers (on 
file with The Pierpont Morgan Library, New York City) (“[T]he proposals [to print 
condensed reports] had put ‘almost an entire stop to the sales’ of both the Reports and 
the Digest of Decisions.”)). 
 142.  See Wheaton, 33 U.S. (8 Pet.) at 594, 654. 
 143.  See id. 
 144.  Id. at 660–61 (quoting U.S. CONST. art. I, § 8, cl. 8) (emphasis added). 
 145.  See id. at 661. 
 146.  Id. 
 147.  Id. at 663. 
 148.  See id. at 663–64. 
 149.  See id. at 662–64 (noting the formalities of the Copyright Act of 1790 
included  registration—referred to as “recording”—publication, deposit, and notice). 
 150.  Id. at 665. 
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compliance with the statutory formalities.151 

Wheaton delineated the polar disagreement between those who focus 
on the interest of the public and those who focus on the interest of the 
individual creator.152  Peters was concerned with creating a more useful, 
accessible, and affordable copy of the United States Supreme Court 
decisions.153  Wheaton identified with the creator who devoted his time and 
resources to publishing a complete and exhaustive report of the United 
States Supreme Court.154  Ironically, he and his successor disagreed on the 
protectable nature of their work.155  Peters never argued the commentary 
provided by Wheaton was unprotected, but he was committed to the actual 
Supreme Court opinions being in the public domain.156  In deciding this 
disagreement, the Supreme Court established a number of significant 
principles:  (1) copyright is a government grant, not an inherent right;157 (2) 
copyright is achieved by the fulfillment of the statutory formalities;158 and 
(3) some aspects of publications, despite the labor involved in their 
composition, are unprotectable.159 

3. Copyright Act of 1909 

“[E]very man holds his property subject to the general right of the 
community to regulate its use to whatever degree the public welfare may 
require it.”160 

Following Wheaton, copyright law was left with unresolved 

 

 151.  See id. 
 152.  See id. at 657–58 (discussing the balance and tension inherent between 
the interests of the authorial rights derived from labor and the benefits that works of 
authorship provide to society). 
 153.  See Joyce, supra note 134, at 1363, 1365. 
 154.  See Wheaton, 33 U.S. (8 Pet.) at 599–600 (discussing the plaintiff’s claim 
for a private and naturally protected right). 
 155.  See generally id. at 591 (illustrating the disagreement between the two 
parties and arguments presented by both throughout the case). 
 156.  See Joyce, supra note 134, at 1366–67 (noting Peters recognized the rights 
of his predecessor reporters with respect to their commentary). 
 157.  Wheaton, 33 U.S. (8 Pet.) at 661. 
 158.  See id. at 663–64. 
 159.  See id. at 668 (“[T]he court are [sic] unanimously of the opinion, that no 
reporter has or can have any copyright in the written opinions delivered by this court . . 
. .” (footnote omitted)). 
 160.  President Theodore Roosevelt, The New Nationalism, Address in 
Osawatomie, Kansas (Aug. 31, 1910).  
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tensions.161  The decision that copyright was a government grant created a 
tension with Lockean notions of labor protection.162  The constitutional 
provision specifically provided protection to authors,163 thus the grant of 
the statutory monopoly was seen as an author’s right.164  Early copyright 
protection only sought to limit publication of books and protect from 
piracy165—a development originating from the Statute of Anne.166  
Although publishers were not seen as having the rights under the holding 
of Wheaton, it became necessary to contract with the publishers for 
publication and protection for authors.167  This ignorance of the interest of 
a publisher left a “facile assumption that copyright was concerned with 
only two major interests, those of the author and the public.”168  The 
underlying truth was that there were three symbiotic interests in the 
balance:  those of the author, the publisher, and the public.169 

A limited monopoly developed in the U.S. copyright system170—the 
same type the Statute of Anne sought to prevent.171  During the Battle of 
the Booksellers, the English government became concerned with the 
consolidated printing rights a few booksellers acquired.172  The same 

 

 161.  See PATTERSON, supra note 20, at 213 (noting the continued discontent 
following Wheaton). 
 162.  See id. at 215 (“The presence of this idea [of the author’s natural right,] in 
conjunction with the idea that copyright was a monopoly created a conceptual 
dilemma.”).  
 163.  U.S. CONST. art. I, § 8, cl. 8 (“[S]ecuring for limited Times to Authors . . . 
the exclusive Right to their respective Writings . . . .” (emphasis added)). 
 164.  See PATTERSON, supra note 20, at 213 (noting Wheaton created “a 
statutory grant of a monopoly for the benefit of the author”).  
 165.  See id. at 215 (acknowledging the author’s right to fulfill “a practical need 
to protect published books from piracy”). 
 166.  LEAFFER, supra note 106, at 5 (“[T]he Stationers . . . asserted that the 
[S]tatute [of Anne] was merely designed to provide them with expedited recovery 
against piracy.”). 
 167.  PATTERSON & LINDBERG, supra note 102, at 79–80. 
 168.  PATTERSON, supra note 20, at 216. 
 169.  Id. at 216–17. 
 170.  See id. at 217 (discussing problems that arose as a result of the publishers 
obtaining a “monopoly” on contracts). 
 171.  See id. at 143 (noting one purpose of the Statute of Anne was “to prevent 
a continuation of the booksellers’ monopoly”). 
 172.  See id. at 144, 147–50 (“The Statute of Anne’s statutory copyright was 
aimed at preventing future monopolies and the monopoly of the company itself; the 
twenty-one-year copyrights were directed at the existing monopoly of the 
booksellers.”). 
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problem began to arise under the American copyright system in the late 
eighteenth and early nineteenth centuries—a few publishers began 
monopolizing American works.173  Professor Patterson wrote regarding this 
issue: 

[T]he danger . . . is the source of control and, thus, in the number of 
works each may control. . . .  It is one thing for a publisher to have a 
monopoly of the works he acquires from a number of authors and 
another for an author to have a monopoly of the work he creates.  Yet, 
because copyright was deemed to be wholly an author’s right . . . the 
lawmakers did not make the necessary distinctions between the 
publisher’s interest and the author’s interest which would have enabled 
them to deal directly with the danger of monopoly.174 

By originally ignoring the publisher’s implicit interest, lawmakers 
were forced to compensate by amending the statute to account for the 
developing monopolies.175 

The entrenchment of the concepts of statutory grant and author’s 
monopoly in Wheaton forced Congress to make such adjustments 
indirectly, through the author’s right to address publisher’s rights.176  These 
attempts took the form of limiting the author’s rights, which subsequently 
limited the publisher’s rights via the contractual relationship between the 
two.177  Leading up to and following Wheaton, Congress saw the need to 
expand the types of works protected by copyright.178  The philosophical 
basis for these expansions was Lockean labor theory.179  The expansion of 
copyright subject matter under labor theory defeated the attempted 

 

 173.  See id. at 217 (discussing the danger of the publisher monopoly and the 
need to address its development). 
 174.  Id. 
 175.  Id. 
 176.  See id. (noting Wheaton established that copyright was solely an author’s 
right, and “[c]onsequently[, lawmakers] attempted to deal with [the danger of 
publisher’s monopoly] indirectly, by limiting the author’s rights”). 
 177.  Id. 
 178.  JULIE E. COHEN ET AL., COPYRIGHT IN A GLOBAL INFORMATION 
ECONOMY 25–26 (Vicki Been et al. eds., 3d ed. 2010) (discussing the expansion of 
protectable subject matter in 1802, 1831, 1856, 1865, and 1870).  
 179.  See PATTERSON, supra note 20, at 218 (stating the basis for expanding 
authors’ rights was the concept of “natural right,” which is rooted in John Locke); see 
generally JOHN LOCKE, THE SECOND TREATISE ON CIVIL GOVERNMENT 19–31 (1986) 
(discussing property rights emanating from a person’s labor as an extension of their 
own body and will).  
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constriction of authorial control in response to the growing concern over 
monopoly.180  Ultimately, the various revisions, coupled with the tension 
between the underlying assumptions regarding authors’ natural rights and 
the principle of government grant, led to a complicated and inconsistent 
body of copyright law.181 

Copyright law had become so complex that many authors were losing 
protection for their works due to minor technical complexities and 
inconsistencies in the law.182  In 1904, the Register of Copyrights expressed 
the need for overhauling the copyright statute, stating: 

It is generally admitted . . . our copyright laws need revision. . . .  The 
laws as they stand fail to give the protection required, are difficult of 
interpretation, application, and administration, leading to 
misapprehension and misunderstanding . . . .  During more than a 
century of legislation upon this subject a highly technical copyright 
system has been developed, under which valuable literary and artistic 
property rights have come to depend upon exact compliance with 
statutory formalities which have in reality nothing to do with the 
equitable rights involved . . . .183 

Congressional support of an overhaul was achieved within five years, 
and the Copyright Act of 1909 passed.184  This new Copyright Act 
demonstrated a change in how copyright was perceived—a proprietary 
perception of copyright as an author’s property right.185  The regulatory 
model of the nineteenth century failed to adequately protect new forms of 
authorship and in this way failed to achieve the ultimate purpose set out by 
the Constitution:  limited protection encouraging creation and 
dissemination of new works.186  Despite the proprietary model of the new 
copyright statute, the assumption that copyright was a government grant 

 

 180.  See PATTERSON, supra note 20, at 209–10. 
 181.  Id. at 213–14. 
 182.  See id. at 214 (discussing two examples of authors—Harriet Beecher 
Stowe and Oliver Wendell Holmes—losing copyright in works due to problems with 
copyright law during the mid- to late-nineteenth century).  
 183.  THORVALD SOLBERG, REGISTER OF COPYRIGHTS, COPYRIGHT IN 
CONGRESS 1789–1904, at 7 (1905). 
 184.  Copyright Act of 1909, ch. 320, 35 Stat. 1075 (codified as U.S.C. tit. 17) 
(repealed 1976).   
 185.  See PATTERSON & LINDBERG, supra note 102, at 77 (noting the shift from 
a regulatory to proprietary model). 
 186.  See id. at 75–77 (demonstrating through example the failure of nineteenth 
century courts to protect authorship).  
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remained.187  This assumption led to reinforcement of the formal 
requirements for copyright protection, including registration.188  Section 12 
of the Act required registration and deposit as prerequisites to filing a suit 
for infringement.189  This requirement raises questions regarding what 
constitutes registration for purposes of an infringement suit.190 

Among the many cases decided under the 1909 Copyright Act, two 
were particularly important and relevant to this Note:  Mazer v. Stein191 and 
Roth Greeting Cards v. United Card Co.192  In Mazer, a sculptor designed a 
statuette and obtained copyright protection for it.193  The statuette was 
intended as a lamp base.194  Mazer portrayed the shift from a regulatory 
model to a proprietary model—the Court permitted the protection of a 
work of art that did not have intellectual or educational purposes but was 
instead intended for mass commercial production.195  Further, the court 
established that a use distinct from the original work of authorship for a 
registered work—for example, the use of a sculpture as a mass produced 
lamp base—does not invalidate or qualify the registration.196  This holding 
demonstrates two aspects of the Copyright Act of 1909:  (1) Congress 
intentionally broadened both protectable subject matter and protection 
itself,197 and (2) protection does not rely on an exact replica or identical 

 

 187.  See id. at 77 (“Congress continued to adhere to the theory that copyright 
is the grant of a limited statutory monopoly.”). 
 188.  See 2 NIMMER & NIMMER, supra note 17, § 7.16[B][1][a] (“[R]egistration 
is a condition precedent for an infringement case to move forward in federal court.” 
(footnote omitted)). 
 189.  Copyright Act of 1909 § 12. 
 190.  See, e.g., Roth Greeting Cards v. United Card Co., 429 F.2d 1106, 1108–
09 (9th Cir. 1970) (determining whether the Copyright Act of 1909 required a 
completed registration application or an issued registration certificate to obtain 
jurisdiction for an infringement suit). 
 191.  Mazer v. Stein, 347 U.S. 201 (1954). 
 192.  Roth Greeting Cards, 429 F.2d 1106. 
 193.  Mazer, 347 U.S. at 202. 
 194.  Id. 
 195.  See id. at 213–14 (quoting Arguments Before the Committees on Patents of 
the Senate and House of Representatives, Conjointly, on S. 6330 and H.R. 19853, To 
Amend and Consolidate the Acts Respecting Copyright, 59th Cong., 11 (1906)) 
(discussing “works of art” versus “works of the fine arts” and the intentional actions of 
Congress to include a broader specification to avoid defining what constitutes “art”). 
 196.  See id. at 214, 218 (“The conclusion that the statues here in issue may be 
copyrighted goes far to solve the question whether their intended reproduction as lamp 
stands bars or invalidates their registration.”). 
 197.  See id. at 213–14, 218–19. 
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function of the registered work.198  This illustrates a shift in U.S. copyright 
protection standards to keep them up-to-date with technology and the 
public market.199 

The second case, Roth Greeting Cards, interpreted the requirement 
for registration of the Copyright Act of 1909 as a prerequisite to an 
infringement suit.200  The plaintiff designed greeting cards.201  The 
defendant took the various elements of the plaintiff’s greeting cards—
phrases and cartoons—separated them, and placed them on its own 
greeting cards.202  The plaintiff sent a completed application for registration 
to the Copyright Office and commenced a lawsuit for infringement against 
the infringing greeting card company.203  The district court dismissed the 
action because the plaintiff did not have a registration, meaning the court 
did not have subject-matter jurisdiction over the claim.204  The plaintiff 
appealed and the Ninth Circuit Court of Appeals considered it necessary to 
determine what constituted “registration” under the Copyright Act of 1909 
for purposes of commencing an infringement suit.205 

In analyzing whether a completed registration application satisfied 
the statutory requirement for registration, the court focused on two 
things.206  First, the court noted the plaintiff did everything required at the 
time the completed application was mailed.207  Having performed the 
requisite obligations, the plaintiff could “‘maintain’ that action.”208  Second, 
the court noted any applications requiring revision before being issued a 

 

 198.  See id. at 218–19 (noting the use of a copyrighted work in a larger piece 
does not invalidate the copyright). 
 199.  This same shift is needed today as the public market is applying new uses 
to copyrightable materials and as electronic technology is rapidly changing and 
improving.  See discussion infra Part II.C; see also Computer Assocs. Int’l, Inc. v. Altai, 
Inc., 982 F.2d 693, 696 (2d Cir. 1992) (“As scientific knowledge advances, courts 
endeavor to keep pace . . . .  ‘From its beginning, the law of copyright has developed in 
response to significant changes in technology.’” (quoting Sony Corp. v. Universal City 
Studios, Inc., 464 U.S. 417, 430 (1984))). 
 200.  Roth Greeting Cards v. United Card Co., 429 F.2d 1106, 1108–09 (9th 
Cir. 1970). 
 201.  Id. at 1107. 
 202.  See id. at 1108, 1110–11. 
 203.  Id.  
 204.  Id. 
 205.  Id. at 1108–09. 
 206.  Id.  
 207.  Id. 
 208.  Id. at 1109. 
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registration certificate are still considered filed as of the date originally 
filed.209  Therefore, the court held that a completed application satisfied the 
statutory requirement for registration as a prerequisite to filing an 
infringement suit.210 

The Copyright Act of 1909 made three substantial changes in 
copyright law, two of which would significantly injure the purposes of 
copyright protection and the public in the future.211  The two injurious 
changes were “the right to copy” and the “work-for-hire doctrine.”212  In 
§ (1)(a) of the Act, Congress provided copyright owners with “the 
exclusive right:  [T]o print, reprint, publish, copy, and vend the copyrighted 
work[.]”213  Previously, the right to copy was only extended to etchings, 
paintings, engravings, and the like; books and writings were limited to the 
right to print, publish, and import.214  By providing copyright owners the 
exclusive right to copy, the public’s use of writings was greatly 
diminished.215 

The work-for-hire doctrine permitted employers to acquire the 
copyright for works they hired others to help with.216  The intention was to 
secure copyright for authors whose works, such as encyclopedic or 
composite works, required help.217  With the development of technology 
and modern industry, this right became a significant benefit for corporate 
employers.218  Coupled with the right to copy, the work-for-hire doctrine 
greatly strengthened corporate monopoly over works of authorship.219  
Thus, the result of these two changes in the 1909 Act hindered the 

 

 209.  Id. 
 210.  Id. 
 211.  PATTERSON & LINDBERG, supra note 102, at 87–88. 
 212.  Id. at 87. 
 213.  Copyright Act of 1909, ch. 320, § 1(a), 35 Stat. 1075, 1075 (repealed 1976). 
 214.  Compare id. (granting copyright owners “the exclusive right:  to print, 
reprint, republish, copy, and vend the copyrighted work”), with 1831 Copyright Act, ch. 
16, §§ 6–7, 4 Stat. 436, 437–38 (repealed 1870) (granting book authors the exclusive 
right to “print, publish, or import,” while authors of prints, cuts, engravings, and the 
like had the exclusive right to “engrave, etch, or work, sell, or copy” (emphasis 
added)).  
 215.  PATTERSON & LINDBERG, supra note 102, at 87–88. 
 216.  Copyright Act of 1909 § 62 (“[T]he word ‘author’ shall include an 
employer in the case of works made for hire.”). 
 217.  H.R. REP. NO. 60-2222, at 15 (1909).   
 218.  See PATTERSON & LINDBERG, supra note 102, at 87 (noting this right 
created a “corporate copyright”). 
 219.  See id. 
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Copyright Act from fully achieving its purpose of education and 
dissemination of works to the public.220  This resulted in discontentment 
with the Copyright Act of 1909.221  By the 1950s there was a strong desire to 
replace the copyright statute again.222 

4. Copyright Act of 1976 

One of the most damning aspects of each historical version of the 
American copyright statutes was the imbalance of interests.223  The early 
statutes ignored the interests of the publishers.224  Attempts at rectifying 
the imbalance of interests were made through various types of limitations 
on authors’ rights in conjunction with the ever-broadening subject matter 
of copyright protection.225  The various forms of the Copyright Act of 1909 
attempted to balance the publishing interests better, which resulted in the 
impairment of the public interest.226  When revising the Copyright Act 
again, Congress sought the input of the various interested parties.227  
Professor Jessica Litman spoke of this, stating, “Members of Congress 
revised the copyright law by encouraging negotiations to produce 
substantive compromises, and by ultimately enacting those compromises 
into law.”228 

The 1976 Copyright Act was completely different from prior acts.229  
 

 220.  See id. at 87–88 (discussing the failure to adequately encompass the 
public’s interest in copyright). 
 221.  Id. at 88–89. 
 222.  See id. at 89 (discussing the commission of studies to prepare another 
revision). 
 223.  The Copyright Act of 1790 failed to account for the publishers’ interests, 
and attempts to rectify it created a complex and insufficient system.  See supra Part 
II.B.2 (discussing the Copyright Act of 1790 and its various amendments).  The 
Copyright Act of 1909 weakened the public’s interests and inadequately dealt with new 
technologies.  See supra Part II.B.3 (discussing the Copyright Act of 1909, its changes, 
and the impact on the public interest); see also PATTERSON & LINDBERG, supra note 
102, at 90–92 (discussing the changes in technology and the failure of the 1909 Act to 
adequately address the distinct protection issues unique to each technological change). 
 224.  PATTERSON, supra note 20, at 216–17. 
 225.  See id. at 217. 
 226.  See supra Part II.B.3 (discussing the Copyright Act of 1909, its changes, 
and the impact on the public interest). 
 227.  See generally Jessica D. Litman, Copyright, Compromise, and Legislative 
History, 72 CORNELL L. REV. 857, 870–79 (1987) (discussing the negotiation process 
between industry parties, Congress, and the Copyright Office). 
 228.  Id. at 903. 
 229.  See PATTERSON & LINDBERG, supra note 102, at 91. 
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While prior copyright acts and revisions—like the Copyright Act of 1909—
can be described as “general revisions,” the 1976 Act was entirely new.230  
Former Register of Copyrights, Barbara Ringer—who helped write the 
Copyright Act of 1976—described it as “mak[ing] a number of 
fundamental changes in the American copyright system, including some so 
profound that they may mark a shift in direction for the very philosophy of 
copyright itself.”231  Professors Patterson and Lindberg noted the irony in 
Ms. Ringer’s statement—the philosophical assumptions of copyright law 
were one of the few things not discussed during the twenty years of revision 
and drafting.232  Despite the fact the new act was not intentionally meant to 
shift the underlying philosophy of copyright law, it did.233  Professors 
Patterson and Lindberg identified four new aspects of the statute reflecting 
the philosophical shift:  “the abolition of the common-law copyright, the 
change in the concept of copyright protection, the creation of the electronic 
copyright as a companion to the print copyright, and the codification of the 
fair-use doctrine.”234  These four changes reflect an underlying focus on 
copyright, not copyrightable works themselves.235  Ms. Ringer identified a 
different philosophical shift—a focus on the authors and their rights rather 
than rights associated with the publisher.236  Perhaps both Ms. Ringer and 
Professors Patterson and Lindberg identified philosophical shifts embodied 
in the Copyright Act of 1976. 

Ms. Ringer argued the prior acts protected publisher rights237—the 
right to print, import, and publish for example.  Some examples Ms. Ringer 
provided to illustrate her point included a change in the duration of 
protection238—a shift from the archaic terms originating in the Statute of 
Anne239—and the particular printing patent to a term of life of the author 

 

 230.  Barbara Ringer, First Thoughts on the Copyright Act of 1976, 22 N.Y.L. 
SCH. L. REV. 477, 479 (1977). 
 231.  Id. 
 232.  PATTERSON & LINDBERG, supra note 102, at 91. 
 233.  See id. at 92 (“Even though the action may have come as an unintended 
by-product of measures introduced to meet the needs of various vested-interest groups, 
the 1976 act clearly moves towards resolving the philosophical debate . . . .”). 
 234.  Id. 
 235.  Id. 
 236.  Ringer, supra note 230, at 490. 
 237.  See id. (“[T]aken as a whole, these changes mark a break with a two-
hundred-year-old tradition that has identified copyright more closely with the 
publisher than with the author.”). 
 238.  Id. at 491.   
 239.  See PATTERSON, supra note 20, at 180.  Notice that protection for life plus 
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plus a set number of years.240  Under this Act, copyright automatically vests 
in the author when a work is fixed and sufficiently original.241  The original 
statute still required notice for the copyright to be maintained, but it was 
not necessary to acquire copyright.242  Ultimately, Ms. Ringer concluded 
copyright law was refocused to center on authors in order to encourage the 
creation of new works of authorship.243 

Professors Patterson and Lindberg have a different understanding of 
the philosophical shift that took place in the Copyright Act of 1976—a shift 
in focus to the copyright of a work rather than the actual work.244  They 
base this characterization on the fact that the statute makes implicit 
distinctions between works and their copyrights.245  The 1976 Act was much 
more expansive in how it described copyright, focused on ownership of 
copyright, permitted termination of copyright by the author, and generally 
ignored requirements of the copyrighted works themselves.246  The result 
was a statute much more focused on the nature of copyright than on the 
nature of copyrighted works.247 

Three of the four changes Professors Patterson and Lindberg identify 
are pertinent to this Note.  The first is the “change in the concept of 
copyright protection.”248  The new Act eliminated the formal requirements 
for obtaining copyright protection.249  Copyright vests in the author if the 

 

fifty years originates in the general printing patent that usually provided a lifetime 
duration.  See id. at 79. 
 240.  Compare Copyright Act of 1976, 17 U.S.C. § 302 (2006) (providing a 
duration of life of the author plus fifty years), with Copyright Act of 1909, ch. 320, §§ 
23–24, 35 Stat. 1075, 1080 (repealed 1976) (providing twenty-eight years of original 
protection with a twenty-eight year renewal period for a total of fifty-six years), and 
Copyright Act of 1790, ch. 15, § 1, 1 Stat. 124, 124 (repealed 1802) (providing 
protection of fourteen years). 
 241.  See Copyright Act of 1976 § 201(a). 
 242.  Id. §§ 401(a), 405 (providing the notice requirement for published works 
and noting the potential penalty of forfeiting copyright if notice is not affixed to the 
published work). 
 243.  See Ringer, supra note 230, at 493–94 (noting her hope that authors take 
advantage of the statute’s benefits). 
 244.  PATTERSON & LINDBERG, supra note 102, at 92. 
 245.  Id. 
 246.  Id. at 94–95. 
 247.  See id. at 92–95 (discussing the entire “premise underlying the 1976 act”). 
 248.  Id. at 92. 
 249.  See id. at 96–97.  
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work is original and “fixed in any tangible medium of expression.”250  The 
statute was intentionally crafted to move away from formal requirements 
and to instead provide immediate protection to copyrightable works.251  As 
a result, this change “comes nearer . . . to implementing the constitutional 
policy of advancing the progress of knowledge by protecting authors.”252 

The second pertinent change noted by Professors Patterson and 
Lindberg is the creation of an electronic copyright.253  The electronic 
copyright demonstrates another expansion of protectable subject matter, 
which really stretched the contemporary understanding of fixation.254  It is 
notable both because it was a broad expansion of copyright and because of 
the immediate nature of electronic works—works which may be 
disseminated worldwide within seconds.255  Granting protection of such 
works evidences the move toward an authorial focus, as Ms. Ringer 
argues.256 

The third pertinent change mentioned by Professors Patterson and 
Lindberg is the codification of the fair-use doctrine.257  The seeming intent 
of Congress in codifying fair use was to maintain it as a defense, protecting 
and benefitting the public.258  The codification of fair use provides a 
statutory defense to people potentially liable for infringement.259  
Professors Patterson and Lindberg take issue with its effectiveness,260 but 
 

 250.  Copyright Act of 1976, 17 U.S.C. § 102(a) (2006). 
 251.  Ringer, supra note 230, at 490–91 (discussing the intentional move toward 
compliance with the Berne Convention).  It should be noted that at the time of 
enactment, the statute still required notice in works of publication although compliance 
did not acquire copyright.  Copyright Act of 1976, Pub. L. No. 94-553, 90 Stat. 2541 
(codified as amended at 17 U.S.C. §§ 205(d), 401(a), 405, 411).  It also required 
registration and recordation of transfers as a prerequisite for commencing an 
infringement suit.  Id. 
 252.  PATTERSON & LINDBERG, supra note 102, at 99. 
 253.  Id. at 92. 
 254.  See id. at 99–100. 
 255.  See id. (discussing the types of works initially encompassed by the 
electronic copyright, particularly the immediate nature of dissemination—and now 
copying—that many of those works are subject to). 
 256.  See Ringer, supra note 230, at 493–94 (discussing the factors involved in 
the shift toward an authorial approach to copyright). 
 257.  PATTERSON & LINDBERG, supra note 102, at 92. 
 258.  See id. (noting the threat of not codifying this former judicial law was 
outweighed by the ease of codifying it to promote learning). 
 259.  Copyright Act of 1976, 17 U.S.C. § 107 (2006) (“[T]he fair use of a 
copyright work . . . is not an infringement of copyright.”). 
 260.  See PATTERSON & LINDBERG, supra note 102, at 102–05 (discussing the 
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for the purposes of this Note, the significant point is that statutory defenses 
to infringement do exist as provided in the 1976 Copyright Act.261 

The philosophical shift Ms. Ringer identified—authorial focus—
seems to be implicit in the second change—change in the concept of 
copyright providing additional protection to authors—Professors Patterson 
and Lindberg identified.262  The copyright-centered aspect of the new 
statute inherently provides more protection to authors.263  Ms. Ringer 
focuses on the copyright actually vesting in the author upon creation,264 and 
Professors Patterson and Lindberg focus on the nature of how the 
copyright vests.265  It is clear the Copyright Act of 1976 made dramatic 
changes in the philosophical underpinnings of the copyright law by 
affording more protections to the author and centering the statute on 
copyright rather than on copyrightable works. 

5. The Berne Convention and a Shift in U.S. Protection 

“[E]very man has a Property in his own Person.  This no Body has any 
Right to but himself.”266 

The most significant change in American copyright law after the 
enactment of the Copyright Act of 1976 was the Berne Convention 
Implementation Act.267  Ms. Ringer foreshadowed U.S. membership in the 
Berne Convention268 in her discussion of the 1976 Act.269  The United 

 

ineffectiveness of statutory fair use). 
 261.  See Copyright Act of 1976 § 107. 
 262.  Compare Ringer, supra note 230, at 492 (noting “the shift in direction 
toward the individual author and away from the publisher”), with PATTERSON & 
LINDBERG, supra note 102, at 96–99 (noting this comes closer to achieving the 
constitutional goal of advancing knowledge). 
 263.  PATTERSON & LINDBERG, supra note 102, at 99. 
 264.  See Ringer, supra note 230, at 492 (citing Copyright Act of 1976 § 201(a)). 
 265.  See PATTERSON & LINDBERG, supra note 102, at 96–97 (detailing the 
automatic acquirement of copyright at authorship instead of at the fulfillment of 
statutory formalities). 
 266.  JOHN LOCKE, TWO TREATISES OF GOVERNMENT 305 (2d ed. 1967). 
 267.  Berne Convention Implementation Act of 1988, Pub. L. No. 100-568, 102 
Stat. 2853 (codified as 17 U.S.C. § 101 (2006)); see also LEAFFER, supra note 106, at 11–
15 (providing a chronological discussion of the amendments and revisions which the 
Copyright Act of 1976 has been subjected to since enactment). 
 268.  The Berne Convention is a multilateral agreement seeking to accomplish 
a certain level of copyright protection for signatory nations’ works outside their own 
boundaries.  COHEN ET AL., supra note 178, at 34–35 (discussing the purpose and 
history of the Berne Convention). 
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States joined the Berne Union in March 1988 by ratifying the Berne 
Convention.270  A motivation for joining the Berne Convention was the 
significant growth of intellectual property in international trade, the United 
States’ withdrawal from the United Nations Educational, Scientific, and 
Cultural Organization (UNESCO)271 and the beginning of the General 
Agreements for Tariff and Trade (GATT) negotiations.272  Membership in 
the Berne Convention demonstrated a shift in U.S. copyright policy.273 

The Berne Convention opposes formalities and requires 
acknowledgement of moral rights.274  To join, “[t]he Berne Convention 
Implementation Act . . . amended the 1976 [copyright] act only in minimal 
fashion, primarily to remove the barrier that the requirement of formalities 
had posed.”275  In addition to this, the United States had to acknowledge 
moral rights.276  In 1990, the United States implemented the Visual Artists 
Rights Act of 1990, which included the moral rights of attribution and 
integrity.277  This acknowledgement of moral rights—still a statutory 
grant—is rooted in the concepts of Lockean labor theory and the authors’ 
natural property rights to their works.278 
 

 269.  Ringer, supra note 230, at 490 (“[T]he New Act compares favorably with 
many recent copyright laws of other countries, and it comes close to the international 
norms established . . . by the Brussels text of the Berne Convention . . . .”). 
 270.  LEAFFER, supra note 106, at 11.   
 271.  Id. at 11–12. 
 272.  See Peter Jaszi, A Garland of Reflections on Three International 
Copyright Topics, 8 CARDOZO ARTS & ENT. L.J. 47, 57–58 (1989) (“[T]here is a close 
relationship between the United States adherence to the Berne Convention and the 
potential development of an intellectual property code in the General Agreements for 
Tariff and Trade.” (citing General Agreement on Tariffs and Trade, Oct. 30, 1947, 61 
Stat. A3, 55 U.N.T.S. 187)). 
 273.  See COHEN ET AL., supra note 178, at 34–35 (providing the changes 
necessary for the United States to join the Berne Convention and noting how some of 
those changes were dichotomous to the national policy at the time). 
 274.  Berne Convention for the Protection of Literary and Artistic Works arts. 
5, 6bis, Sept. 9, 1886, 828 U.N.T.S. 221 (amended Sept. 28, 1979).  
 275.  PATTERSON & LINDBERG, supra note 102, at 167. 
 276.  COHEN ET AL., supra note 178, at 34–35 (noting the Berne Convention 
“required protection for non-economic or ‘moral’ rights of authors, which the U.S., 
with its emphasis on economic rights, had never explicitly protected in its copyright 
law”). 
 277.  Visual Artists Rights Act of 1990, Pub. L. No. 101-650, tit. VI, § 603(a), 
104 Stat. 5128, 5128–30 (codified as amended at 17 U.S.C. § 106A (2006)).   
 278.  See PATTERSON, supra note 20, at 218 (stating the basis for expanding 
authors’ rights was the concept of “natural right,” which is rooted in John Locke); see 
generally LOCKE, supra note 179 (discussing property rights emanating from a person’s 
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C.  Current Attitudes and Trends 

The removal of formalities from copyright protection evidences a 
trend toward authorial protection.279  Further, joining the Berne 
Convention displayed a significant shift in the United States’ policy with 
respect to the balance between economic rights and moral rights, and the 
desire to conform to global intellectual property standards.280  The past few 
decades have given rise to new technologies, many of which have copyright 
protection.281  The nature of many types of electronic media is highly 
susceptible to infringement and rapid dissemination, as illustrated by the 
file-sharing cases282 and the rise in digital rights management.283 

The United States, among other developed countries, has long 
promoted a “high-protectionist” paradigm of copyright law.284  However, 
the consensus is that such protectionism has stifled innovation in many of 

 

labor as an extension of their own body and will). 
 279.  See PATTERSON & LINDBERG, supra note 102, at 166–67; Ringer, supra 
note 230, at 492.  But see Edward L. Carter, Copyright Ownership of Online News:  
Cultivating a Transformation Ethos in America’s Emerging Statutory Attribution Right, 
16 COMM. L. & POL’Y 161, 182 (2011) (arguing recent federal caselaw indicates courts 
are treating 17 U.S.C. § 1202(b) as a statutory formality requiring attribution); see also 
Digital Millennium Copyright Act, 17 U.S.C. § 1202(b) (2006) (requiring permission of 
the copyright owner to remove or alter “copyright management information”). 
 280.  See PATTTERSON & LINDBERG, supra note 102, at 167. 
 281.  See, e.g., Apple Computer, Inc. v. Franklin Computer Corp., 714 F.2d 
1240, 1249 (3d Cir. 1983) (holding both object and source codes in software are 
protected by copyright); Williams Elecs., Inc. v. Artic Int’l, Inc., 685 F.2d 870, 874 (3d 
Cir. 1982) (holding the visual display of an arcade game in “attract mode” is protected 
by copyright).  
 282.  See, e.g., Metro-Goldwyn-Mayer Studios, Inc. v. Grokster, Ltd., 545 U.S. 
913 (2005) (involving mostly music and video files); In re Aimster Copyright Litig., 334 
F.3d 643 (7th Cir. 2003) (involving suit by recording industry owners); A&M Records, 
Inc. v. Napster, Inc., 239 F.3d 1004 (9th Cir. 2001).   
 283.  See Peter K. Yu, TRIPS and Its Achilles’ Heel, 18 J. INTELL. PROP. L. 481, 
502 (2011) (citing Fred von Lohmann, RIAA v. The People Turns from Lawsuits to 3 
Strikes, ELEC. FRONTIER FOUND. (Dec. 19, 2008), http://www.eff.org/deeplinks 
/2008/12/riaa-v-people-turns-lawsuits-3-strikes (“Today, the [I]nternet, new 
communications technologies, and file-sharing networks have caused serious and 
widespread problems of unauthorized copying throughout the world.  Since 2003, the 
U.S. recording industry alone has filed lawsuits against more than 35,000 individuals for 
illegal distribution of copyrighted works via peer-to-peer networks.”)).   
 284.  See Jerome H. Reichman, Intellectual Property in the Twenty-First 
Century:  Will the Developing Countries Lead or Follow?, 46 HOUS. L. REV. 1115, 1120–
21 (2009). 
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these countries.285  The growth of user-generated content, especially on the 
Internet, has triggered three new developments in copyright:  (1) a 
recognition that the system could not function without informal copyright 
practices, (2) a recognition that users influence the shape of copyright law 
and copyrightable material far more than is perceived, and (3) the 
phenomenon of a warming as opposed to a chilling effect, meaning users 
are more likely to make unauthorized uses of copyrighted works because of 
a seeming acceptance of such use.286  These various types of user-generated 
content—blogs and YouTube videos for example—can easily border 
between fair use and infringement.287  These new types of media—fast-
paced development art forms that are highly susceptible to copying and 
dissemination—have stretched the boundaries of copyright protection288 
and necessitated new types of copyright protection for works and media 
other than traditional works of authorship.289  The necessity for injunction 
and other equitable remedies has never been more pressing.290 

Ultimately, there are two “cultures” of copyright in balance and 
tension:291  the continental European view focused on the “moral right” of 
the author, and the American view focused on economic rights and 
encouraging creation and dissemination of the arts for the consumer 
public.292  Copyright law in the United States had its genesis in the English 

 

 285.  Id. 
 286.  Edward Lee, Warming Up to User-Generated Content, 2008 U. ILL. L. 
REV. 1459, 1459 (2008). 
 287.  See 17 U.S.C. § 107 (2006) (providing the factors for determining whether 
use is considered fair use). 
 288.  See supra notes 254–55 and accompanying text; see also 17 U.S.C. §§ 
1201–02 (providing copyright protection against circumvention of technological 
measures designed to control access of copyrightable works). 
 289.  See, e.g., Computer Assocs. Int’l, Inc. v. Altai, Inc., 982 F.2d 693, 706–12 
(2d Cir. 1992) (applying the “Abstraction–Filtration–Comparison” test to nonliteral 
aspects of computer programs in order to distinguish idea from expression in computer 
program infringement cases). 
 290.  See, e.g., Universal City Studios, Inc. v. Reimerdes, 111 F. Supp. 2d 294 
(S.D.N.Y. 2000), aff’d sub nom. Universal City Studios, Inc. v. Corley, 273 F.3d 429 (2d 
Cir. 2001) (involving a plaintiff who attempted to enjoin defendants from leaking a 
program that decrypted their DVD encryption technology on the Internet).  The 
defendant posted links to the program with the following message:  “‘[W]e could be 
forced into submission.  For that reason it’s especially important that as many of you as 
possible, all throughout the world, take a stand and mirror these files.’” Id. at 313. 
 291.  See generally GOLDSTEIN, supra note 113, at 135–61 (discussing the two 
“cultures” of copyright and their tension in the current U.S. system of protection). 
 292.  See id. at 137–38. 
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system293 and thereby was characterized as a government privilege and not 
an author’s naturally arising right.294  The American system focused on 
expanding the public domain and encouraging innovation.295  Many other 
countries, especially continental European ones, focused their protection 
on the author and moral rights.296  The growth in international trade and 
rapid globalization necessitated a compromise between American and 
European copyright laws, and in order to afford international protection 
and develop global business, the United States joined the Berne 
Convention and eliminated the formalities of copyright.297  The changes in 
copyright law through the 1976 Copyright Act, the Berne Convention 
Implementation Act, and the Visual Artists Rights Act have brought these 
two theories to a head.298  This tension is evidenced by the current circuit 
split regarding the registration requirement in 17 U.S.C. § 411.299 

III.  CIRCUIT SPLIT 

Five circuits at the United States Courts of Appeals level are split 
over the interpretation of § 411(a) of the Copyright Act. 300  Section 411(a) 

 

 293.  See LEAFFER, supra note 106, at 6–7 (discussing how the Statute of Anne 
greatly influenced the first American copyright statute). 
 294.  PATTERSON, supra note 20, at 114 (“Copyright . . . became an instrument 
of censorship, a policy of the sovereign . . . caus[ing] it to be so associated with 
monopoly that even today copyright is deemed to be a grant of government, a 
privilege, not a right.”).  
 295.  See PATTERSON & LINDBERG, supra note 102, at 229 (“[C]opyright does 
not protect the work per se for the benefit of the creator.  Instead, it protects the work 
for the market to the benefit of the entrepreneur . . . .”). 
 296.  See COHEN ET AL., supra note 178, at 11. 
 297.  Id. at 35 (quoting S. REP. NO. 100-352, 100th Cong., 2d Sess. 2-5 (1988), 
reprinted in 1988 U.S.C.C.A.N. 3706, 3707–10). 
 298.  These changes in U.S. copyright law have merged aspects of the 
European natural rights theory with the American economic–statutory grant theory by 
incorporating moral rights with the American statutes.  See supra notes 274–78 and 
accompanying text. 
 299.  See Cole P. Wright & Kathleen T. Petrich, Ninth Circuit Loosens the 
Copyright Registration Requirement and Widens the Circuit Split,  GRAHAM & DUNN 
PC (Aug. 3, 2010), http://www.grahamdunn.com/go/articles/ninth-circuit-loosens-the-
copyright-registration-requirement-and-widens-the-circuit-split. 
 300.  Cosmetic Ideas, Inc. v. IAC/Interactivecorp, 606 F.3d 612, 619 (9th Cir. 
2010) (following the application approach); La Resolana Architects, PA v. Clay 
Realtors Angel Fire, 416 F.3d 1195, 1200–01, 1208 (10th Cir. 2005), abrogated in part by 
Reed Elsevier, Inc. v. Muchnick, 130 S. Ct. 1237, 1243 & n.2 (2010) (following the 
registration approach); Chi. Bd. of Educ. v. Substance, Inc., 354 F.3d 624, 631 (7th Cir. 
2003) (following the application approach); M.G.B. Homes, Inc. v. Ameron Homes, 
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states:  “[N]o civil action for infringement of the copyright in any United 
States work shall be instituted until preregistration or registration of the 
copyright claim has been made in accordance with this title.”301  The 
specific question splitting the courts is:  “What does it mean to ‘register’ a 
copyrighted work” for purposes of § 411(a)?302 Registration is defined in § 
101 as “a registration of a claim in the original or the renewed and 
extended term of copyright.”303  The question of when registration is made 
has roots in the Copyright Act of 1909, which also required registration 
prior to commencing an infringement action.304  Under the Copyright Act 
of 1909, courts interpreted the provision to require a completed 
registration application,305 but arguments have been made in the circuit 
courts for both approaches under the Copyright Act of 1976. 

A.  Application Approach 

Courts applying the application approach treat a completed 
application as sufficient to meet the registration requirement of 17 U.S.C. § 
411.306  Three circuits follow this approach:  the Fifth Circuit,307 the Seventh 
Circuit,308 and the Ninth Circuit.309  The most recent decision was in the 
Ninth Circuit, which decided to follow this approach in Cosmetic Ideas, Inc. 
v. IAC/Interactivecorp in May 2010.310 

The Fifth Circuit held that a party need only prove it has fully 
 

Inc., 903 F.2d 1486, 1488 (11th Cir. 1990), abrogated in part by Reed Elsevier, 130 S. Ct. 
at 1243 (following the registration approach); Apple Barrel Prods., Inc. v. Beard, 730 
F.2d 384, 386–87 (5th Cir. 1984) (following the application approach). 
 301.  Copyright Act of 1976, 17 U.S.C. § 411(a) (2006 & Supp. 2008). 
 302.  Cosmetic Ideas, 606 F.3d at 615. 
 303.  17 U.S.C. § 101 (2006).  
 304.  Copyright Act of 1909, ch. 320, § 12, 35 Stat. 1075, 1078 (repealed 1976) 
(“No action or proceeding shall be maintained for infringement of copyright in any 
work until the provisions of this Act with respect to the deposit of copies and 
registration of such work shall have been complied with.”). 
 305.  See, e.g., Roth Greeting Cards v. United Card Co., 429 F.2d 1106, 1108–
09 (9th Cir. 1970) (citing Bouvé v. Twentieth Century-Fox Film Corp., 122 F.2d 51 
(D.C. Cir. 1941)). 
 306.  Cosmetic Ideas, 606 F.3d at 615. 
 307.  Apple Barrel Prods., Inc. v. Beard, 730 F.2d 384, 386–87 (5th Cir. 1984) 
(citing 2 NIMMER & NIMMER, NIMMER ON COPYRIGHT § 7.16[B][1] (1983)). 
 308.  Chi. Bd. of Educ. v. Substance Inc., 354 F.3d 624, 631 (7th Cir. 2003) 
(citing 17 U.S.C. § 411(a); 2 NIMMER & NIMMER, NIMMER ON COPYRIGHT § 
7.16[B][1][a] (2003)). 
 309.  Cosmetic Ideas, 606 F.3d at 619. 
 310.  Id. 
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complied with the registration application requirements—in other words, 
parties need not receive a certificate of registration—in order to gain 
standing for a copyright infringement suit.311  The court cited Nimmer on 
Copyright, stating, “One need only prove payment of the required fee, 
deposit of the work in question, and receipt by the Copyright Office of a 
registration application.”312  The Seventh Circuit held similarly, also relying 
on Nimmer on Copyright:  “Although a copyright no longer need be 
registered with the Copyright Office to be valid, an application for 
registration must be filed before the copyright can be sued upon.”313  
Neither the Fifth Circuit nor Seventh Circuit provided a more in-depth 
analysis of the statutory requirement for registration in § 411,314 and the 
Fifth Circuit decision—the earlier of the two—preceded any other circuit 
court decisions that followed the registration approach.315 

Of the courts following the application approach, the Ninth Circuit 
provided the most thorough analysis of the statutory requirement for 
registration.316  The Ninth Circuit began its analysis by looking at the plain 
language of § 411:  “‘[N]o civil action for infringement of the copyright in 
any United States work shall be instituted until pre-registration or 
registration of the copyright claim has been made in accordance with this 
title.’”317  In examining the plain language of the section, the court looked 
at the statute’s definition of “registration.”318  The court found the plain 
language of the definition provision did not provide any guidance in 

 

 311.  Apple Barrel Prods., 730 F.2d at 386–87. 
 312.  Id. (citing 2 NIMMER & NIMMER, supra note 307, § 7.16[B][1]). 
 313.  Chi. Bd. of Educ., 354 F.3d at 631 (citing 17 U.S.C. § 411(a); 2 NIMMER & 
NIMMER, supra note 308, § 7.16[B][1][a]). 
 314.  See id. (citing 17 U.S.C. § 411(a); 2 NIMMER & NIMMER, supra note 308); 
Apple Barrel Prods., 730 F.2d at 386–87 (citing 2 NIMMER & NIMMER, supra note 307).   
 315.  See M.G.B. Homes, Inc. v. Ameron Homes, Inc., 903 F.2d 1486, 1488 
(11th Cir. 1990) (applying the registration approach for the first time at the United 
States Court of Appeals level). 
 316.  Compare Cosmetic Ideas, Inc. v. IAC/Interactivecorp, 606 F.3d 612, 615–
21 (9th Cir. 2010) (interpreting all of the applicable sections in the copyright statute 
and analyzing the arguments in favor of both approaches in deciding to follow the 
application approach), with Apple Barrel Prods., 730 F.2d at 386–87 (citing 2 NIMMER 
& NIMMER, supra note 307) (relying solely on Nimmer on Copyright to determine what 
fulfills the registration requirement in § 411), and Chi. Bd. of Educ., 354 F.3d at 631 
(citing 17 U.S.C. § 411(a); 2 NIMMER & NIMMER, supra note 308) (relying solely on 
Nimmer on Copyright in its decision as well). 
 317.  Cosmetic Ideas, 606 F.3d at 616 (alteration in original) (quoting 17 U.S.C. 
§ 411(a)). 
 318.  Id. (quoting 17 U.S.C. § 101).  
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determining what constitutes registration for purposes of § 411.319  With no 
help from § 411, the court moved on to examine the language of “the Act 
as a whole [where] copyright registration is addressed in five consecutive 
sections:  §§ 408 through 412.”320 

The first section the court examined was § 410(a), which describes the 
role of the “Register of Copyrights.”321  The court found § 410(a) “places 
an active burden of examination and registration upon the Register, 
suggesting that registration is not accomplished by application alone.”322  
The court noted that a district court in California interpreted § 410(a) this 
way, indicating “registration is not accomplished by application alone.”323  
In contrast, the court also noted a district court in North Carolina 
“point[ed] out that this section ‘could be read to apply only to the 
requirements for issuance of a registration certificate, not to the 
requirements for instituting an action for infringement.’”324  In light of this 
interpretation, the court noted § 411(a) could be read in the same way—
requiring acceptance or refusal by the Register, not just delivery of a 
completed application.325 

The court examined § 408 next.326  The court found the permissive 
registration requirements in § 408 “blurs the line between application and 
registration and favors the application approach.”327  Specifically, § 408(a) 
states, “[T]he owner of copyright or of any exclusive right in the work may 
obtain registration of the copyright claim by delivering to the Copyright 
Office the deposit . . . together with the application and fee.”328  The court 
then stated:  “This section implies that the sole requirement for obtaining 
registration is delivery of the appropriate [application] and fee.”329  The 
court concluded § 408 created doubt regarding the interpretation that 

 

 319.  Id.  
 320.  Id. at 617. 
 321.  Id. (quoting 17 U.S.C. § 410(a)). 
 322.  Id. (citing Loree Rodkin Mgmt. Corp. v. Ross-Simons, Inc., 315 F. Supp. 
2d 1053, 1055 (C.D. Cal. 2004); Iconbazaar, L.L.C. v. Am. Online, Inc., 308 F. Supp. 2d 
630, 634 (M.D.N.C. 2004)). 
 323.  Id. (citing Loree Rodkin, 315 F. Supp. 2d at 1055). 
 324.  Id. (citing Iconbazaar, 308 F. Supp. 2d at 634). 
 325.  Id. (citing Loree Rodkin, 315 F. Supp. 2d at 1055–56; Strategy Source, 
Inc. v. Lee, 233 F. Supp. 2d 1, 3–4 (D.D.C. 2002)). 
 326.  Id. 
 327.  Id. 
 328.  17 U.S.C. § 408(a) (2006) (emphasis added). 
 329.  Cosmetic Ideas, 606 F.3d at 617 (citations omitted). 
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§ 410(a) favored the registration approach.330 

The final section the court evaluated was § 410(d).331  It found 
§ 410(d) could also be read to support either approach.332  Section 410(d) 
addresses the effective date of registration.333  It says:  “The effective date 
of a copyright registration is the day on which an application, deposit, and 
fee, which are later determined by the Register of Copyrights or by a court 
of competent jurisdiction to be acceptable for registration, have all been 
received in the Copyright Office.”334  The argument in favor of the 
application approach is that the day the completed application is received 
is the effective date of registration.335  The registration approach is also 
supported by § 410(d) because the “back-dating” does not occur—and 
thereby the effective date is not provided—until the Copyright Office has 
determined the application is acceptable.336 

After analyzing the various sections discussing registration, the court 
concluded the sections were inconsistent or unequivocal.337  As a result, the 
court decided it was necessary to move beyond the plain language of the 
statute and analyze which approach better achieved the purpose of the 
copyright statute.338  The first step the court took in examining the purpose 
of the statute was to look at the history of § 411.339 

In examining the history of § 411, the court noted the 1976 Copyright 
Act eliminated the formalities required for obtaining copyright present in 
the Copyright Act of 1909, which is where the registration requirement 
originated.340  In eliminating the formalities required for obtaining 
copyright, Congress “vastly increased the scope of works subject to 
copyright protection.”341  Despite removing the required formalities, 

 

 330.  Id. 
 331.  Id. at 618. 
 332.  Id. 
 333.  See 17 U.S.C. § 410(d). 
 334.  Id. 
 335.  See Cosmetic Ideas, 606 F.3d at 618 (citing Prunté v. Universal Music 
Grp., 484 F. Supp. 2d 32, 40 (D.D.C. 2007); Dielsi v. Falk, 916 F. Supp. 985, 994 n.6 
(C.D. Cal. 1996)). 
 336.  Id. (citations omitted).  
 337.  Id. 
 338.  Id. 
 339.  See id. 
 340.  See id. at 618–19 (citations omitted). 
 341.  Id. at 619 (citing Chi. Bd. of Educ. v. Substance, Inc., 354 F.3d 624, 631 
(7th Cir. 2003)). 
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Congress wanted to encourage a “robust federal register.”342  To achieve 
this purpose, Congress created incentives for registration—including the 
benefit of statutory damages and evidentiary advantages in an infringement 
suit.343  In summary, the court found the purpose of § 411(a) to be twofold:  
(1) to “provid[e] broad copyright protection” and (2) to “maintain[] a 
robust federal register.”344 

In light of this analysis, the court concluded the application approach 
better fulfilled this purpose of Congress.345  This conclusion was supported 
by the fact that the application approach avoids unnecessary delay in an 
infringement suit, which in turn may avoid prolonged infringement and 
afford better protection.346  Furthermore, it does so “without impairing the 
central goal of copyright registration,” which is to maintain a robust federal 
register.347  Finally, the court concluded the application approach seemed 
consistent with Congress’s intentional move away from “needless 
formalit[ies].”348 

B.  Registration Approach 

Courts applying the registration approach consider a work to be 
registered when the work is actually registered by the Copyright Office or 
when a certificate of registration is issued.349  This approach focuses on the 
consistency between §§ 410 and 411 and the Register’s examination 
process.350  Two circuits follow this approach:  the Tenth Circuit351 and the 
Eleventh Circuit.352 

In jurisdictions applying the registration approach, courts have held 

 

 342.  Id. (citing H.R. REP. NO. 94-1476, at 158 (1976), reprinted in 1976 
U.S.C.C.A.N. 5659, 5774). 
 343.  Id. (citing 17 U.S.C. §§ 410–12). 
 344.  Id.  
 345.  Id. 
 346.  See id. at 619–20.  
 347.  Id. at 620. 
 348.  See id. 
 349.  See, e.g., La Resolana Architects, PA v. Clay Realtors Angel Fire, 416 
F.3d 1195, 1200–01, 1208 (10th Cir. 2005), abrogated in part by Reed Elsevier, Inc. v. 
Muchnick, 130 S. Ct. 1237, 1243 & n.2 (2010). 
 350.  See id. at 1200–01. 
 351.  Id. 
 352.  M.G.B. Homes, Inc. v. Ameron Homes, Inc., 903 F.2d 1486, 1488 (11th 
Cir. 1990), abrogated in part by Reed Elsevier, 130 S. Ct. at 1243 & n.2. 
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registration is a subject-matter jurisdiction prerequisite.353  In the 2010 case, 
Reed Elsevier, Inc. v. Muchnick, the United States Supreme Court rejected 
this and held subject-matter jurisdiction exists over copyright infringement 
claims regardless of registration status.354  In answering the jurisdictional 
prerequisite issue, the Supreme Court failed to answer the question of what 
constitutes registration under 17 U.S.C. § 411.355 

The Tenth Circuit held the registration requirement in § 411 is only 
satisfied upon actual registration by the Copyright Office.356  It based this 
holding on the plain language of the statute.357  The court stated:  “The 
plain language of the statute thus requires a series of affirmative steps by 
both the applicant and the Copyright Office.  No language in the Act 
suggests that registration is accomplished by mere receipt of copyrightable 
material by the Copyright Office.”358  The court was careful to distinguish 
the actual issuance of a certificate of registration from the official act of 
registration of the Copyright Office.359  According to the Tenth Circuit “the 
fact of registration” is the central issue, not “the existence of a paper 
certificate.”360  This was bolstered by the court’s finding that the 
registration approach interpreted §§ 410(a), 410(c), and 411 consistently.361 

In the Tenth Circuit’s examination of the application approach, it 
noted this approach was a “policy-based methodology.”362  The court noted 
Nimmer on Copyright supports this reading of § 411, and § 408 can also be 
interpreted to support the application approach.363  However, the court 
rejected the application approach, stating it could not ignore the plain 

 

 353.  See La Resolana Architects, 416 F.3d at 1208; M.G.B. Homes, 903 F.2d at 
1488 (footnote omitted). 
 354.  Reed Elsevier, 130 S. Ct. at 1241. 
 355.  See generally id. at 1241–49 (limiting the issue discussion to subject-
matter jurisdiction prerequisite).   
 356.  La Resolana Architects, 416 F.3d at 1203. 
 357.  See id. at 1201–03. 
 358.  Id. at 1200. 
 359.  See id. at 1202–03 (“[W]e have one minor disagreement [with other 
courts] concerning the issuance of the certificate. . . .  In our view, however, the 
language of the foregoing sections demonstrates that registration is separate from the 
issuance of a registration certificate and that a court’s jurisdiction does not turn on the 
existence of a paper certificate, but rather on the fact of registration.”). 
 360.  Id.  
 361.  See id. at 1203. 
 362.  Id.  
 363.  Id. (citations omitted). 
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meaning of the statute.364  The court also held subsequent amendments to 
the Copyright Act were supported by the registration approach.365  The 
court stated Congress’s intentional decision—evidenced by congressional 
reports—to retain the registration requirement following the Berne 
Convention Implementation Act demonstrated a decision to retain this 
minor formal requirement of enforcement.366  The court also found that the 
2005 amendment adding the right to sue for infringement based on 
“preregistration” affirmed the registration requirement and resolved many 
issues like the one at hand.367 

The court offered three rationales to support its rejection of the 
application approach.368  The first reason offered was that the application 
approach required a “topsy-turvy reading of Title 17.”369  According to the 
Tenth Circuit, Title 17’s language conveys specific benefits and remedies in 
a single package upon registration—these benefits are not split to arise 
upon application and post-registration.370  The second rationale is that 
Congress created incentives in a “carrot” and “stick” manner in order to 
achieve registration—and arguably a robust federal registration.371  
Therefore, by permitting the benefits of registration before registration 
occurs, the court would undermine Congress’s statutory incentive 
scheme.372  The final justification offered was that the application approach 
permitted “shifting legal entitlements.”373  In support of this argument, the 
court stated:  “[F]or example, an applicant could obtain the advantage of 
the presumption that the copyright is valid upon application, but then, after 
examination . . . the material [may be deemed] not copyrightable, [and] the 
presumption of validity would swing back and forth.”374  The court stated 
this would create uncertainty in copyright litigation.375 

 

 364.  Id. at 1204 (citation omitted). 
 365.  Id. at 1205. 
 366.  See id. at 1205–06 (citations omitted).  
 367.  Id. at 1206–07 (citing Family Entertainment and Copyright Act of 2005, 
Pub. L. No. 109-9 (FECA)).   
 368.  Id. at 1204–05. 
 369.  Id. at 1204. 
 370.  Id. 
 371.  See id. at 1204–05. 
 372.  See id. 
 373.  Id. at 1205. 
 374.  Id. (citing In re Napster, Inc. Copyright Litig., 191 F. Supp. 2d 1087, 1101 
(N.D. Cal. 2002); 17 U.S.C. § 408(c)). 
 375.  Id. 
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The Eleventh Circuit applied the registration approach in M.G.B. 
Homes, Inc. v. Ameron Homes, Inc., where the court held registration was 
a jurisdictional prerequisite.376  The court based the decision to apply the 
registration approach on the holdings of various district court rulings.377  
The opinion simply quoted § 411 and stated:  “The registration 
requirement is a jurisdictional prerequisite to an infringement suit.”378 

IV.  PROPOSED RESOLUTION TO THE CIRCUIT SPLIT:  APPLICATION 
APPROACH 

In determining whether the application or registration approach 
should be applied, the first step is to look to the plain language of the 
statute.379  However, it is apparent from the circuit split that the plain 
language of the statute is something by which reasonable minds may draw 
different conclusions.380  This Note proposes two questions that, when 
answered, resolve this issue:  (1) what fulfills the purposes of the copyright 
statute best and with minimal impact on the public, and (2) what does the 
historical progression of registration as a precondition to copyright 
protection and enforceability teach?  This Note concludes the answers to 
these questions support the application approach. 

A.  The First Question:  What Fulfills the Purposes of the Copyright Statute 
Best and with Minimal Impact on the Public? 

It is good to remember where copyright protection originates from:  
the United States Constitution.381  From the time of the founders, it has 
been understood that providing copyright protection inherently balances 

 

 376.  M.G.B. Homes, Inc. v. Ameron Homes, Inc., 903 F.2d 1486, 1488 (11th 
Cir. 1990) (footnote omitted), abrogated in part by Reed Elsevier, Inc. v. Muchnick, 
130 S. Ct. 1237, 1243 & n.2 (2010). 
 377.  See id. at 1488 n.4 (citations omitted). 
 378.  Id. at 1488 (footnote omitted). 
 379.  See, e.g., Cosmetic Ideas, Inc. v. IAC/Interactive Corp., 606 F.3d 612, 616 
(9th Cir. 2010) (citing K & N Eng’g, Inc. v. Bulat, 510 F.3d 1079, 1081 (9th Cir. 2007)); 
La Resolana Architects, 416 F.3d at 1200 (citing Barnhart v. Sigmon Coal Co., 534 U.S. 
438, 450 (2002)). 
 380.  Compare Cosmetic Ideas, 606 F.3d at 618 (“We are not persuaded that 
the plain language of the Act unequivocally supports either the registration or 
application approach.”), with La Resolana Architects, 416 F.3d at 1200 (“The plain 
language of the statute thus requires a series of affirmative steps by both the applicant 
and the Copyright Office.  No language in the Act suggests that registration is 
accomplished by mere receipt of copyrightable material by the Copyright Office.”). 
 381.  See U.S. CONST. art. I, § 8, cl. 8. 



Kennedy 7.5 2/22/2012  3:17 PM 

338 Drake Law Review [Vol. 60 

 

the interests of the copyright owner and the public.382  The Constitution 
provides the goal of advancing “the [p]rogress of [s]cience and the useful 
[a]rts.”383  With this in mind, it becomes necessary to ask what promotes 
literary and artistic progress and does so in proper balance with the public’s 
interest.384 

The Ninth Circuit in Cosmetic Ideas made a strong argument that the 
application approach best fulfills the purposes of the copyright statute.385  
As Ms. Ringer noted, the Copyright Act of 1976 was intended to shift focus 
to the authors and facilitate more protection for authors.386  Further, the 
nature of many authorial works today makes them highly susceptible to 
infringement, which inherently necessitates the ability to obtain an 
injunction quickly at the instance of infringement.387  As Professors 
Nimmer and Nimmer point out, the application approach avoids “legal 
limbo” between when an infringement suit may be filed, and “[g]iven that 
the claimant . . . will ultimately be allowed to proceed regardless of how the 
Copyright Office treats her application, it makes little sense to create a 
period of ‘legal limbo’ in which suit is barred.”388  The Ninth Circuit noted 
in Cosmetic Ideas, “[T]he application approach avoids unnecessary delay in 
copyright infringement litigation, which could permit an infringing party to 
continue to profit from its wrongful acts.”389  Thus, in the interests of equity 
and judicial economy, it makes sense to follow the application approach.390  
From the inception of United States copyright protection, a desire to 
protect against piracy has existed.391  This purpose is also served by the 
application approach.  In light of this discussion, it seems the purposes of 
the copyright statute—to progress arts and literature, provide certainty 
regarding the statute, protect and provide justice to the author, and 

 

 382.  See PATTERSON & LINDBERG, supra note 102, at 2. 
 383.  U.S. CONST. art. I, § 8, cl. 8. 
 384.  See PATTERSON & LINDBERG, supra note 102, at 2 (explaining the 
copyright statute must be interpreted with this question in mind if the Constitution 
inherently recognizes the strain placed on the public by offering a limited monopoly to 
works of authorship for the purpose of progressing arts and literature). 
 385.  See Cosmetic Ideas, 606 F.3d at 618–19. 
 386.  Ringer, supra note 230, at 492–94. 
 387.  See supra notes 255, 260–63 and accompanying text. 
 388.  2 NIMMER & NIMMER, supra note 17, § 7.16[B][3][b][ii] (footnotes 
omitted). 
 389.  Cosmetic Ideas, 606 F.3d at 619. 
 390.  Int’l Kitchen Exhaust Cleaning Ass’n v. Power Washers of N. Am., 81 F. 
Supp. 2d 70, 72 (D.D.C. 2000). 
 391.  See supra note 115 and accompanying text. 
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promote judicial efficiency—are fulfilled best by the application approach. 

B.  The Second Question:  What Does the Historical Progression of 
Registration as a Precondition to Copyright Protection and Enforceability 

Teach? 

The various copyright statutes were amended and revised because 
Congress found they did not accomplish their purpose adequately or 
provide consistent and accessible law, proper protection to authors, or 
benefits to the public.392  Copyright has progressed from a form of 
censorship393 to a method of protecting an author’s naturally arising 
rights.394  Under the 1909 Act, courts held a completed application was 
sufficient to assert an infringement claim.395  While the 1909 and 1976 
Copyright Acts are distinguishable, two things are contributed by such 
interpretation:  (1) consistent treatment of infringement and registration,396 
and (2) the broadening of a copyright owner’s rights.397  Professors Nimmer 
and Nimmer commented that in revising the Copyright Act, “Congress lost 
sight of the goal”; however, they also noted the application approach better 
fulfills Congress’s goals and provides consistent treatment with foreign 
works,398 which the Copyright Act of 1976 and the Berne Convention were 

 

 392.  See supra notes 130–33, 176–78, 183–86, 251–52, 257–58 and 
accompanying text. 
 393.  See PATTERSON, supra note 20, at 114. 
 394.  See La Resolana Architects, PA v. Clay Realtors Angel Fire, 416 F.3d 
1195, 1199 (10th Cir. 2005), abrogated in part by Reed Elsevier, Inc. v. Muchnick, 130 S. 
Ct. 1237, 1243 & n.2 (2010) (“Congress made sure, however, that the registration 
system did not extinguish the automatic creation and recognition of copyrights.”). 
 395.  Roth Greeting Cards v. United Card Co., 429 F.2d 1106, 1108–09 (9th 
Cir. 1970) (citing Bouve v. Twentieth Century-Fox Film Corp., 122 F.2d 51 (D.C. Cir. 
1941)). 
 396.  See id. (citing Bouve, 122 F.2d 51) (noting courts considered a completed 
application for registration sufficient to satisfy the registration requirement under the 
1909 Copyright Act). 
 397.  See Cosmetic Ideas, Inc. v. IAC/Interactive Corp., 606 F.3d 612, 619 (9th 
Cir. 2010) (citing Chi. Bd. of Educ. v. Substance, Inc., 354 F.3d 624, 631 (7th Cir. 2003)) 
(noting the Copyright Act of 1976 “vastly increased the scope of works subject 
copyright protection”). 
 398.  2 NIMMER & NIMMER, supra note 17, § 7.16[B][6][d] (“Imagine an 
unregistered work authored by a Belgian in 1970, published in Belgium with proper 
copyright notice, and infringed in the United States today—the claimant may file suit 
without ever needing to register the work.  The same work, if first published in Biloxi, 
must be tendered for registration as a condition for suit to be filed [under the 
registration approach].” (footnotes omitted)). 
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meant to achieve.399  Copyright law has always attempted to keep up with 
technological developments—from the court in Mazer that applied new 
standards of protection with the rise in mass commercial product 
development,400 to the court in Computer Associates International, Inc. v. 
Altai, Inc. which stated:  “As scientific knowledge advances, courts 
endeavor to keep pace . . . .  ‘From its beginning, the law of copyright has 
developed in response to significant changes in technology.’”401  Thus, the 
historical progression demonstrates a continual expansion of copyright 
protection—both in subject matter and authorial protection—a movement 
away from formal requirements, and a trend toward copyright laws 
consistent with global standards.402 

V.  CONCLUSION 

Resolving the circuit split with the application approach best satisfies 
the purpose of the copyright statute.403  Interpreting the registration 
requirement in § 411 of the Copyright Act to require a completed 
application must coincide with the trend in expanding protectability and 
moving away from needless formalities.404  This trend meets the needs of 
the copyright holders whose works are in more danger of irremediable 
damage than ever before.405  Resolving the circuit split provides a direct 
remedial benefit by preventing unnecessary delay of litigation,406 which—if 
left unaddressed—will facilitate forum shopping407 and continue the 

 

 399.  See LEAFFER, supra note 106, at 11–12 (discussing the United States’ 
motivations for joining the Berne Union and the policy changes that joining 
necessitated); Ringer, supra note 230, at 490 (stating the 1976 Act brings America 
closer to international standards). 
 400.  See Mazer v. Stein, 347 U.S. 201 (1954). 
 401.  Computer Assocs. Int’l, Inc. v. Altai, Inc., 982 F.2d 693, 696 (2d Cir. 1992) 
(quoting Sony Corp. v. Universal City Studios, Inc., 464 U.S. 417, 430 (1984)). 
 402.  See, e.g., COHEN ET AL., supra note 178, at 26 (chronologically discussing 
the expansion of copyright subject matter protection in the United States); Ringer, 
supra note 230, at 490–94. 
 403.  See supra Part IV. 
 404.  See supra notes 274–75, 279–80 and accompanying text. 
 405.  Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 592 (1994) (noting the 
possibility of “potentially remediable displacement and irremediable disparagement” 
(emphasis added)); see also supra notes 282–83 and accompanying text (discussing the 
file-sharing cases and rise in digital rights management technology). 
 406.  Cosmetic Ideas, Inc. v. IAC/Interactivecorp, 606 F.3d 612, 619–20 (9th 
Cir. 2010) (citing 2 MELVILLE B. NIMMER & DAVID NIMMER, NIMMER ON COPYRIGHT 
§ 7.16[B][1][a][i] (2008)). 
 407.  Due to the national market for many copyrightable works, plaintiffs 
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disparate treatment of U.S. and foreign works.408  The historical 
progression indicates congressional intent to become consistent with 
international standards by expanding protectability and moving away from 
needless formalities.409  The United States spent the past two hundred years 
moving away from these formalities—including registration—established in 
England during the fifteenth and sixteenth centuries.410  The new types of 
media—user generated, fast paced, and easily infringed—necessitate a 
more informal standard of protection.411  Noncorporate users and authors 
are less likely to register a copyright.412  The application approach still 
fulfills Congress’s desire to maintain a robust federal register and, at the 
same time, creates a certainty in the system of copyright protection that 
will facilitate the progress of arts and sciences.413  Therefore, courts 
applying the registration approach should forgo it and apply the 
application approach, and courts who have yet to encounter this problem 
should apply the application approach if forced to determine what 
constitutes registration under § 411(a) of the Copyright Act.414 

Jonathan L. Kennedy* 

 

 

could have the choice to bring an infringement suit in one of many different 
jurisdictions.  Thus, the plaintiff could conceivably select the forum, which, depending 
upon their registration status, may be dictated by the jurisdiction’s approach to the 
registration requirement of § 411. 
 408.  See 2 NIMMER & NIMMER, supra note 17, § 7.16[B][1][b][ii]. 
 409.  See Cosmetic Ideas, 606 F.3d at 620. 
 410.  See supra Part II (discussing the historical progression of United States 
copyright law beginning in England during the fifteenth and sixteenth centuries). 
 411.  See supra Part II.C (discussing the current issues and trends in copyright 
protection). 
 412.  See Lee, supra note 286, at 1459 (recognizing the “system could not 
function without informal copyright practices”). 
 413.  See Cosmetic Ideas, 606 F.3d at 619 (citing H.R. REP. NO. 94-1476, at 158 
(1976), reprinted in 1976 U.S.C.C.A.N. 5659, 5774) (holding the application approach 
best fulfills the purpose of maintaining a “robust federal register” while providing a 
certain protection system). 
 414.  17 U.S.C. § 411(a) (2006 & Supp. 2008).  
 *  B.A., Trinity International University, 2007; M.A., Trinity Graduate 
School, 2008; J.D. Candidate, Drake University Law School, 2012.  The author would 
like to thank his wife for her continual support and encouragement and the Drake Law 
Review staff for its editorial assistance. 
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