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I.  INTRODUCTION 

After the Americans with Disabilities Act (ADA)1 passed, attorneys 
for parents facing termination of their parental rights (TPR) have argued 
the Iowa Department of Human Services has failed to make reasonable 
accommodations for disabled parents as required by the ADA.  This 
failure, they argue, should halt the termination proceedings.  The argument 
has not been successful at the trial level, and it has rarely been preserved 
on appeal.  Consequently, Iowa courts provide no real guidance in caselaw 
regarding the applicability of ADA protections to the terminations of 
parental rights.  This Article will discuss whether and how the ADA should 
be applied to TPR in Iowa. 

TPR proceedings are one of the most intrusive and disruptive steps a 
state government can take regarding a family.  In terminating parents’ 
rights to raise their children, the government severs an economic, social, 
 

 1.  Americans with Disabilities Act of 1990, 42 U.S.C. § 12101 (1990).  
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and biological bond.  Because of the enormity of the governmental 
intrusion, the Constitution guarantees parents a hearing before parental 
rights can be permanently terminated.2  Parents have a fundamental liberty 
interest in raising their children, and such an interest is not automatically 
extinguished by the parents’ shortcomings.3  Moreover, any action to 
terminate a parent’s rights must be based on an individualized evaluation 
of that parent’s fitness.4  In addition to the parents’ interests, the state has a 
legitimate interest in safeguarding the welfare of children.5  To provide a 
framework for balancing those interests, the United States Supreme Court 
has ruled that a state seeking to terminate parental rights must present at 
least clear and convincing evidence of a parent’s lack of fitness.6 

Additionally, states must typically make reasonable efforts to 
preserve the family, making termination the last resort.  The enormous 
differential in the power and expertise of the parties in a TPR proceeding 
makes the reasonable efforts requirement a critical protection for parents.7  
The Adoption Assistance and Child Welfare Act of 1980 (AACWA)8 and 
the Adoption and Safe Families Act of 1997 (ASFA)9 require states to 
make reasonable efforts toward reunification, but neither provide much 
substantive guidance about what reasonable efforts entail.10  States are left 
to determine what efforts are reasonable, and a common result is the 
establishment of standardized practices that do not always meet the 
individualized needs of some parents.11 

Section II of this Article will discuss TPR in Iowa.  Section III will 

 

 2.  Stanley v. Illinois, 405 U.S. 645, 649, 658 (1972) (ruling an unwed father is 
constitutionally entitled to a hearing prior to the permanent removal of his children).   
 3.  See Santosky v. Kramer, 455 U.S. 745, 753–54 (1982). 
 4.  Stanley, 405 U.S. at 658 (rejecting the state’s presumption that unwed 
fathers are unfit instead of conducting individual hearings to determine fitness). 
 5.  Santosky, 455 U.S. at 766. 
 6.  See id. at 769 (comparing the parent and state interests at stake and 
determining that a higher threshold than “preponderance of the evidence” is necessary 
and reasonable). 
 7.  Esme Noelle DeVault, Case Note, Reasonable Efforts Not So 
Reasonable:  The Termination of the Parental Rights of a Developmentally Disabled 
Mother, 10 ROGER WILLIAMS U. L. REV. 763, 786 (2005) (citing In re Eden F., 710 A.2d 
771, 783 (Conn. App. Ct. 1998), rev’d on other grounds, 741 A.2d 873 (Conn. 1999)).  
 8.  Adoption Assistance and Child Welfare Act of 1980, 42 U.S.C. § 1305 
(1980).  
 9.  Adoption and Safe Families Act of 1997, 42 U.S.C. § 1305 (1997).  
 10.  DeVault, supra note 7, at 774–75.   
 11.  Id. at 775. 
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explore how the ADA affects parents with mental disabilities.  Section IV 
explains how courts have applied the ADA in a TPR context.  Section V 
addresses the challenges facing parents with disabilities.  Section VI 
provides some specific recommendations for applying the ADA to the 
TPR system in Iowa. 

II.  TERMINATION OF PARENTAL RIGHTS IN IOWA 

In all TPR proceedings in Iowa, one of the court’s primary 
considerations must be the child’s safety.12  In order to remove a child from 
a parent’s home, an Iowa “court must make a determination that 
continuation of the child in the child’s home would be contrary to the 
welfare of the child, and shall identify the reasonable efforts that have been 
made.”13  In Iowa, the Department of Human Services (DHS) is 
responsible for making the reasonable post-removal efforts toward 
reunification and providing the family services before the termination.14  
Although both federal and Iowa law require reasonable efforts, the only 
federal consequence for failure to make reasonable efforts is the loss of 
federal funding to cover foster care placement.15  In contrast, under state 
law, an Iowa court cannot terminate parental rights through transferring 
the custody of the child without showing reasonable efforts were made.16 

“A child’s guardian, guardian ad litem, or custodian, the department 
of human services, a juvenile court officer, or the county attorney may file 
a petition” to terminate parental rights.17  A petition to terminate parental 
rights must include a list of the services provided for the preservation of the 
family, as well as “a statement specifying the services provided to address 
the reasons stated in any order” for removal or termination.18  In other 
words, the explanation of services cannot be a standardized list but rather 
an explanation of what specific solutions the DHS proposed as a solution 
for problems facing the parents. 

The court then evaluates the evidence and determines whether to 
 

 12.  IOWA CODE § 232.116(2) (2009). 
 13.  Id. § 232.102(5)(b). 
 14.  See id. § 232.102 (explaining the role of the DHS in pre- and post-custody 
placement proceedings, which may include TPR). 
 15.  John Haney & Lisa Kay, Making Reasonable Efforts in Iowa Foster Care 
Cases:  An Empirical Analysis, 81 IOWA L. REV. 1629, 1638 (1996) (citing 42 U.S.C. § 
672 (1994)). 
 16.  Id. (citing IOWA CODE § 232.102(7) (1995)). 
 17.  IOWA CODE § 232.111(1) (2009). 
 18.  Id. § 232.111(4)(e). 
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sustain the petition.19  If the court “concludes that facts sufficient to 
terminate parental rights have not been established by clear and convincing 
evidence, the court shall dismiss the petition.”20  Alternately, if the court 
finds there is clear and convincing evidence to uphold the petition, “the 
court may order parental rights terminated.”21  Thus, the court has some 
discretion within these two subsections of the Iowa Code.  However, such 
discretion is really only to be exercised in favor of the parent because 
section 117(2) makes dismissal in the absence of clear and convincing 
evidence mandatory,22 and section 117(3) only retains dismissal as an 
option even in the presence of clear and convincing evidence.23 

Except in particular cases, such as abandonment or prolonged out-of-
home placement, the court generally must determine that supportive 
services would not correct the problems that initially led to removal in 
order to meet the clear and convincing standard.  The court will examine 
the reasonable efforts taken by the state which may include family-
centered services.  Although the Iowa Code does not explicitly explain 
“reasonable efforts,” it is defined as the following: 

“[R]easonable efforts” means the efforts made to preserve and unify a 
family prior to the out-of-home placement of a child in foster care or 
to eliminate the need for removal of the child or make it possible for 
the child to safely return to the family’s home. . . .  Reasonable efforts 
may include but are not limited to family-centered services, if the 
child’s safety in the home can be maintained during the time the 
services are provided.24 

Further, in determining the reasonableness of family-preservation 
efforts, the court must consider “[t]he type, duration, and intensity of 
services or support offered” to the child and family.25 

III.  THE AMERICANS WITH DISABILITIES ACT AND PARENTS WITH 
MENTAL DISABILITIES 

The ADA is the primary statute to protect disabled Americans from 
 

 19.  See id. § 232.116 (describing the grounds for termination, which are based 
on information the court gains in evidentiary hearings). 
 20.  Id. § 232.117(2) (emphasis added). 
 21.  Id. § 232.117(3) (emphasis added). 
 22.  See id. § 232.117(2). 
 23.  See id. § 232.117(3). 
 24.  Id. § 232.102(10)(a). 
 25.  Id. § 232.102(10)(a)(1). 
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discrimination.26  Parents with disabilities tend to face discrimination 
centered on the intersection of their disability and their parenting.  As 
concluded in this section, parents with disabilities face heightened 
likelihood of losing their children in TPR proceedings. 

A.  Congressional Findings and the ADA’s Purpose 

Prior to the passage of the ADA, Americans with disabilities had 
some limited protections from discrimination, but no comprehensive means 
of safeguarding their rights existed.27  Congress found people with mental 
and physical disabilities were prevented from fully participating in society 
because of discrimination.28  Congress noted disabled Americans 
“continually encounter[ed] . . . relegation to lesser services, programs, 
activities, benefits, jobs, or other opportunities.”29  This relegation was the 
result of the “continuing existence of unfair and unnecessary discrimination 
and prejudice[,]” which denied people with disabilities equal 
opportunities.30  The ADA is intended to protect disabled individuals and 
provide them with strong and clear means of addressing discrimination.31 

The ADA defines “disability” broadly to give the Act sweeping 
remedial authority.32  The definition of disability includes a “mental 
impairment that substantially limits one or more major life activities . . . .”33  
The inclusion of the substantial limitation requirement means an 
intellectual or mental disability is a state in which impairment exists, rather 
than an individual trait.34  Essentially, a diagnosis of a mental illness or 
intellectual disability is not enough to constitute a disability under the 
ADA; the diagnosis must be coupled with impaired functioning in the 

 

 26.  See 42 U.S.C. § 12101(b)(1) (2006) (providing the purpose of the law is to 
eliminate nationwide discrimination against individuals with disabilities). 
 27.  See id. § 12101(a)(2) (noting few improvements have helped with this 
historically pervasive problem). 
 28.  Id. § 12101(a)(1). 
 29.  Id. § 12101(a)(5). 
 30.  See id. § 12101(a)(8). 
 31.  Id. § 12101(b)(2). 
 32.  See id. § 12102(4)(A) (stating the definition of disability should be 
“construed in favor of broad coverage of individuals”). 
 33.  Id. § 12102(1)(A). 
 34.  See David McConnell & Gwynnyth Llewellyn, Stereotypes, Parents with 
Intellectual Disability and Child Protection, 24 J. OF SOC. WELFARE & FAM. L. 297, 298 
(2002) (providing that in a system of classifying intellectual disability, “intellectual 
disability is conceptualized as a state in which functioning is impaired rather than a trait 
expressed solely by the individual”).  
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individual’s major life activities.35 

In addition to general societal discrimination, Congress found people 
with disabilities faced particularized discrimination in the form of limited 
access to public services.36  As a result, the ADA mandates that “no 
qualified individual with a disability shall, by reason of such disability, be 
excluded from participation in or be denied the benefits of the services, 
programs, or activities of a public entity, or be subjected to discrimination 
by any such entity.”37  Public entities are required to operate their 
programs, services, and activities in such a fashion so they are “readily 
accessible to and usable by individuals with disabilities.”38  

B.  Parenting and Mental Disability 

A useful framework for assessing the suitability of parents groups 
them into three general categories:  parents who are absolutely suitable, 
parents who are absolutely unsuitable, and parents who can be suitable 
only with support.39  Parents with mental disabilities are likely to fall into 
the third category—suitable with support.40  Each year approximately 
twenty thousand children will be born to mothers with the disability of 
mental retardation alone, and each of those parents will face heightened 
scrutiny of their parenting ability and increased likelihood of the 
termination of their parental rights compared to parents without 
disabilities.41  Parents with mental disabilities are more likely to be 
reported to child welfare authorities, primarily because they have more 
contact with mandatory reporters—doctors, therapists, social workers, and 
income maintenance workers—making parenting problems more 
noticeable.42 
 

 35.  See 42 U.S.C. § 12102(1)(A); but see id. § 12102(3)(A) (allowing 
establishment of impairment by showing the individual has been subject to a prohibited 
action based on a perceived impairment whether or not it limits a major life activity).  
 36.  Id. § 12101(a)(3). 
 37.  Id. § 12132. 
 38.  28 C.F.R. § 35.150(a) (2010). 
 39.  Dave Shade, Empowerment for the Pursuit of Happiness:  Parents with 
Disabilities and the Americans with Disabilities Act, 16 LAW & INEQ. 153, 161 (1998). 
 40.  See id. at 159, 161–63 (analyzing the presumptions involved and the 
difficulties inherent to the analysis, based on discriminatory-minded individuals, in 
completing this classification). 
 41.  Id. at 159 (citations omitted). 
 42.  See Susan Kerr, The Application of the Americans with Disabilities Act to 
the Termination of the Parental Rights of Individuals with Mental Disabilities, 16 J. 
CONTEMP. HEALTH L. & POL’Y 387, 402 (2000) (noting physicians, neighbors, or 
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Parents with disabilities routinely face not only the difficulties 
inherent in raising a child while disabled, but also the constant possibility of 
losing their children.43  One potential negative aspect of the “constitutional 
emphasis on parental care and control as a liberty interest” is it places a 
heavy burden on parents to be self-sufficient and able to parent without 
support.44  In addition, once a mentally disabled parent is faced with the 
TPR process, the individual’s disability often makes navigation of the 
complexities of TPR even more difficult.45 

1. Parents with Mental Disabilities Are More Likely Than Non-Disabled 
Parents to Lose Their Parental Rights 

Just as parents with disabilities are more likely to become involved in 
TPR proceedings, once involved they face an increased likelihood of losing 
their parental rights.46  For example, in a study of TPR outcomes in 
Boston,47 researchers found 76.2 percent of parents in the TPR process had 
definite diagnosed mental disabilities and 84 percent had definite or 
probable diagnoses.48  Approximately half of the parents in the study had 
emotional or intellectual impairments.49  Three-quarters of those studied 

 

teachers may initiate the TPR process, and individuals with disabilities often regularly 
meet with government professionals who may report the parents).   
 43.  See Shade, supra note 39, at 158–59 (describing instances where disabled 
parents lost or were warned about the possibility of losing their parental rights). 
 44.  Theresa Glennon, Walking with Them:  Advocating for Parents with 
Mental Illnesses in the Child Welfare System, 12 TEMP. POL. & CIV. RTS. L. REV. 273, 
295 (2003). 
 45.  See, e.g., Watson v. Utah, No. 95-4191, 1996 WL 705219, at *7–8 (10th 
Cir. Dec. 9, 1996) (dismissing a pro se plaintiff’s claim as an unsuccessful challenge to 
the TPR proceedings under the ADA because she failed to allege she was denied 
access to any program, service, or facility); Morrison v. Comm’r of Special Servs., No. 
CV 94-5796(RJD), 1996 WL 684426, at *5, 8–11 (E.D.N.Y. Nov. 18, 1996) (dismissing a 
pro se plaintiff’s challenge to TPR under the ADA claim because plaintiff failed to 
state a claim for which relief could be granted). 
 46.  See McConnell & Llewellyn, supra note 34, at 299 (explaining the high 
rates of the intellectually disabled losing their parental rights internationally). 
 47.  Carol G. Taylor et al., Diagnosed Intellectual and Emotional Impairment 
Among Parents Who Seriously Mistreat Their Children:  Prevalence, Type, and 
Outcome in a Court Sample, 15 CHILD ABUSE & NEGLECT 389, 391 (1991) (discussing 
how the study examined the prevalence of psychological diagnoses among parents in 
TPR proceedings, the types of diagnoses, and the relation of the diagnoses to the TPR 
and other judicial outcomes). 
 48.  Id. at 393. 
 49.  Id. at 396–97. 
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had substance abuse problems rising to the level of clinical significance.50 
Nonetheless, the presence of a particular diagnosis or substance abuse 
problem did not necessarily predict the outcome of the TPR.51 

Parents with substance abuse issues were found to be the least likely 
to comply with the requirements of their reunification plan by a significant 
margin.52  Parents with diminished intellectual capacity were generally 
compliant and usually had the lowest incidence of previous legal 
problems.53  However, despite being more likely candidates for 
reunification by those objective measures, the children of parents with 
diminished intellectual capacities were permanently removed “nearly as 
often as substance-abusing parents and more often than emotionally 
disordered or nondiagnosed parents.”54  This study suggests two primary 
points about TPR proceedings:  (1) parents with mental disabilities are 
disproportionately more likely to face the loss of their parental rights, and 
(2) parents whose disabilities reduce their ability to participate in 
reunification services are as likely to lose their children as parents with 
significant drug and alcohol addictions.55 

2. The Challenges of Navigating the TPR Process with a Mental 
Disability May Make Termination Inevitable 

Involvement in TPR proceedings begins with the jarring and 
emotionally destabilizing removal of a parent’s child or children from the 
home.  Immediately after the removal, the child welfare agency begins 
planning for TPR,56 and the parent must act quickly to prevent TPR. 
However, parents with mental disabilities need support to manage the 
stress and challenges of the TPR process rather than the sink-or-swim 
status quo.57  Although reasonable efforts almost always include discussion 
of the parent’s mental disability, any services rendered are often cursory 
and short-term—not the prolonged and sustained service necessary for 

 

 50.  Id. 
 51.  Id. at 398. 
 52.  See id. 
 53.  Id. 
 54.  Id. 
 55.  See id. (noting certain types of mental disabilities resulted in a higher 
percentage of permanent removals, but in a case-by-case analysis, the determining 
factor was the parent’s ability and willingness to comply with court-ordered services). 
 56.  See Glennon, supra note 44, at 281 (describing the process of setting up a 
hearing as soon as possible after placement). 
 57.  See id. at 296. 
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maintaining and developing the skills needed for self-sufficient parenting.58 

Child welfare agencies do not generally provide mental health 
services; instead they make referrals to other agencies, which are not 
always sufficiently responsive to the tight timelines the TPR planning 
process demands.59  Additionally, the services provided are often 
standardized and may not meet the particular needs of a parent with a 
mental disability.60  For instance, in-home services usually do not make 
specific allowances for mental illness.61  A parent whose disability makes 
accommodating visitors according to the agency’s timetable difficult might 
be unable to comply with the in-home portion of the reasonable efforts.  
The lack of allowances for mental health problems increases mentally 
disabled parents’ stress and makes them less likely to comply with those 
portions of their reunification plans.62  Agencies and their plans are rarely 
designed with the needs of mentally disabled parents in mind.63 
Reunification plans often call for fast and decisive action by parents, which 
can be complicated by some types of mental disabilities.64 

When parents with mental disabilities do receive mental health 
services, those services do not necessarily improve their chances of 
reunification with their children.  They may “fall into a gap between the 
mental health system, which treats the individual without focusing on his or 
her parenting role, and the child welfare system, which judges the 
individual’s capacity to quickly meet the needs of his or her children.”65  At 
least one parent reported being told she should acquiesce to the TPR 
because parenting was simply too difficult for someone with that parent’s 
diagnosis.66  Because they struggle to meet the ideal of a self-sufficient 
parent, some parents with mental disabilities are never fairly evaluated as 

 

 58.  See id. at 282. 
 59.  Id. at 283. 
 60.  See Shade, supra note 39, at 202–03 (noting claims for help services are 
treated the same whether the request is for reasonable modifications or overall need 
for assistance). 
 61.  Glennon, supra note 44, at 296. 
 62.  Id. 
 63.  Id. 
 64.  See id. (expressing the necessity of comprehensive coordinated services—
not immediate decision making). 
 65.  Id. (citation omitted). 
 66.  See, e.g., id. at 293 (relaying the story of a mentally ill mother who now 
researches in this field). 
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parents and considered fit, despite having other strengths.67 

A parent’s disability may increase the likelihood of a child’s removal 
becoming permanent because the disability makes it difficult for the parent 
to comply with the requirements of the reunification plan.68  In particular, 
the higher TPR rates among parents with intellectual limitations are likely 
to be due to the attendant difficulties in complying with service plans.69  
Additionally, mental disabilities are not always immediately apparent.  As 
a result, mentally disabled parents are less likely to get the sort of 
accommodations that parents with physical disabilities might receive.70  The 
stigma associated with some mental disabilities also makes parents less 
likely to ask for treatment and accommodations.71  While a parent with a 
physical disability may evoke sympathy or, at worst, discomfort, a parent 
with a mental disability may frighten a service worker.72 

3. TPR Proceedings Present Special Risks for Violations of Disabled 
Parents’ Rights 

A disabled parent’s interests are vulnerable to being discounted in the 
balancing process of TPR.73  TPR proceedings involving parents with 
mental disabilities invite courts to treat those parents unfairly by focusing 
on the disability rather than parental conduct.74  Courts may be tempted to 
treat parents with disabilities as per se unfit to parent.75  Some critics of the 
status quo TPR system have argued subjecting parents with disabilities to 
treatment that is unfairly stringent because of their disabilities “violate[s] 
the rights to equal treatment and to individualized assessment safeguarded 
to such parents by the ADA and engage[s] in precisely the sort of 
discrimination that Congress intended to extinguish.”76  Additionally, 
 

 67.  Id. at 295 (citation omitted). 
 68.  Kerr, supra note 42, at 414–15 (summarizing two examples in which 
parents lost their children due to the circular nature of not being able to parent, only 
due to the requirements impossible to attain with the disability each had). 
 69.  See Taylor et al., supra note 47, at 398. 
 70.  Jane Byeff Korn, Crazy (Mental Illness Under the ADA), 36 U. MICH. 
J.L. REFORM 585, 640–41 (2003). 
 71.  Id. at 609. 
 72.  Id. 
 73.  Shade, supra note 39, at 158. 
 74.  Brief for Amer. Assoc. on Intellectual and Developmental Disabilities et 
al. as Amici Curiae Supporting Petitioner at 9, Irving N. et al. v. R.I. Dept. of Children, 
Youth, and Families, 549 U.S. 1252 (2007) (No. 06-603), 2007 WL 275955, at *9. 
 75.  See id. 
 76.  Id. at *11. 
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judges are every bit as susceptible as anyone else to bias and prejudice.  
Judges might unintentionally ignore evidence which does not conform to 
their preconceived notions of a disabled parent’s fitness.77 

4. The ADA May Provide Protection to Parents in TPR Proceedings 

The ADA requires public entities to make reasonable 
accommodations to allow people with disabilities full access to public 
services.78  Making reasonable accommodations requires more than 
opening the doors of a public entity to individuals with disabilities.  The 
ADA requires public entities to take steps to “ensure the equal right to 
enjoy those [services].”79  In a TPR context, disabled parents might argue 
the standardized or quasi-standardized services of a state do not address 
their individual needs and thus “the state is denying to parents with 
disability ‘the benefits of the services’ that are provided to nondisabled 
parents, in violation of the ADA.”80 

IV.  THE ADA AND TERMINATION OF PARENTAL RIGHTS 

Parents have asserted ADA defenses in TPR litigation with varying 
degrees of success.  This section will discuss how the ADA defense has 
fared in Iowa and in other states.  It concludes by noting the courts’ refusal 
to apply the ADA to TPR proceedings actually runs contrary to the 
ADA’s intent. 

A.  ADA Violations as a TPR Defense in Iowa 

Iowa courts have not yet fully explored the role of the ADA and 
alleged ADA violations in the TPR context.  No Iowa Supreme Court case 
explicitly allowed or denied an allegation of an ADA violation as a defense 
in TPR proceedings.81  The argument has not received much more 
attention in the Court of Appeals.  As Justice Sackett, Chief Judge of the 
Iowa Court of Appeals, noted: 

[Appellant] makes claims under the Americans with Disabilities Act 
and further contends the State did not recognize and accommodate her 

 

 77.  See McConnell & Llewellyn, supra note 34, at 309 (noting judges have 
rejected evidence supporting a different, nonprejudicial view). 
 78.  See 28 C.F.R. § 31.130(b)(7) (2010). 
 79.  Robert T. Drapkin, Protecting the Rights of the Mentally Disabled in 
Administrative Proceedings, 39 CATH. LAW. 317, 343 (2000). 
 80.  Shade, supra note 39, at 202 (citing 42 U.S.C. § 12132 (1995)). 
 81.  This assertion is based on the author’s independent research. 
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disability in supplying those services required as a part of the 
reasonable efforts the State is required to make to preserve a family.  
These are areas where prior cases provide little direction and I find the 
limited briefing hinders my review of these issues.82 

The court of appeals noted parents with disabilities certainly need 
special accommodations from the DHS, but the court suggested the 
termination hearing is too late to request those accommodations.83 

More often, when confronted with an alleged ADA violation in the 
TPR context, the court of appeals has withheld ruling on the claim by 
noting it was not preserved on appeal.84  Even when the court of appeals 
considers the merits of an ADA claim, the threshold the court applies to 
reasonable accommodations is fairly low.85  In another case, the court 
found the state of Iowa satisfied its ADA obligation by offering some 
mental health services, and it was the parent’s lack of cooperation that 
prevented the services from being effective.86  The court did once find 
appellants must specifically identify what reasonable accommodations they 
requested and were denied in order to claim an ADA violation.87  
Attempting to schedule a neuropsychological examination, despite the 
parent’s refusal to participate, was held to be a reasonable 
accommodation,88 as was referring a parent to mental health providers 

 

 82.  In re F.B. & T.B., No. 5-552/05-0916, 2005 Iowa App. LEXIS 789, at *19 
(Aug. 17, 2005) (Sackett, J., dissenting) (citation omitted). 
 83.  In re L.M.W., 518 N.W.2d 804, 807 (Iowa Ct. App. 1994). 
 84.  See, e.g., In re S.C. & A.C., No. 7-634/07-1233, 2007 Iowa App. LEXIS 
994, at *9 (Sept. 19, 2007); In re P.B., No. 7-528/07-1042, 2007 Iowa App. LEXIS 1009, 
at *5–6 (Sept. 19, 2007); In re T.M., No. 6-179/06-0124, 2006 Iowa App. LEXIS 294, at 
*5 (Mar. 29, 2006); In re C.A.R. & J.L.R., No. 5-185/04-1930, 2005 Iowa App. LEXIS 
224, at *4 (Mar. 31, 2005); In re C.M., No. 4-591/04-1052, 2004 Iowa App. LEXIS 1002, 
at *5–6 (Aug. 26, 2004); In re A.W., No. 2-421/01-1113, 2002 Iowa App. LEXIS 791, at 
*6 (July 19, 2002); In re M.B., No. 1-321/00-1776, 2001 Iowa App. LEXIS 462, at *15 
(July 18, 2001); In re C.M., 526 N.W.2d 562, 566 (Iowa Ct. App. 1994).  
 85.  See, e.g., In re T.L., No. 6-003/05-0615, 2006 Iowa App. LEXIS 111, at *7–
8 (Feb. 1, 2006) (Sackett, J., concurring specially) (noting that referring a mentally 
disabled parent to a mental health clinic was a reasonable accommodation without 
specifying under which statute he considered the referral qualified as “reasonable 
accommodation”). 
 86.  In re C.W.M.-I., No. 8-592/08-1022, 2008 Iowa App. LEXIS 518, at *6–7 
(July 30, 2008). 
 87.  In re M.C., Jr., No. 2-567/02-0860, 2002 Iowa App. LEXIS 823, at *5–6 
(July 31, 2002). 
 88.  In re S.S., No. 2-877/02-1421, 2002 Iowa App. LEXIS 1157, at *5–6 (Oct. 
30, 2002). 



Pannell 5.2 10/24/2011  3:41 PM 

1178 Drake Law Review [Vol. 59 

 

trained to deal with mental illness.89 

B.  ADA Violations as a TPR Defense in Other States 

Courts in other states have generally rejected the use of ADA 
violations in TPR proceedings, although differences in each state’s 
respective TPR statute leads to varied reasoning and vehemence.90  
Consequently, the analyses from other states illustrate the issues but are 
not controlling in Iowa.  Additionally, there does not appear to be a 
distinct majority perspective on the applicability of the ADA to TPR 
proceedings.  No court has held the ADA is absolutely not a defense in any 
TPR.  As explained, courts have instead generally looked to specific 
aspects of individual states’ TPR statutes or the facts of specific cases in 
order to find the ADA does not apply to the cases under consideration.  
Similarly, no court that suggests the ADA might provide protections to 
disabled parents has done so clearly and unequivocally, leaving the state of 
the law on this point unclear. 

Louisiana courts do not consider TPR proceedings to be services, 
programs, or activities within the meaning of the ADA, resulting in parents 
in TPR proceedings in Louisiana not receiving any ADA protections.91  
The Vermont Supreme Court also found the ADA inapplicable by ruling 
Vermont’s TPR proceedings are not services, programs, or activities under 
the law.92  The Vermont court took the analysis a step further and noted 
that, even if the ADA did apply to TPR proceedings, nothing in the ADA 
suggests dismissing a TPR petition is an appropriate remedy for a 
violation.93  The Wisconsin Court of Appeals found Congress did not 
intend to increase states’ ADA-compliance duties when providing services 
under state statutes.94  The Wisconsin court held, in essence, that because 
the services to be provided in TPR proceedings are already defined by 
statute and are thus presumably reasonable, the ADA’s mandate is 
unrelated and unnecessary.95 

 

 89.  In re C.M., 526 N.W.2d 562, 566 (Iowa Ct. App. 1994) (mentioning in 
dicta that, if the ADA does provide protections in TPR, then the referral to mental 
health professionals satisfied the reasonable accommodation requirement). 
 90.  See, e.g., In re B.K.F., 704 So. 2d 314 (La. Ct. App. 1997); In re B.S., 693 
A.2d 716 (Vt. 1997); In re Torrance P., 522 N.W.2d 243 (Wis. Ct. App. 1994). 
 91.  In re B.K.F., 704 So. 2d at 317. 
 92.  In re B.S., 693 A.2d at 720. 
 93.  Id. at 721. 
 94.  In re Torrance P., 522 N.W.2d at 245. 
 95.  Id. at 245–46. 
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Other state court decisions, while not explicitly holding the ADA 
provides a valid TPR defense, suggest some parents may be able to assert 
the ADA defense.96  While Wisconsin’s statute defines what services the 
state must provide parents in TPR proceedings, the TPR statute in Indiana 
has been interpreted to “not require the agency to prove that any services 
have been offered to the parent to assist in fulfilling parental obligations.”97 
The Indiana court went on to note that if Indiana’s statute did require the 
provision of specific services, the state’s failure to provide the required 
services in accordance with the ADA would provide parents with grounds 
for defending against a TPR.98  An unpublished Washington decision 
suggests an ADA defense might be available to parents in that state;99 
however, the court found the services provided to the mentally disabled 
parents—which included instruction, lessons in hygiene, cooking, childcare, 
and one-on-one instruction—were a reasonable accommodation to their 
disability, and the TPR was thus not vulnerable to an ADA attack.100 

Further complicating the matter is the prospect of parents alleging 
ADA violations not as a defense against TPR, but as plaintiffs in federal 
civil suits.  While holding the ADA does not provide a TPR defense, courts 
have noted parents are free to sue the states for damages in federal court.101  
However, despite the theoretical availability of this cause of action, parents 
whose parental rights have been terminated rarely file suits seeking 
damages for ADA violations against states.102  One possible explanation for 
this underutilized cause of action is that plaintiffs in such lawsuits are 
unlikely to prevail.  For instance, one Michigan mother filed suit against 
Michigan and the state agency employees who participated in her TPR.103  

 

 96.  See, e.g., In re Joshua R., No. 15381-9-III, 16766-7-III, 16552-2-III, 1998 
WL 465203 (Wash. Ct. App. Aug. 11, 1998). 
 97.  Stone v. Daviess Cnty. Div. of Children & Family Servs., 656 N.E.2d 824, 
830 (Ind. Ct. App. 1995) (citation omitted). 
 98.  Id. at 830. 
 99.  In re Joshua R., 1998 WL 465203, at *3–5 (involving an instance of TPR 
in which the parents asserted an ADA claim that was analyzed by the court but was 
unsuccessful because the state made reasonable accommodations). 
 100.  Id. at *4–5. 
 101.  Jennifer Wright Burke, Comment, Americans with Disabilities Act:  An 
Alleged Violation of the ADA Should Not Be a Defense in a Termination of Parental 
Rights Proceeding, 29 U. BALT. L. REV. 347, 348–49 (2000) (citing Stone, 656 N.E.2d at 
829–30 as a leading example of this approach). 
 102.  Id. at 373–78 (detailing the only three cases of this type brought in federal 
court). 
 103.  Bartell v. Lohiser, 12 F. Supp. 2d 640, 642 (E.D. Mich. 1998). 
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The court found the state and its employees were immune from ADA 
suits104 and in dicta noted her arguments were better-suited for defending 
against TPR.105 

C.  Barring ADA Defenses in TPR Undermines the Purpose of the ADA 

Despite the cases suggesting the availability of an ADA defense, 
ADA attacks on TPR proceedings have generally failed.106  This outcome is 
at odds with the purpose of the ADA.  Congress was aware of the 
challenges facing people with physical and mental disabilities in all aspects 
of life and did not choose to draft the ADA’s language regarding the 
provision of services any less broadly.107  In rejecting ADA protections 
during TPR proceedings, courts have mistakenly read the purpose of the 
ADA too narrowly.108  The unifying theory among courts rejecting the 
ADA defense appears to be that the ADA’s goals are wholly unrelated to 
the TPR process.109  A typical example of this theory is the Louisiana 
court’s ruling that TPR proceedings are not services, making the ADA 
inapplicable.110 

However, the definition of services in the ADA is quite broad and 
courts can reasonably interpret it to include TPR proceedings.111  TPR 
proceedings are held in public buildings, involve public employees, and are 
occasions for the state to insert itself into the lives of individuals.112  
Although the government’s actions in a TPR proceeding are usually 
mandatory and rarely welcome, they are services nonetheless.113  The trial 
of a criminal has qualified as a program or activity under the ADA, despite 
being both mandatory and quite unwelcome.114  Holding TPR proceedings 
are not services redefines services far more narrowly than Congress 

 

 104.  Id. at 649. 
 105.  See id. at 648. 
 106.  Glennon, supra note 44, at 289. 
 107.  Shade, supra note 39, at 216. 
 108.  See Teri L. Mosier, Note, “Trying to Cure a Seven-Year Itch”:  The ADA 
Defense in Termination of Parental Rights Actions, 37 BRANDEIS L.J. 785, 797–98 
(1998). 
 109.  See id. at 798. 
 110.  In re B.K.F., 704 So. 2d 314, 317 (La. Ct. App. 1997). 
 111.  Mosier, supra note 108, at 799. 
 112.  See id. (analogizing TPR to other areas of the Department of Justice 
providing similar “services”). 
 113.  Id. 
 114.  Yeskey v. Pa. Dep’t of Corr., 118 F.3d 168, 170 (3d Cir. 1997). 
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intended. 

Even if the proceedings themselves are not services, parents should 
still be able to raise ADA defenses in TPR proceedings.  A critical 
component of TPR hearings is evaluating the steps an agency has taken 
prior to terminating parental relationships.115  Consequently, even if the 
TPR proceeding itself is not a service, it is the venue for examining the 
provision of services and is the ideal opportunity for evaluating parents’ 
ADA compliance.116  Part of the function of the ADA is preventing one 
agency or branch of state government from perpetuating rights violations 
initiated by another agency or branch.117  If a court grants termination, 
despite the state’s failure to comply with the ADA in the provision of the 
pre-termination services, the court essentially approves a violation of the 
ADA.  It is difficult to imagine such judicial undermining was Congress’s 
intent in enacting the ADA. 

V.  THE UNIQUE PROBLEMS AFFECTING PARENTS WITH MENTAL 
DISABILITIES FACING TPR 

This section will discuss the difficulties parents with disabilities face in 
TPR proceedings, including the prevalence of stereotypes about parents 
with disabilities.  Although all parents facing TPR must overcome 
significant hurdles to retain their parental rights, parents with mental 
disabilities face even greater challenges due to discrimination.  As one 
advocate explains: 

In the context of the child welfare system, three types of discrimination 
are especially important:  first, the “sanism,” or prejudicial viewpoint 
toward mental illness; second, undervaluing the parent/child 
relationship; and third, the failure of public services to be modified to 
support parenting by individuals with mental illnesses.118 

Disability law scholars define “sanism” as an irrational prejudice 
regarding people with mental disabilities.119  Such prejudice most 

 

 115.  See Dale Margolin, No Chance to Prove Themselves:  The Rights of 
Mentally Disabled Parents Under the Americans with Disabilities Act and State Law, 15 
VA. J. SOC. POL’Y & L. 112, 122 (2007). 
 116.  Id. 
 117.  Id.  
 118.  Glennon, supra note 44, at 292. 
 119.  Michael L. Perlin, “What’s Good Is Bad, What’s Bad Is Good, You’ll Find 
Out When You Reach the Top, You’re on the Bottom”:  Are the Americans with 
Disabilities Act (and Olmstead v. L.C.) Anything More Than “Idiot Wind?”, 35 U. 



Pannell 5.2 10/24/2011  3:41 PM 

1182 Drake Law Review [Vol. 59 

 

commonly manifests itself in the belief that, despite the lack of supporting 
evidence, people with mental disabilities are inherently incompetent, 
deviant, dangerous, or violent.120 

In Iowa, this attitude is enshrined in section 232.116, where the 
grounds for termination of parental rights include circumstances such as 
the following: 

(2) The parent has a chronic mental illness and has been repeatedly 
institutionalized for mental illness, and presents a danger to self or 
others as evidenced by prior acts. 

(3) There is clear and convincing evidence that the parent’s prognosis 
indicates that the child will not be able to be returned to the custody of 
the parent within a reasonable period of time . . . .121 

Although the section appears superficially reasonable, it could allow 
for TPR in the case of a parent with depression, a history of 
hospitalizations, and a previous suicide attempt.  While such a person is 
likely to need some support to parent successfully, he or she is not 
necessarily a danger to a child.  Nonetheless, with the prevailing sanist 
attitudes in the American legal system, such a parent is subject to an 
increased likelihood of TPR. 

A.  General Stereotypes Regarding Parents with Mental Disabilities 

It can be difficult for parents with mental illnesses to receive fair 
treatment in the judicial system.  As a result of the stigma associated with 
mental illnesses, as well as the diminished visibility and understanding of 
mental illnesses when compared to physically impairing disabilities, 
“[p]eople with mental disabilities are the second-class citizens of the 
disabled community.”122  Because mental disabilities are difficult to see and 
quantify, courts often accommodate them to a lesser degree than physical 
disabilities.123  Lawyers and judges rarely challenge the influence of 
stereotypes surrounding parents with mental illnesses.124 

Even before a parent with a mental disability arrives in the 

 

MICH. J.L. REFORM 235, 236 (2001). 
 120.  Id. at 238. 
 121.  IOWA CODE § 232.116(1)(k)(2)–(3) (2009). 
 122.  Korn, supra note 70, at 651. 
 123.  Id. at 642. 
 124.  See Perlin, supra note 119, at 236. 
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courtroom, stereotypes may have already had an impact on the TPR 
process.  The court’s primary source of information in a TPR proceeding is 
the state agency.  Because ADA protections for parents remain unclear, 
caseworkers for parents with disabilities can “impose their own biases and 
perceptions about people with intellectual disability on proceedings.”125 
Additionally, although there is a broad spectrum of abilities and limitations 
among parents with disabilities, the discrimination against them tends to be 
class-based and “fails to make nuanced distinctions among the class 
members.”126  This lack of nuance is evident in Iowa’s grounds for TPR 
based on mental disability,127 which could result in painting parents with 
profound and incapacitating schizophrenia with the same broad brush as 
parents with depression and a history of self-injury. 

Parents with mental disabilities are commonly believed, without 
evidence, to be violent, incompetent, and dangerous.128  Caseworkers may 
infantilize or demonize parents with mental disabilities.129  Fear of being 
stereotyped and stigmatized prevents some parents from disclosing their 
disability and seeking treatment, making the caseworkers’ prejudices self-
fulfilling prophecies.130  On a system-wide level, some caseworkers fail to 
make the necessary efforts to preserve and reunite families because sanism 
leads them to believe any efforts they make are futile and mentally 
disabled parents cannot become capable of parenting.131  The taint of such 
prejudice may color the caseworker’s efforts in the concurrent planning 
phase, making TPR inevitable instead of merely possible.132  A caseworker 
is less likely to recommend helpful services if he or she is convinced the 
parent will remain unstable, dangerous, and violent regardless of those 
services.133 

B.  Specific TPR-Related Challenges for Parents with Mental Disabilities 

Within the TPR context, the actual limitations of parents with mental 

 

 125.  McConnell & Llewellyn, supra note 34, at 308 (citation omitted). 
 126.  Korn, supra note 70, at 600. 
 127.  See IOWA CODE § 232.116(1)(k)(1)–(3) (2009) (failing to delineate among 
mental disorders and instead basing TPR on broad, categorical findings). 
 128.  Korn, supra note 70, at 606–07. 
 129.  Id. at 606. 
 130.  Id. 
 131.  See Glennon, supra note 44, at 277–78 (detailing the opposite views on 
reunification, but explaining the importance parent advocates push). 
 132.  See id. at 279. 
 133.  Id. at 291. 
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disabilities coalesce with their imputed disabilities to create a situation in 
which such parents face the overwhelming likelihood of losing their 
parental rights.  A parent with a mental disability may simultaneously need 
extra help to retain his parental rights, yet he has a diminished likelihood 
of receiving that extra help.  The limited availability of services, coupled 
with such parents’ limited capacity to take advantage of those services, 
compounds the problems of the parents. 

1. Stereotypes About Parents with Disabilities Shape the TPR Process 

In addition to testimony from caseworkers, judges in TPR 
proceedings often rely on the testimony of expert witnesses regarding the 
mental disability of a parent.134  The testimony should be an assessment of 
the individual parent’s capabilities, but it is often instead a lesson in the 
general limitations facing individuals who share a diagnosis with the 
parent.135  The parent’s failure is often “‘projected and expected’” because 
the courts and some witnesses do not believe parents with mental 
disabilities are capable of becoming decent parents.136 

2. Parents with Disabilities May Hesitate to Ask for Necessary Services 

The tight timeframes and concurrent planning called for by the ASFA 
make it essential for parents to quickly rehabilitate themselves.137  Parents 
facing TPR rely on their state caseworkers to guide them through the 
process, but the same parents understand the caseworker is also evaluating 
them for fitness as parents.  As a result, parents with mental disabilities 
“may be fearful of alienating their caseworkers by being too demanding; 
may fear being stigmatized by their caseworker if they are seen as mentally 
ill; or may not be ready to acknowledge the presence of mental illness.”138 

A harmful side effect of the stigma surrounding mental disabilities 
entails parents being less likely to get help or seek accommodations 
because they do not want to face the added burden of discrimination.139 
The effect of such a problem is compounded by statutes such as Iowa’s, 
which includes in the grounds for termination being “repeatedly 

 

 134.  McConnell & Llewellyn, supra note 34, at 308. 
 135.  Id. (noting the testimony may be based on inference of other similar 
diagnoses). 
 136.  DeVault, supra note 7, at 787 (citation omitted). 
 137.  Glennon, supra note 44, at 280–81. 
 138.  Id. at 282. 
 139.  Id. at 293. 
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institutionalized for mental illness.”140  Although the intent of the section 
might have been to exclude from parenthood those individuals whose 
mental problems have led to frequent commitments, it also serves as a 
deterrent to a depressed parent contemplating voluntary check-in into a 
psychiatric hospital for treatment. 

3. Parents with Disabilities Need More Supportive Services 

Child protective agencies rarely provide individually modified 
services.141  Instead, these agencies provide parents with standardized 
services that may not take into account the particularized needs of a 
parent’s disability.142  This sets the parent up for failure.  For instance, 
many agencies require parents to take parenting classes.  However, classes 
are not usually tailored to accommodate parents with mental disabilities, 
which means these parents are less likely to successfully complete the 
classes.143 

Additionally, many parents with disabilities are required to obtain 
mental health counseling prior to reunification.  In general, counseling 
focuses on the parent as a patient with a disability rather than as a member 
of a family.144  Instead of focusing on helping the patient become capable of 
parenting, the counseling focuses on treating an illness.145  One former 
recipient of such services—now a researcher and advocate for parents with 
disabilities—reported her counselor even advised her that her children 
were contributing to her mental problems.146  The counselor advised her to 
give up her children instead of teaching her coping skills to continue 
parenting.147  To add insult to injury, “parents need childcare while they 
receive treatment, yet such childcare is almost never available at the same 
location as the treatment program, turning each office visit into a complex 
venture.”148 

People with mental disabilities face additional economic challenges.  

 

 140.  IOWA CODE § 232.116(1)(k)(2) (2009). 
 141.  See Kerr, supra note 42, at 415. 
 142.  Id. 
 143.  Glennon, supra note 44, at 297. 
 144.  Id. at 293. 
 145.  Id. 
 146.  Id. 
 147.  Id. 
 148.  Id. at 296. 
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Some mental disabilities make employment difficult to obtain.149  The 
intricacies of public benefits programs such as Social Security and other 
legal assistance are challenging to navigate and often present more barriers 
to self-sufficiency.150  The economic aspect of mental disabilities hampers 
parents’ efforts to provide the stable home life the agencies generally 
require.151 

C.  Theoretical Framework for an Advocate-Based Solution 

In response to these critiques, states often argue no amount of 
services can make most parents with disabilities suitable parents and 
conclude offering such services is unnecessary.152  Parent advocates counter 
by noting the high rate of TPR among parents with disabilities is a result of 
the states’ failure to provide adequate services.153  Neither position is 
completely correct or completely incorrect.  Although it is true no amount 
of services will make a parent in the “never suitable” category capable of 
parenting, states must do a better job of determining whether a parent is in 
the “never suitable” or “suitable with support” category.154  In order to 
accomplish this, the states must “ignore outmoded biases based on 
prejudice and misconceptions.”155  Instead of relying on bias, the states 
should evaluate the individual circumstances of each parent and specific 
child.156  Parent advocates are the actors in the system best-suited for 
tackling this problem. 

1. Using the ADA to Defend a Parent’s Rights 

Although it is unclear how successful a well-crafted, well-timed 
ADA-based challenge to a TPR in Iowa might be, the ADA remains a 
valuable tool for advocates.  Its emphasis on fairness and accessibility in 
the provision of services may allow advocates to force agencies to “address 
the attitudes of child welfare decision makers and encourage child welfare 
agencies to support rather than undermine parenting by individuals with 

 

 149.  Id. at 283. 
 150.  Id. at 283–84. 
 151.  Id. at 284. 
 152. See Kerr, supra note 42, at 413 (explaining courts do not require services if 
the individual is unlikely to benefit from them). 
 153.  Glennon, supra note 44, at 275. 
 154.  See Shade, supra note 39, at 162–63. 
 155.  Id. at 162. 
 156.  Id. 
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mental illnesses.”157 

Moreover, arguing an agency has violated a parent’s rights under the 
ADA is appropriate during a TPR proceeding by using the ADA as a 
remedial rights statute.  “[T]he ADA prohibits discrimination by the state. 
The parent’s objection is with the manner in which the state has treated her 
with respect to the evidence and the decision at the TPR.  The TPR may be 
the only feasible time for her to raise such an objection.”158 

The ADA allows advocates to ensure agencies are attempting to 
terminate parents’ rights because of problems with parenting rather than 
the presence of a disability.159  It remains acceptable to terminate parental 
rights due to the parent’s inability to parent; using the ADA to require 
reasonable accommodations allows advocates to ensure termination is 
based on actual limitations rather than diagnoses.160  It is important to note 
the parent is not trying to obtain traditional ADA relief in the form of 
damages.  The parent is merely trying to ensure evidence used against him 
is not the result of discrimination based on an illegal presumption.161 

2. Potential ADA Violations and Challenges 

A critical component of the state’s involvement with parents in this 
process is the evaluation.  Caseworkers investigate a parent’s home, living 
situation, medical, legal, and economic statuses, and determine whether the 
parent can safely raise a child, and if so, with what type of support.162  
Although the evaluation itself is not necessarily susceptible to 
discrimination, what the state does with the findings of the evaluation is.163  
If and when a state agency finds a child cannot safely remain with his 
parent, the parent’s advocate can use the ADA to force the agency to 
“prove this assertion through individualized, objective evidence of 
significant risk, rather than through suppositions based on stereotypes 
surrounding mental illness.”164 

If the process through which the agency evaluates a parent’s 
 

 157.  Glennon, supra note 44, at 276. 
 158.  Margolin, supra note 115, at 131. 
 159.  See Kerr, supra note 42, at 413. 
 160.  Id. 
 161.  Margolin, supra note 115, at 125. 
 162.  This information is necessary for the court to make a finding in the TPR 
proceedings.  See IOWA CODE §§ 232.116–.117 (2009). 
 163.  See Shade, supra note 39, at 202. 
 164.  Glennon, supra note 44, at 311. 
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suitability fails to make reasonable accommodations for a disability, said 
process violates the ADA.  If such a violation exists, the court should not 
perpetuate the violation by denying the parent the opportunity to 
challenge the agency’s recommendation.165  Arguing the evaluation is based 
on an ADA violation is one way in which a parent advocate can prevent 
such a perpetuation.166 

VI.  SPECIFIC RECOMMENDATIONS FOR APPLYING ADA PROTECTIONS 
TO TPR IN IOWA 

This Section will explore how the ADA should be applied to TPR 
proceedings in Iowa.  It will examine the shortcomings in the TPR system 
in Iowa, and it will address some of the common arguments against 
applying the ADA in TPR proceedings.  A two-pronged test is proposed 
for courts to determine whether the DHS has actually made reasonable 
accommodations or only just reasonable efforts. 

As discussed throughout, parents with disabilities facing a possible 
TPR need protection from discrimination.  Such parents in Iowa may not 
be getting the individualized attention and support they need.  Although 
some of those parents can improve and parent successfully, they may need 
help to do so.  In examining the question of ADA protections in TPR 
proceedings, it is important to note reasonable efforts and reasonable 
accommodations are not synonymous.  Although applying ADA 
protections to TPR in Iowa would not resolve every shortcoming in Iowa’s 
child welfare system, it would definitely be a step in the right direction.  
Moreover, the benefits of allowing an ADA-based defense in Iowa TPR 
proceedings outweigh the costs. 

A.  Parents with Disabilities Need Protection During TPR Proceedings 

Because of the profound effects of severing the parent–child bond in 
TPR proceedings, “a near-equal allocation of risk between the parents and 
the State is constitutionally intolerable.”167  The risks facing parents are 
compounded by the lack of double jeopardy protections—a state failing to 
terminate parental rights can gather more evidence, refile its petition, and 
make another attempt.168  As a result, such parents have a heightened need 

 

 165.  Margolin, supra note 115, at 122. 
 166.  Id. 
 167.  Santosky v. Kramer, 455 U.S. 745, 768 (1982). 
 168.  See id. at 764 (comparing TPR proceedings to criminal trials and 
revealing many similarities exist due to the absence of a double jeopardy protection for 
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for procedural protections.169  “When the State moves to destroy weakened 
familial bonds, it must provide the parents with fundamentally fair 
procedures.”170 

Additionally, the ability of states to investigate parents and build a 
case against them significantly outweighs parents’ ability to defend 
themselves.171  Most critically, especially given the described potential for 
influence of stereotypes, the Supreme Court noted the following: 

[T]he primary witnesses at the hearing will be the agency’s own 
professional caseworkers whom the State has empowered both to 
investigate the family situation and to testify against the parents.  
Indeed, because the child is already in agency custody, the State even 
has the power to shape the historical events that form the basis for 
termination.172 

The enormous power differential between the state and the parent 
creates the potential for parents to find themselves treated unfairly, with 
the result being loss of their children. 

B.  Parents in Iowa May Not Be Receiving the Necessary Protections 

It is legally insufficient for the Iowa DHS to respect parents’ rights 
prior to termination in only some, or even most, cases.  The DHS has the 
duty to “make reasonable efforts to prevent placement or to reunify 
families in each case.”173  Judges presiding over TPR proceedings need to 
ensure the DHS makes those reasonable efforts.  Judges do so with the 
assistance of the parties’ attorneys.  Nevertheless, a 1996 study of attorneys 
and judges involved in TPR in Iowa revealed significant shortcomings in 
the TPR process.174 

The authors of the study sent questionnaires to judges and attorneys 
involved in the various phases of TPR in Iowa.175  They found eighty-three 
 

parents in TPR proceedings).  
 169.  Id.  
 170.  Id. at 753–54 (emphasis added). 
 171.  Id. at 763. 
 172.  Id. 
 173.  In re L.M.W., 518 N.W.2d 804, 807 n.1 (Iowa Ct. App. 1994). 
 174.  See generally Haney & Kay, supra note 15 (undertaking an empirical 
study of the role of the judiciary and judicial officers mandated by the Iowa Code and 
explaining how this involvement in TPRs and child in need of assistance cases have 
actually been affected by the approach). 
 175.  Id. at 1646 (splitting the attorneys representing children and families 
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percent of attorneys and sixty-three percent of county attorneys had no 
training in child welfare decision making.176  Most attorneys reported 
understanding the background and causes of child abuse.177  Fewer than 
half, however, knew of experts who could testify about those factors.178  
Seventy-six percent of county attorneys reported being familiar with what 
reasonable efforts entail, but only forty-three percent of parents’ attorneys 
reported they knew what reasonable efforts were.179 

Despite their lack of training, most of the attorneys reported being 
familiar with the circumstances leading to removal in the cases they 
handled.180  However, the attorneys representing parents were not 
generally well-prepared for hearings.  Eighty-one percent of attorneys 
reported having met with their clients for an average of forty-five minutes 
prior to hearings, but nineteen percent of the attorneys did not even speak 
to their clients prior to the day of the hearing.181  Despite the importance of 
identifying and challenging the bias the DHS caseworkers brought to the 
process, county attorneys reported they spoke with DHS caseworkers prior 
to hearings sixty-three percent of the time.182  On the rare occasions the 
attorneys did consult with caseworkers, they did so for an average of only 
thirty minutes.183 

Twenty percent of parents’ attorneys reported they were not aware 
whether the local DHS had access to the necessary supportive services and 
resources to keep the family intact.184  Attorneys for parents generally 
knew what efforts the DHS pursued prior to removal.185  However, in only 
about sixty percent of cases did attorneys inquire about DHS efforts after 
removal, and in twenty percent of cases, parents’ attorneys reported being 
completely unaware of DHS contacts after removal.186  County attorneys 
also reported being generally unaware of what DHS workers did after 

 

apart from county attorneys). 
 176.  Id. at 1657. 
 177.  Id. at 1660. 
 178.  Id.  This number does not represent the county attorneys. 
 179.  Id. 
 180.  Id. at 1667–68. 
 181.  Id. at 1662–63. 
 182.  Id. at 1664. 
 183.  Id. 
 184.  Id. at 1660. 
 185.  Id. at 1668 (occurring in seventy-four percent of cases). 
 186.  Id. at 1669. 
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removal.187  While most parents’ attorneys reported they often challenge 
the reasonableness of post-removal efforts in TPR hearings,188 they should 
challenge them in every TPR proceeding. 

The study also identified problems in the judiciary.  Although the 
study found judges generally care about and evaluate the reasonableness of 
DHS efforts, the fact that the DHS is their primary source of information 
means the “judges may merely approve the DHS actions rather than 
monitor them . . . .”189  Because parents’ attorneys are not always familiar 
with the relevant issues in a hearing, important aspects of the 
reasonableness of DHS efforts may escape scrutiny.190  When presented 
with emergency circumstances in removal proceedings191 eighty-nine 
percent of judges said they would authorize removal regardless of whether 
the DHS made reasonable efforts in situations when “health and safety” of 
the child is in immediate danger.192  That finding suggests, at least in some 
circumstances, judges do not act as judicial monitors of DHS compliance 
with the reasonable efforts requirement.193  Even worse, most judges report 
they almost always find the DHS made reasonable efforts.194  Such a 
finding suggests either the DHS is perfect or judges are approving the DHS 
version of the story without adequate inquiry.195 

C.  Parents with Disabilities Are Capable of Improvement 

Contrary to stereotypes, parents with disabilities are capable of 
improving their parenting skills prior to TPR.  Although courts may 
consider the presence of a disability in evaluating a parent’s ability to raise 
a child safely, the presence of a disability alone is not sufficient for 
terminating parental rights.196  A person’s mental status is not a per se 

 

 187.  Id. 
 188.  Id. at 1672. 
 189.  Id. at 1684. 
 190.  Id. at 1685. 
 191.  Although this point is not directly applicable to the question of TPR, the 
judges’ attitudes during proceedings that precede TPRs illustrate a weakness in the 
overall system—i.e., judges relying on DHS information and lawyers failing to raise 
valid challenges. 
 192.  Haney & Kay, supra note 15, at 1681. 
 193.  Id. 
 194.  Id. at 1679 (deciding negatively in seven percent of the cases). 
 195.  Id. at 1679–80. 
 196.  Iowa ex rel. Leas in re O’Neal, 303 N.W.2d 414, 422 (Iowa 1981). 
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indicator of the person’s ability to parent or ability to learn to parent.197  
Two key stereotypes affect parents with mental disabilities:  (1) the belief 
such parents will inevitably mistreat their children and (2) any efforts to 
improve their parenting abilities are futile.198  However, researchers have 
found “[t]here is little empirical support for either presumption.”199 

Mental health is not static; parents with mental illness can improve 
their prognosis and parents with intellectual disabilities can work to 
improve their memory and comprehension.200  Additionally, the empirical 
evidence suggests having a parent with a mental disability is not an 
absolute indicator for poor outcomes for children.201  In fact, with the right 
supportive services, many parents who might otherwise be considered 
incapable of parenting can raise healthy and well-adjusted children.202  In 
short, no support can be found for the belief that parents with mental 
disabilities cannot become good parents; instead, there is ample support for 
the contrary.203 

D.  Improvement Is Only Possible with the Right Support 

In order for a parent with a mental disability to become suitable and 
stave off TPR, the parent needs supportive services.  To be effective, those 
services must be individualized, address topics for which the parent is 
motivated, occur in-home, include modeling, and followed up with 
occasional maintenance sessions.204  Additionally, the services should be 
integrated into the parents’ lives and include childcare as necessary.205 

In addition to the general guidelines described above, the TPR 
process must change in order to accommodate parents with mental 
disabilities.  Courts must first address and overcome the stereotype that 
people with mental disabilities are per se unable to parent.  The possibility 
of stereotypes and prejudice coloring the proceedings is present in every 

 

 197.  McConnell & Llewellyn, supra note 34, at 303 (citation omitted). 
 198.  Id. at 302. 
 199.  Id. at 303. 
 200.  Kerr, supra note 42, at 404–05. 
 201.  See Shade, supra note 39, at 160. 
 202.  Id. at 160–61. 
 203.  See McConnell & Llewellyn, supra note 34, at 306–07 (noting studies 
show disabled parents “can and do learn, apply new knowledge, and maintain new 
skills” (citation omitted)). 
 204.  Id. at 307. 
 205.  Glennon, supra note 44, at 308. 
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hearing.206  Prior to the hearing, the DHS planning process needs to be 
purged of prejudice as well.207  States must be required to provide services 
in a nondiscriminatory manner during the planning process. 

E.  Similarities and Differences Between Reasonable Efforts and Reasonable 
Accommodations 

Long before the TPR hearing, parents’ lawyers have an obligation to 
ensure the DHS is making reasonable efforts—an obligation Iowa lawyers 
may not be meeting.208  In addition to inquiring about reasonable efforts, 
lawyers should begin inquiring about reasonable accommodations as well.  
The parent’s lawyer is the party best-situated to know about the parent’s 
particular needs.  For instance, if a parent needs mental health counseling, 
the DHS worker might merely refer the parent to a community mental 
health organization.  If the lawyer knows the parent’s disability would 
make it difficult for the parent to take the necessary steps toward getting 
treatment, the lawyer might persuade the DHS to help the parent set up 
appointments and attend them. 

Courts handling DHS actions have found to constitute reasonable 
efforts tend to be general services offered to all parents.209  On the rare 
occasion Iowa courts evaluated reasonable accommodations in the TPR 
context, they found reasonable efforts are generally congruent with 
reasonable accommodations.210  However, the two terms are not 
synonymous and should not be treated as such by Iowa courts.  Although 
both terms require reasonableness, “efforts” refers to steps the DHS must 
take, while “accommodations” is a parent-centered term.  
Accommodations cannot be, by the very nature of the term, one-size-fits-
all; a program which is standardized for all recipients is not 
accommodating. 

To determine whether a plan reasonably accommodates a parent’s 
disability, Iowa courts should apply logic similar to that employed by the 

 

 206.  Kerr, supra note 42, at 402. 
 207.  See Glennon, supra note 44, at 298 (noting ways in which this can be 
done). 
 208.  Haney & Kay, supra note 15, at 1669 (providing low numbers of 
attorneys putting forth the expected effort). 
 209.  See, e.g., In re T.L., No. 6-003/05-1615, 2006 Iowa App. LEXIS 111 (Feb. 
1, 2006). 
 210.  See, e.g., In re C.W.M., No. 8-592/08-1022, 2008 Iowa App. LEXIS 518 
(July 30, 2008). 
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United States Supreme Court in Board of Education v. Rowley,211 as 
modified in Polk v. CSIU 16,212 when analyzing what level of supportive 
services allowing access to education satisfied the Individuals with 
Disabilities Education Act’s requirement of “free and appropriate public 
education” (FAPE).  To that end, in determining whether the DHS has 
provided reasonable accommodations, the court should ask two questions:  
(1) did the accommodation grant the parent access to the DHS services, 
and (2) was that access more than de minimis? 

An example of this may work as follows:  the DHS might require a 
parent to complete parenting education classes and, as part of that 
requirement, inform the parent of the times and locations of classes and 
procedure for enrolling.  For a parent without a mental disability, that is 
sufficient for the DHS to claim it has provided a service, and in any case 
the DHS has made a reasonable effort.  However, if the parent has a 
mental disability limiting the parent’s cognitive ability, the DHS has not 
made a reasonable accommodation.  Although the parent was granted 
access to the DHS service, the access was not more than de minimis 
because the parent’s cognitive disability erects a barrier between the parent 
and the services.  In order to satisfy the reasonable accommodation 
requirement, the DHS must offer some additional support to help the 
parent enroll in the parenting classes. 

There are other steps that would also ensure disabled parents’ plans 
are reasonable and appropriate.  Parents’ lawyers should take an active 
role in the planning process.213  In addition to appointed counsel, parents 
with significant cognitive mental disabilities might benefit from the 
appointment of a guardian ad litem.214  One structural solution would 
involve supervised living arrangements—disabled parents would have 
access to on-site childcare, counseling, parenting classes, and other 

 

 211.  Bd. of Educ. v. Rowley, 458 U.S. 176, 206–07 (1982) (finding the 
requirement was satisfied when a school provided a disabled student with some 
educational benefit). 
 212.  Polk v. Cent. Susquehanna Intermediate Unit 16, 853 F.2d 171, 184 (3rd 
Cir. 1988) (expanding on the notion in Polk by holding any benefit conferred by a 
special education program must be more than trivial in order to satisfy the FAPE 
standard). 
 213.  Glennon, supra note 44, at 299. 
 214.  Drapkin, supra note 79, at 345; see also In re F.B., No. 5-552/05-0916, 
2005 Iowa App. LEXIS 789, at *7–8 (Aug. 17, 2005) (a case in which a guardian ad 
litem was briefly appointed, suggesting a need for this solution). 
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support.215  Such an arrangement would “allow a parent with a mental 
illness to recover from a psychiatric crisis without separating parents and 
children.”216 

F.  Allowing an ADA Defense in TPR Proceedings Would Not Bar All TPR 

Disabled parents are not asking for an absolute shield against all TPR 
proceedings but rather for assurance agencies will not violate their rights 
during the process.  The ADA’s flexibility makes it a good tool for disabled 
parents to assert their rights without jeopardizing the role of TPRs in the 
child welfare system.217  An important distinction between the use of the 
ADA in TPRs and traditional ADA litigation is that parents would only be 
attempting to call into question “the agency’s presumption of fairness.”218 
In other words, allowing ADA defenses would not undermine the TPR 
system, but it would ensure the level of fairness required by the Court.219 

The application of the ADA should not be particularly onerous 
because the planning portion of the TPR process is theoretically 
individualized, if the DHS is satisfying its burden regarding reasonable 
efforts.220  Because the states already have a substantial burden of proof 
regarding a parent’s unfitness, complying with the ADA would not be a 
significant hardship for the state in that regard.221  A conflict between the 
ADA and the TPR framework need not exist.  The ADA merely requires 
the parent’s disability and what accommodations it warrants be taken into 
account when determining suitability, services, and compliance.222  DHS 
caseworkers and county attorneys could lay the foundation for successfully 
rebutting an ADA-based challenge by identifying in each service plan 
which steps are intended to provide reasonable accommodations.  Doing so 
would provide a better record for the court to evaluate the reasonableness 
of the accommodations made, as well as provide the state with guidelines 
and incentives for devising ADA-compliant plans. 

 

 215.  Glennon, supra note 44, at 307–08. 
 216.  Id. at 310. 
 217.  See Shade, supra note 39, at 164 (noting the ADA allows individuals to 
address discrimination—not necessarily just rid all services from being done). 
 218.  Mosier, supra note 108, at 801. 
 219.  See Santosky v. Kramer, 455 U.S. 745, 766 (1982) (discussing the fairness 
in weighing the interest of the parents against the state’s important interests). 
 220.  See Shade, supra note 39, at 201. 
 221.  See id. 
 222.  Kerr, supra note 42, at 411–12. 
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G.  Objections to the ADA Defense Available to States 

States need not provide accommodations if doing so would 
fundamentally alter the nature of the program.223  Although states might 
argue the increased cost of additional supportive services for disabled 
parents would fundamentally alter the program, such cost must be weighed 
against the cost of foster placement and termination.224  In that regard, 
evidence suggests even very expensive reunification efforts are cost-
effective compared to the long-term costs of termination.225 

Above and beyond the fundamental alteration argument, states might 
also argue compliance with the ADA is simply too expensive.  Such an 
argument ignores the central point of the ADA’s protections:  ensuring 
people with disabilities receive access to services they would not otherwise 
receive.226  Additionally, the cost of providing supportive services must be 
balanced against the costs of termination, as well as “the staggering social 
costs of destroying a loving family simply because parents with disability 
need help overcoming their disability.”227  Moreover, the ADA is intended 
to guarantee non-discriminatory access to government programs.228  
Sometimes this means added costs for the government, but such added 
costs are a necessary side effect of anti-discrimination legislation and not a 
legitimate basis for refusing to comply with the legislation.229 

States might also argue providing additional supportive services 
would create a direct threat to children.230  In order to make the direct 
threat argument successfully, the state must admit its initial assessment was 
incorrect and no services can make the parent suitable.231  Doing so would 
expose the state’s prior reasonable efforts as a charade.  Consequently, 
states are unlikely to rely on a direct threat defense. 

 

 223.  28 C.F.R. § 35.130(b)(7) (2010). 
 224.  Margolin, supra note 115, at 141. 
 225.  See id. at 139–41 (providing an example of such cost savings). 
 226.  See 42 U.S.C. § 12101(b)(1) (2006) (providing for a comprehensive plan 
to rid the country of discrimination); see also 28 C.F.R. § 35.130(b)(7) (2010) (making 
reasonable accommodations a requisite under the ADA framework). 
 227.  Shade, supra note 39, at 207. 
 228.  See 42 U.S.C. § 12132.  
 229.  See Shade, supra note 39, at 208–09. 
 230.  Margolin, supra note 115, at 141. 
 231.  See id. at 142. 
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VII.  CONCLUSION 

The difficulty facing parents with disabilities in TPR proceedings is 
compounded by the uncertainty.  Stereotypes about parents with disability 
persist and affect the outcome of TPR proceedings.  Although many 
parents understand the ADA protects them in other contexts, it remains 
unclear whether the Act’s protections extend to TPR proceedings.  One 
factor contributing to this uncertainty is the failure of parents’ lawyers to 
press the ADA defense in appeals.  In almost all of the cases in which the 
Iowa Court of Appeals encountered an ADA argument, the court noted 
the ADA argument had not been preserved on appeal, and thus the court 
did not need to rule on the question. 

Iowa lawyers for parents with disabilities facing TPR should use the 
ADA’s protections early and often.  In the planning phase, lawyers should 
ensure DHS is not providing their clients with standardized services that 
fail to take into account their client’s particular needs.  Beyond the 
planning phase, lawyers should press DHS witnesses at TPR hearings to 
justify their actions, especially regarding their reasonable accommodations 
or lack thereof.  The two critical aspects of the planning that lawyers 
should address are:  (1) whether the plan provides their clients with access 
to services and (2) whether access is greater than de minimis.  If the lawyer 
finds one or both of those elements are not met, the lawyer should argue 
the DHS failed to make reasonable accommodations, which denied their 
client access to the agency’s services.  The lawyer should then argue the 
TPR process should be halted until failure can be remedied.  Although 
applying the ADA to Iowa TPR proceedings may add cost and 
inconvenience to the process, it would also further the goal of the ADA 
and ultimately preserve families. 
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