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I.  INTRODUCTION 

A majority of state jurisdictions grant unpublished opinions only 
limited precedential authority, while other courts forbid such citation 
completely.  This forces litigants to guess how much weight, if any, should 
be placed on unpublished authority at trial and on appeal.  The policy 
reasoning used to justify rules that disallow citation to unpublished 
opinions is insufficient and, in turn, endorses a groundless and limiting rule 
that suppresses creative legal arguments.  Even in jurisdictions allowing 
citation, practitioners remain confused as to what weight should be allotted 
to these opinions.  After Anastasoff v. United States1 and Hart v. 
Massanari,2 cases in which Judge Arnold and Judge Kozinski, respectively, 
expounded arguments for both sides of the debate, scholars have written 
extensively regarding whether any weight should be given to unpublished 
authority in the federal court system.   

This Note reexamines the proper weight of authority that should be 
granted to unpublished opinions a decade after the Anastasoff–Hart debate 
and focuses on technology’s impact on the issue, particularly in light of the 
near ubiquity of online legal subscription-based and public domain 
databases.  An acute emphasis is placed on the effects of these rules in state 
jurisdictions, a majority of which continue to disallow such citation.  I 
propose that throughout state jurisdictions, courts should allow citation to 
unpublished opinions at trial and appellate levels and regard unpublished 
opinions as a new and stronger form of persuasive authority—exceedingly 
persuasive authority.   

This conclusion is based on four propositions, all of which contain one 
overarching principal.  First, because advancements in technology have 
made unpublished authority accessible to all, banning unpublished 
opinions should no longer be allowed at any level of court.  Second, 
unpublished authority exhibits characteristics distinct from those of 

 

 1. Anastasoff v. United States, 223 F.3d 898 (8th Cir. 2000). 
 2. Hart v. Massanari, 266 F.3d 1155 (9th Cir. 2001). 
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traditional secondary authority.  Therefore, unpublished authority 
transcends all other forms of traditional secondary authority.  Third, 
despite transcending secondary authority, unpublished authority lacks 
particular traits present in published opinions, and is therefore of lesser 
quality than published authority and cannot be weighted the same.  Fourth, 
weighing unpublished authority as exceedingly persuasive authority will 
create a powerful tool to gap-fill issues in the law.  Doing so will give 
litigants more caselaw to create or strengthen legal arguments.  It will also 
allow courts and litigants to better predict the way in which appellate 
courts are likely to rule on a particular issue.   

Intrinsic within these four propositions is the overarching principal 
that technology serves as an external force to the practice of law.  The law 
must evolve with the progression of technology to increase the quality and 
efficiency of the legal system.  These propositions are based on an 
evenhanded analysis of the merits supporting both sides of the argument, 
as well as quantitative research conducted in state and federal jurisdictions. 

Part II of this Note gives a brief background of precedent through 
English common law, continuing into the American legal system.  It also 
accounts for the inception of unpublished opinions, as well as current state 
rules banning their citation.  Part III focuses on arguments in favor of 
citation to unpublished opinions, while Part IV exposes arguments against 
such citation.  Next, Part V rebuts these arguments, showing why they are 
ultimately subordinate to arguments in favor of citation to unpublished 
authority.  Last, Part VI explains the definition of “exceedingly persuasive 
authority.”  It distinguishes between traditional secondary authority, 
unpublished opinions, and published authority, and identifies a way in 
which unpublished authority can be used in state jurisdictions to benefit 
litigants and courts alike. 

II.  BACKGROUND OF PRECEDENT IN THE LAW AND UNPUBLISHED 
OPINIONS 

To fully understand the debate at hand requires a brief background 
explaining the historical trends of precedent and unpublished opinions 
from the English common law to the United States’ adoption and 
application of unpublished opinions in the federal court system.  Precedent 
has historically been, and continues to be, regarded as an essential tool 
used by the legal system to afford a sense of predictability.  For example, a 
judge is “sworn to determine, not according to his own judgments, but 
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according to the known laws.”3  The doctrine also serves to separate 
legislative and judicial powers.  Permitting a judge to depart from 
precedent and publish her personal opinion of the law would effectively 
usurp power from the legislature.4  However, all forms of precedent are not 
created equal.  The United States’ legal system establishes a clear 
distinction between controlling and persuasive authority, with the latter 
having a nonbinding effect on the court.5 

Unpublished opinions are not a recent development in the law; they 
have existed for over three centuries and can be traced back to the reign of 
King James, when Sir Francis Bacon suggested cases of “‘merely iteration 
and repetition’” should be excluded from bound reports.6  However, 
published opinions were not the sole source of authority.  Judges and 
lawyers relied upon commentaries by Coke and Blackstone, rather than the 
text of published opinions, for the authors’ recapitulation of the law.7  This 
time period yielded an understanding of law different from the 
contemporary viewpoint.  Practitioners regarded the law as a separate 
entity that was not made by judicial opinions, but instead “‘a miraculous 
something made by nobody . . . and merely declared from time to time by 
the judges.’”8  The notion of a perfected system in which all cases of 
importance were reported and published is an inaccurate portrayal of 
history.  Multiple accounts of reporters suppressing or altering cases the 
publishers believed to be wrongly decided or contrary to the editors’ beliefs 
can be found throughout history.9  The above accounts and illustrations 

 

 3. 1 WILLIAM  BLACKSTONE, COMMENTARIES *69; see Anastasoff, 223 F.3d 
at 901 (quoting BLACKSTONE, supra). 
 4. THE FEDERALIST NO. 78, at 399 (Alexander Hamilton) (Buccaneer 
Books, 1992) (“To avoid an arbitrary discretion in the courts, it is indispensable that 
they should be bound down by strict rules and precedents, which serve to define and 
point out their duty in every particular case that comes before them . . . .”). 
 5. Hart, 266 F.3d at 1172–73.  Controlling authority stems from published 
opinions within the court’s jurisdiction.  Id. at 1172.  By contrast, persuasive authority 
denotes literary works and opinions outside of the jurisdiction, regardless of whether 
they are published.  BLACK’S LAW DICTIONARY 153 (9th ed. 2009) (declaring 
persuasive authority “carries some weight but is not binding on a court”). 
 6. Symbol Techs., Inc. v. Lemelson Med., 277 F.3d 1361, 1367 (Fed. Cir. 
2002) (citations omitted).  Lord Coke echoed this concern of redundancy in precedent 
as well.  Id. 
 7. Hart, 266 F.3d at 1165–66 (citing DANIEL J. BOORSTIN, THE MYSTERIOUS 
SCIENCE OF THE LAW 3 (1941)). 
 8. Id. at 1163–64 (quoting 2 JOHN AUSTIN, LECTURES ON JURISPRUDENCE 
OR THE PHILOSOPHY OF POSITIVE LAW 655 (4th ed. 1873)).  
 9. See id. at 1166–69 (detailing examples of judges and editors being very 
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prove the use of precedent by lawyers and courts has evolved over time.  In 
fact, our predecessors would have been confused and limited by such a 
rigid form of precedent, whereby a single case would establish a concrete 
rule in law.10 

Because the Framers regarded the idea of precedent to be embodied 
in Article III of the Constitution, the doctrine was engrained in the 
founding of the country.11  However, this is not to say the Framers intended 
all opinions to be published.12  The modern approach of disallowing 
citation to unpublished opinions was precipitated by increased litigation 
throughout the country, coupled with the fear of an exponential growth of 
voluminous caselaw.13  Despite this concern, almost every opinion in the 
federal circuit was published into the 1960s and 1970s.14  In 1964, following 
the federal courts’ decision to expand the courts and allow panels of three 
judges to hear cases in an attempt to expedite appeals, the Judicial 
Conference of the United States mandated circuits only publish opinions 
that added precedential value to caselaw.15  Moreover, those opinions 
chosen for publication were to be succinctly written.16  In 1974, the first no-
citation rules were implemented.17  Each circuit court was authorized to 
generate its own rules, with the philosophy that each circuit would serve as 
a separate legal laboratory accumulating experience.18  Over time, several 
state jurisdictions enacted no-citation rules similar to their federal court 
counterparts.19   
 

discretionary in what to follow and publish). 
 10. Id. at 1167.  
 11. See Anastasoff v. United States, 223 F.3d 898, 900, 902–03 (8th Cir. 2000) 
(explaining Framers’ expectation of reliance on precedent).  Madison anticipated 
precedent to be crucial in helping decipher issues brought to the Court regarding the 
Constitution.  12 PAPERS OF JAMES MADISON 250 (Robert A. Rutland et al. eds., 1979). 
 12. Anastasoff, 223 F.3d at 903 (noting limited publication at the time of the 
country’s founding was the rule because prior to the Constitution’s ratification, there 
was virtually no private or official reporting at the state level). 
 13. Kirt Shuldberg, Digital Influence:  Technology and Unpublished Opinions 
in the Federal Courts of Appeals, 85 CALIF. L. REV. 543, 545–47 (1997). 
 14. Id. at 546. 
 15. REPORT OF THE PROCEEDINGS OF THE JUDICIAL CONFERENCE OF THE 
UNITED STATES 11 (1964). 
 16. Id. 
 17. E.g., Weatherford v. State, 101 S.W.3d 227, 231–32 (Ark. 2003). 
 18. Melissa H. Weresh, The Unpublished, Non-Precedential Decision:  An 
Uncomfortable Legality?, 3 J. APP. PRAC. & PROCESS 175, 178 (2001). 
 19. Melissa M. Serfass & Jessie L. Cranford, Federal and State Court Rules 
Governing Publication and Citation of Opinions, 3 J. APP. PRAC. & PROCESS 251, 258–
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The birth of this limitation on litigants prompted criticism of the 
rules, the culmination of which was articulated by Judge Richard Arnold in 
Anastasoff.20  Judge Arnold held not only that unpublished opinions should 
be given precedential effect, but also that Eighth Circuit Local Rule 28A(i) 
was unconstitutional.21  Four months after its release, a second opinion held 
the opinion moot and vacated the judgment due to an unrelated tax issue.22  
Despite the effect the second opinion rendered on the first, the court made 
a point to reiterate the importance of settling the debate over unpublished 
opinions.23   

Poised as a direct refutation to the Eighth Circuit’s holding, Hart 
harshly criticized the history of precedent offered in Anastasoff, as well as 
the Eighth Circuit opinion’s overall position on unpublished authority.24  
The polarity of Hart and Anastasoff—despite the subsequent decision to 
vacate the prior holding of Anastasoff—was acknowledged in multiple 
succeeding federal decisions.25  Several judicial opinions took stances both 
in favor of and against the no-citation rules laid out in Anastasoff.26 

 

85 (2001) (providing an extensive table to illustrate state no-citation rules). 
 20. Anastasoff v. United States, 223 F.3d 898 (8th Cir. 2000). 
 21. Id. at 899.  Rule 28A(i) read as follows:   

Unpublished opinions are not precedent and parties generally should not cite 
them.  When relevant to establishing the doctrines of res judicata, collateral 
estoppel, or the law of the case, however, the parties may cite any unpublished 
opinion.  Parties may also cite an unpublished opinion of this court if the 
opinion has persuasive value on a material issue and no published opinion of 
this or another court would serve as well . . . . 

8TH CIR. R. 28A(i) (repealed 2007). 
 22. Anastasoff v. United States, 235 F.3d 1054, 1056 (8th Cir. 2000). 
 23. Id. 
 24. Hart v. Massanari, 266 F.3d 1155, 1159–63 (9th Cir. 2001); see also Anne 
Coyle, A Modest Reform:  The New Rule 32.1 Permitting Citation to Unpublished 
Opinions in the Federal Courts of Appeals, 72 FORDHAM L. REV. 2471, 2475–78 (2004) 
(summarizing the arguments posited by both circuit court decisions). 
 25. See Islam v. Option One Mortg. Corp., 432 F. Supp. 2d 181, 187 n.5 (D. 
Mass. 2006) (“This Court, in the past, has found the reasoning of Anastasoff ‘especially 
compelling’ and, despite the First Circuit’s rule, treated unpublished opinions of that 
court ‘with great care and respect.’” (citations omitted)); see also Coggon v. Barnhart, 
354 F. Supp. 2d 40, 51 n.4 (D. Mass. 2005); Alshrafi v. Am. Airlines, Inc., 321 F. Supp. 
2d 150, 160 n.9 (D. Mass. 2004). 
 26. Compare Islam, 432 F. Supp. 2d at 187 n.5 (following the stance laid out in 
Anastasoff), with Schaaf v. Kaufman, 850 A.2d 655, 660 (Pa. Super. Ct. 2004) (rejecting 
that stance). 
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The United States Supreme Court is cognizant of the tension between 
uninhibited citation to all opinions and the necessity of an expeditious 
process in the federal court system.  The Court reconciles the constitutional 
validity of no-citation rules by stating “stare decisis is not an inexorable 
command; rather, it ‘is a principle of policy.’”27  However, on multiple 
occasions the Court has criticized lower courts’ discretion in determining 
which opinions should be published.28  In United States v. Edge 
Broadcasting Co., the Supreme Court found it remarkable that an opinion 
finding an act of Congress to be unconstitutional went unpublished, 
declaring the “decision not to publish the opinion or permit it to be cited—
like the decision to promulgate a rule spawning a body of secret law—was 
plainly wrong.”29  Although the Supreme Court has taken the opportunity 
to lambaste specific decisions by lower courts to not publish precedent-
setting opinions, the Court did not take the opportunity to rule on any of 
the constitutional theories argued by no-citation opponents.30  Rather, it 
adopted Federal Rule of Appellate Procedure 32.1, which states: 

(a) Citation Permitted.  A court may not prohibit or restrict the 
citation of federal judicial opinions, orders, judgments, or other written 
dispositions that have been: 

(i) designated as “unpublished,” “not for publication,” “non-
precedential,” “not precedent,” or the like; and  

(ii) issued on or after January 1, 2007. 

(b) Copies Required.  If a party cites a federal judicial opinion, order, 
judgment, or other written disposition that is not available in a publicly 
accessible electronic database, the party must file and serve a copy of 
that opinion, order, judgment, or disposition with the brief or other 

 

 27. Payne v. Tennessee, 501 U.S. 808, 828 (1991) (citation omitted); see also 
Adarand Constructors, Inc. v. Peña, 515 U.S. 200, 231 (1995) (stating stare decisis is 
“‘[n]ot a mechanical formula of adherence to the latest decision, however recent and 
questionable, when such adherence involves collision with a prior doctrine more 
embracing in its scope, intrinsically sounder, and verified by experience.’” (citation 
omitted)).  
 28. Cnty. of Los Angeles v. Kling, 474 U.S. 936, 938 (1985) (“That decision 
not to publish the opinion . . . was plainly wrong.” (citations omitted)). 
 29. United States v. Edge Broad. Co., 509 U.S. 418, 425 n.8 (1993) (“We deem 
it remarkable and unusual that although the Court of Appeals affirmed a judgment 
that an Act of Congress was unconstitutional as applied, the court found it appropriate 
to announce its judgment in an unpublished per curiam opinion.”). 
 30. See infra Part III.C. 
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paper in which it is cited.31 

Although this enactment settles the citation debate among the federal 
courts, while still remaining silent on how much weight should be placed on 
these opinions, state jurisdictions must rely on prior case opinions and legal 
scholars when determining how to approach the issue of publication weight 
and authority.  In fact, most states either do not allow citation to 
unpublished authority at the appellate level32 or allow it only on a very 
restricted basis.33  Others bar unpublished opinions from appearing before 
any court in the state.34  A minority of states allow citation to unreported 
decisions if the party citing the authority provides copies for the court and 
opposing counsel.35  Currently, only Connecticut,36 Delaware,37 Michigan,38 
North Dakota,39 Ohio,40 Vermont,41 and Virginia42 grant unpublished 
opinions the weight of persuasive or controlling authority.  Alaska allows 
summary decisions to be persuasive authority only if no other case is on 
point.43  All other state jurisdictions either (1) completely disallow or 
severely restrict citation to unpublished authority—mainly limiting the 
 

 31. FED. R. APP. P. 32.1.  Rule 32.1 became effective December 1, 2006.  Id. 
 32. See, e.g., R.I. SUP. CT. R. APP. P. 16(h) (“Unpublished orders will not be 
cited by the Court in its opinions and such orders will not be cited by counsel in their 
briefs.  Unpublished orders shall have no precedential effect.”); WYO. R. APP. P. 9.06 
(“The opinion will not be published . . . and shall not constitute precedent of the 
appellate court.”). 
 33. See, e.g., ARK. S. CT. R. 5-2(d); ILL. SUP. CT. R. 23(e) (“An unpublished 
order of the court is not precedential and may not be cited by any party except to 
support contentions of double jeopardy, res judicata, collateral estoppel or law of the 
case.”). 
 34. See, e.g., ALASKA R. APP. P. 214(d); KY. R. CIV. P. 76.28(4)(c) (“Opinions 
that are not published shall not be cited or used as authority in any other case in any 
court of this state.”). 
 35. See, e.g., CONN. R. APP. P. § 67-9 (“A decision not officially reported may 
be cited before the court only if the person making reference to it provides the court 
and opposing counsel with copies of the decision.”); MICH. CT. R. 7.215(C)(1) (“A 
party who cites an unpublished opinion must provide a copy of the opinion to the court 
and to opposing parties . . . .”). 
 36. CONN. R. APP. P. § 67-9. 
 37. DEL. SUP. CT. R. 14(b)(4). 
 38. MICH. CT. R. 7.215(C)(1). 
 39. See N.D. R. APP. P. 35.1.   
 40. OHIO SUP. CT. R. FOR REPORTING OP. 2(G). 
 41. VT. R. APP. P. 33.1(c). 
 42. Fairfax Cnty. Sch. Bd. v. Rose, 509 S.E.2d 525, 528 n.3 (Va. Ct. App. 
1999) (citing Grajales v. Commonwealth, 353 S.E.2d 789, 790 n.1 (Va. Ct. App. 1987)). 
 43. See ALASKA R. APP. P. 214(d). 
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citation to establish res judicata, collateral estoppel, or establishing the law 
of the case—or (2) allow citations with the caveat that the unpublished 
opinions are not binding authority.44  Due to the advancement of and 
increased access to technology, state jurisdictions should follow the federal 
courts and the minority of states allowing citation to unpublished authority.  
Moreover, jurisdictions should employ the weighting analysis set forth in 
this Note to balance judicial efficiency with sufficient legal precedent.  
Refusing to recognize unpublished opinions in any form will cause the 
practice of law to continue down a path that need not be traveled when 
technology now bridges a gap that was formerly impractical to pass.   

III.  ARGUMENTS SUPPORTING CITATION TO UNPUBLISHED AUTHORITY 

From the enactment of the first no-citation, critics have spoken on 
both sides of the debate.  Arguments that attempt to justify disallowing 
citation to unpublished authorities are outweighed by arguments in favor 
of citing all opinions rendered by courts, regardless of their publication 
status.  Many compelling justifications for allowing citation to unpublished 
authorities exist.  One of the strongest arguments has evolved over the past 
 

 44. Alabama:  ALA. R. APP. P. 53(d), 54(d); Arizona:  ARIZ. SUP. CT. R. 
111(c); Arkansas:  ARK. S. CT. & CT. APP. R. 5-2(d); California:  CAL. R. CT. 8.1115; 
Colorado:  COLO. APP. R. 35(f); see In re Ballot Title 2005-06 No. 55, 138 P.3d 273 
(Colo. 2006); District of Columbia:  D.C. CT. APP. R. 28(h); Florida:  Dep’t of Legal 
Affairs v. Dist. Ct. of App., 5th Cir., 434 So. 2d 310, 311 (Fla. 1983); Georgia:  GA. CT. 
APP. R. 33(b); Hawaii:  HAW. R. APP. P. 35(c)(1); Idaho:  IDAHO SUP. CT. INTERNAL R. 
15(f), available at http://www.isc.idaho.gov/rules/internal108.pdf; Illinois:  ILL. SUP. CT. 
R. 23(e); Indiana:  IND. R. APP. P. 65(D); Iowa:  IOWA R. APP. P. 6.14(5); Kansas:  KAN. 
SUP. CT. R. APP. P. 7.04(f)(2); Kentucky:  KY. R. CIV. P. 76.28(4)(c); Louisiana:  LA. 
UNIF. R. CT. APP. 2-16.3; Maine:  ME. R. APP. P. 12(c) & Adv. Comm. Notes,  
Aug. 2004, available at http://www.courts.state.me.us./rules_forms_fees/rules/MRApp 
PPLUS6-10.pdf; Maryland:  MD. R. APP. REV. 8-114; Massachusetts:  Lyons v. Labor 
Relations Comm’n, 476 N.E.2d 243, 246 (Mass. App. Ct. 1985); Minnesota:  MINN. R. 
CIV. APP. P. 136.01(b); Mississippi:  MISS. R. APP. P. 35-A(b); Missouri:  MO. SUP. CT. 
R. CIV. P. 84.16(b); Montana:  MONT. INTERNAL OPERATING R. § I(c); Nebraska:  NEB. 
SUP. CT. R. 2(E)(4)–(5); Nevada:  NEV. SUP. CT. R. 123; New Hampshire:  N.H. SUP. 
CT. R. 20(2), available at http://www.courts.state.nh.us/rules/scr/scr-20.htm; New Jersey:  
N.J. R. GEN. APP. 1:36-3, available at http://www.judiciary.state.nj.us/rules/r1-36.htm; 
New Mexico:  N.M. R. APP. P. 12-405(C); New York:  see Eaton v. Chahal, 553 
N.Y.S.2d 642, 646 (Sup. Ct. 1990); Oklahoma:  OKLA. SUP. CT. R. 1.200(b)(5); Oregon:  
OR. R. APP. P. 5.20(5); Pennsylvania:  PA. INTERNAL OPERATING P. COMMONWEALTH 
CT. § 414; Rhode Island:  R.I. SUP. CT. R. 16(h); South Carolina:  S.C. APP. CT. R. 
220(a); South Dakota:  S.D. R. CIV. APP. P. 15-26A-87.1(E); Tennessee:  TENN. R. SUP. 
CT. 4(F)(1)–(2); Texas:  TEX. R. APP. P. 47.7; Utah:  UTAH CODE JUD. ADMIN. R. 4-
508, 4-605; Washington:  WASH. R. APP. P. 10.4(h); Wisconsin:  WIS. CT. R. APP. P. § 
809.23(3); Wyoming:  WYO. R. APP. P. 9.06. 
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decade as technology has ameliorated the former drawbacks to citation, 
such as access and effort required to research the law.  Also, any decision 
made by an appellate court creates new law, even if the decision merely 
applies a previously established rule to a different set of facts.  Prohibiting 
citation to unpublished authority runs against the doctrine of stare decisis.  
It also infringes upon rights granted through the Due Process and Equal 
Protection Clauses, as well as Article III of the Constitution.  Moreover, 
the judicial system needs more precedent, as evinced by litigants and courts 
alike citing to unreported decisions despite rules forbidding the practice.  
Finally, allowing litigants to cite unpublished authority reminds the courts 
of their own words, improving judicial accountability for prior decisions.  
Each of these arguments is addressed in turn. 

A.  Technology Ameliorates Former Drawbacks to Citation 

Many arguments against citation to unpublished authority were made 
at a time during which the Internet was in its infancy—an inchoate concept 
rather than a near necessity in the practice of law.  The Internet has since 
transformed the practice of law and has acted as a catalyst for the 
dissemination and research of the law.  Even as recently as a decade ago, 
the Internet was regarded as a powerful tool, but it was not in the form of 
ubiquity that it presents itself to practitioners today.45  With subscription 
databases such as Westlaw46 and LexisNexis,47 as well as university- and 
government-maintained databases,48 it is becoming increasingly difficult to 
find an opinion that is not available to the public.49  Free databases, such as 
the Public Library of Law, are also available for anyone to use, free of 
charge.50  Recently, Google weighed in as a potential game changer in 

 

 45. See infra notes 57–61 and accompanying text. 
 46. Welcome to West, WEST STORE, http://www.west.thomson.com (last 
visited Apr. 1, 2011). 
 47. LEXISNEXIS, http://www.lexisnexis.com (last visited Apr. 1, 2011). 
 48. See, e.g., Archive of Opinions for the Iowa Court of Appeals, IOWA JUD. 
BRANCH, http://www.iowacourts.gov/Court_of_Appeals/Opinions_Archive/index.asp 
(last visited Apr. 1, 2011).  Although many state jurisdictions make all their opinions 
available online to the public, they do not always offer the search term queries offered 
by other databases.   
 49. Williams v. Dallas Area Rapid Transit, 256 F.3d 260, 261 (5th Cir. 2001). 
 50. PUBLIC LIBRARY OF LAW, http://www.plol.org (last visited Apr. 1, 2011); 
see also Tim Stanley, The Public Library of Law—The Largest Free US Case Law 
Database on the Internet from FastCase, JUSTIA L. TECH. & LEGAL MARKETING BLOG 
(Feb. 13, 2008), http://onward.justia.com/useful-tools-web-sites-200-the-public-library-
of-law-the-largest-free-us-case-law-database-on-the-internet-from-fastcase.html. 
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online legal research with its launch of a legal opinions and journals section 
of Google Scholar on November 17, 2009.51  Moreover, on December 17, 
2002, a law became effective that mandated all federal court opinions be 
made available via the individual court’s website.52  These sites significantly 
lower what was once a cumbersome barrier to lay persons and solo 
practitioners by making all unpublished opinions viewable from an Internet 
browser. 

Underlying the concept of technological feasibility is access to such 
technology.  To use these research tools, one must have access.  Today a 
vast majority of public libraries allow Internet access to the public.  Some 
law libraries even offer public access to subscription databases and other 
online legal tools.53  The ability of libraries to hold these services out to the 
public is a direct result of technological innovation, which has decreased 
the price of what once was a very expensive piece of equipment.  At their 
inception, computers were prohibitively expensive—only those with great 
means could justify their purchase.  In 1984, fewer than ten percent of 
households in America were equipped with computers.54  Only nineteen 
years later, this number increased to nearly sixty-two percent.55  Access to 
online content has spread rapidly throughout the country as well.  In only 
seventeen years, the Internet has become generally available to the 
public.56  At its advent “in 1994, fewer than two out of every ten Americans 

 

 51. Finding the Laws that Govern Us, OFFICIAL GOOGLE BLOG (Nov. 17, 
2009), http://googleblog.blogspot.com/2009/11/finding-laws-that-govern-us.html  
(“Starting today, we’re enabling people everywhere to find and read full text legal 
opinions from U.S. federal and state district, appellate and supreme courts using 
Google Scholar. You can find these opinions by searching for cases (like Planned 
Parenthood v. Casey), or by topics (like desegregation) or other queries that you are 
interested in.”). Google’s site seems to be developed for citizens with little to no legal 
training.  See id. (“We think this addition to Google Scholar will empower the average 
citizen by helping everyone learn more about the laws that govern us all.”). 
 52. E-Government Act of 2002, Pub. L. No. 107-347, § 205(a)(5), 116 Stat. 
2899, 2913 (codified at 44 U.S.C. § 3501 (2006)). 
 53. See, e.g., Visitor Computers, DRAKE UNIV. L. SCH., http://www.law.drake 
.edu/library/?pageID=visitorComputer (last modified May 26, 2009). 
 54. U.S. CENSUS BUREAU, P23-208, COMPUTER AND INTERNET USE IN THE 
UNITED STATES (2003), available at http://census.gov/prod/2005pubs/p23-208.pdf. 
 55. Id. 
 56. UNIV. OF S. CAL., ANNENBERG SCH. FOR COMMC’N, ANNUAL INTERNET 
SURVEY BY THE CENTER FOR THE DIGITAL FUTURE FINDS LARGE INCREASE IN USE OF 
ONLINE NEWSPAPERS 3 (2009), available at http://www.digitalcenter.org/pdf/2009 
_Digital_Future_Project_Release_Highlights.pdf. 
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used the Internet.”57  By 2009, this number had increased to more than 
eighty percent.58   

America’s increasing access to this technology highlights the evolving 
nature of legal research.  A decade ago, this access and availability 
argument could only be made on behalf of the wealthiest researchers.59  
While unequal access to such a powerful tool does not allow equal justice 
for all, less affluent researchers and individuals have gained access over 
time to the same tools that were earlier available only to the wealthy.60  
The near ubiquity of computers and the Internet allows one to combine the 
notions of technological ability and access to such technology.  With such 
access, the argument follows that all information and search tools available 
online are likewise available to the researcher. 

The accessibility of all opinions via browser, rather than volume form, 
ameliorates any additional burden of having to sort through a greater 
amount of opinions to find the law.  Not only has technology changed the 
availability of these opinions, it also has transformed the way in which 
researchers sift through thousands of opinions to find the limited number 
of cases applicable to their issue.  As one commentator explained the 
evolution of legal research due to new technology: 

[E]ven with the huge increase in the number of reported and 
unreported decisions, the burden of researching this corpus bears no 

 

 57. Id. 
 58. Id.  These statistics suggest it is currently more convenient for a lay person 
to access any case online rather than find a library complete with the relevant volume 
of reporters.  The Internet is available in almost every public library, with thousands of 
libraries throughout the country.  Logically, the amount of public libraries in America 
easily dwarfs the number of law libraries containing reporters. 
 59. See U.S. DEP’T OF COMMERCE, NAT’L TELECOMMS. & INFO. ADMIN., 
FALLING THROUGH THE NET:  DEFINING THE DIGITAL DIVIDE 18 (1999), available at 
http://www.ntia.doc.gov/ntiahome/fttn99/fttn.pdf (displaying the gross difference in 
percentage of computer ownership by income). 
 60. The perpetual movement toward technological ubiquity is not an original 
concept; it is a new application of an axiom found throughout social history.  The desire 
of a person to achieve what another individual already has is a well founded concept 
that goes toward identifying the engine of a population’s desire for more technology.  
See ALBERT BORGMANN, TECHNOLOGY AND THE CHARACTER OF CONTEMPORARY 

LIFE:  A PHYILOSOPHICAL INQUIRY 112 (1987) (“The unequal levels of availability 
represent a synchronic display of the stages of affluence that many people can hope to 
pass through.  What the middle class has today the lower class will have tomorrow, 
while the middle class aspires to what the rich have now.”). 
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relationship to the pain lawyers used to endure to drag out volumes of 
the old Decennial Digests, wandering aimlessly using the very rough 
tool of West Digest key numbers, for that nugget of a case buried in 
some dusty supplement, the consulting of which was both a tedious 
and essential research process when I was first called to the bar.61 

The notion of additional caselaw creating unbearable amounts of 
work for the researcher is all but eliminated with the current research tools 
available.  Search terms and topic headings reveal cases in seconds, 
replacing hours of flipping through pages of indices and digests to find the 
right law in the right jurisdiction.62  These new search engines discard 
99.9% of the database’s cases as irrelevant, leaving only a handful of 
relevant cases to read through to find the law.63  The opinions not discarded 
will take even less time to read if they are unpublished and on point, as 
unpublished opinions are often very short decisions.64   

The efficiency gained through these technological advancements 
increases exponentially as a topic becomes more complex.  When the 
researcher wishes to merely retrieve one opinion, the time saved in typing 
the citation into the database is relatively minimal compared to retrieving 
the reporter from the shelf.65  However, when the project becomes more 
advanced, in turn requiring one to sift through numerous opinions and 
reporters to find the answer to a nuanced question of law, the time saved 
using online database search queries could turn a multiday project into an 
assignment completed in a matter of hours.   

Hence, the argument against citation to unpublished opinions seemed 
more justifiable before the advent of this technology than it does today.  
Already burdensome projects would have become arduous when the 
researcher needed to add unpublished opinions to the list of authorities to 
check.  The impact of this encumbrance is substantially mitigated for the 
online researcher.  Although the unpublished authority increases the 
amount of caselaw to research, the exponential increase in efficiency 
through online search-term queries avoids what would have become a 

 

 61. Lawrence J. Fox, Those Unpublished Opinions:  An Appropriate 
Expedience or an Abdication of Responsibility?, 32 HOFSTRA L. REV. 1215, 1220 
(2004). 
 62. See id. 
 63. Id. 
 64. Id. at 1221.  
 65. This is under the assumption the researcher has the reporters on hand and 
does not have to travel to a library to conduct the research. 
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seemingly insurmountable project in the past.66  Most likely, the time taken 
to research published and unpublished authority will be even less than if 
the researcher were to use reporters to locate only published authority.  In 
sum, these technological advancements, which have increased the 
efficiency of the researcher, have in turn advanced the profession of law.  
Less time is needed to locate all the authority in an area of law, allowing a 
researcher to effectively show a court the complete ambit of prior caselaw 
on an issue. 

Law schools place an acute emphasis on students’ online research 
skills.  Although students are taught how to use the books of the library, as 
the technology has evolved, so has the syllabus of the legal research class.  
Law school libraries are becoming less crowded, as students elect to 
perform their research online rather than search the shelves for each 
decision.67  Students are taught how to efficiently use leading research 
databases, such as LexisNexis and Westlaw.68  This younger generation of 
lawyers relies substantially on online research, which retrieves all forms of 
authority—primary, secondary, controlling, and persuasive.  Students are 
understandably confused and frustrated when a case on point, which is as 
easily accessible as all other cases in a jurisdiction, is forbidden from 
citation.  Today, no-citation limitations put in place to protect students and 
researchers from unduly burdensome research no longer serve their 
previously intended purpose.69  The progression of technology is allowing 
for an evolution in precedent, which is only being held back by these 
obsolete court rules. 

A decade ago this technology was in its infancy; however, over time, 
the hardware and software used to navigate the Internet has improved.  In 
a narrower sense, the research databases used to locate caselaw have also 
improved.70  The maturation of technological and legal tools has made 
 

 66. See Fox, supra note 61, at 1220. 
 67. E.g., Michael D. Murray, Course Syllabus:  Legal Research & Writing  
4, 7, 8 (2004), available at http://www-mickunas.cs.uiuc.edu/pub/Law/lrw/Syllabus 
%20LRW%20Fall%2004%5B1%5D.pdf (detailing the information taught in the class, 
which includes multiple weeks of electronic database-research training). 
 68. Id. 
 69. See Shuldberg, supra note 13, at 545–47 (detailing the purpose of the no-
citation rules as a response to concerns of voluminous growth in reports to 
accommodate opinions). 
 70. Most recently, Thomson Reuters released WestlawNext, a legal research 
database utilized almost like a regular Internet search engine.  See WestlawNext Legal 
Research System, THOMSON REUTERS, http://west.thomson.com/westlawnext/default 
.aspx?promcode=623192F95591&PromType=internal (last visited Apr. 3, 2011). 
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these once-difficult-to-locate opinions ubiquitous as all unpublished 
opinions are now available to the public and legal practitioners through 
public, subscription-based, and government databases.71  The addition of 
unpublished opinions to the corpus of this caselaw does not correlate to an 
added burden on the researcher, as more sophisticated search processes 
have practically replaced the nearly obsolete, cumbersome reporter-based 
research process.72  Because of the availability of online databases and 
technology to access these opinions coupled with the vast improvements in 
searching for the law, the once-high hurdle placed in front of practitioners 
to sort through a body of unpublished opinions has been all but completely 
ameliorated. 

B.  Any Decision Made by an Appellate Court Creates New Law 

Although some scholars and judges argue some judicial opinions add 
no precedential value,73 many argue each opinion contributes something to 
the law.  Judge Arnold shared this latter viewpoint, stating, “Every case has 
some precedential value, maybe not much, but some.”74  It is not 
uncommon for a court to disseminate multiple opinions reiterating the 
same rule of law; the fact the same rule has been restated in multiple 
opinions does not automatically render subsequent decisions duplicative.75  
Instead, the rule is being applied to differing factual scenarios, showing 
litigators not only what the law is, but how the law should be applied under 
a different array of circumstances.76  Trial judges are able to look toward 
unpublished rulings for guidance on the case at hand, as multiple opinions 
not only state the rule, but elucidate the higher court’s rationale, which 
puts the rule into context.  One commentator offered a strong analogy: 
“Cases are like fingerprints.”77  “Many may look alike, but in reality there 
is always at least one distinguishing detail.”78  Applying the same rule of 
law to multiple fact patterns will allow practitioners and judges the 
 

 71. See supra notes 46–50. 
 72. See Fox, supra note 61, at 1220. 
 73. See infra Part IV.C. 
 74. Richard S. Arnold, Unpublished Opinions:  A Comment, 1 J. APP. PRAC. 
& PROCESS 219, 223 (1999).  
 75. See id. (explaining cases utilizing the same rule are often distinguished 
though the rule was restated). 
 76. Id. 
 77. Jon A. Strongman, Comment, Unpublished Opinions, Precedent, and the 
Fifth Amendment:  Why Denying Unpublished Opinions Precedential Value Is 
Unconstitutional, 50 U. KAN. L. REV. 195, 214 (2001). 
 78. Id. 
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opportunity to analogize the closest form of precedent to the facts at hand. 

The vast amount of unpublished authority with concurrences79 and 
dissents80 gives evidence to the proposition that, in fact, the law is not as 
developed as critics believe it to be.81  For example, a study of unpublished 
opinions revealed the following: 

[T]he unpublished opinions . . . studied included a surprising number 
of reversals, dissents, and concurrences . . . . suggest[ing] that panels 
authoring unpublished opinions reach some results with which other 
reasonable judges would disagree. . . .  [F]ailing to give unpublished 
opinions precedential effect raises the very specter described by the 
Eighth Circuit:  that like cases will be decided in unlike ways . . . .82   

The argument that unpublished opinions are a simple mechanical 
application of the law falters when at least two judges in a panel of three 
reach opposite conclusions or conclusions based on different grounds.83  
Two judges reaching different conclusions simply illustrates the 
fragmentary nature of a particular area of law—both analyze the same 
precedent, but neither reach the same conclusion.84  Moreover, judges do 
not exhibit consistent tendencies when choosing which decisions should or 
should not be published.85  Such variance suggests the decision to publish 
these opinions is based not solely on the merits of the opinions, but also on 
the subjectivity of the panel.86  Under this rationale, it seems very possible 
for new law to be swept under the rug of unpublished authority, creating an 

 

 79.  See, e.g., Williams v. Williams, No. 1176-08-2, 2009 WL 2143779, at *1, *8 
(Va. Ct. App. July 21, 2009). 
 80. See, e.g., Dyer v. Commonwealth, No. 2926-08-2, 2010 WL 271282, at *1, 
*7 (Va. Ct. App. Jan. 26, 2010). 
 81. See Deborah Jones Merritt & James J. Brudney, Stalking Secret Law:  
What Predicts Publication in the United States Courts of Appeals, 54 VAND. L. REV. 71, 
119 (2001) (noting these divergences are due to tactual meanings of the law and its 
application). 
 82. Id. 
 83. See Shuldberg, supra note 13, at 552. 
 84. See, e.g., Williams v. Dallas Area Rapid Transit, 256 F.3d 260, 262 (5th 
Cir. 2001) (“In the first half of 2001, this circuit has declined to publish at least four 
opinions in which a judge dissented, indicating that at least one of our number felt that 
each of those cases was not an easy application of existing law to indistinguishable 
facts.”). 
 85.  Merritt & Brudney, supra note 81, at 120.  
 86. Id.; see also Boyce F. Martin, Jr., In Defense of Unpublished Opinions, 60 
OHIO ST. L.J. 177, 188–89 (1999). 
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“underground body of law.”87 

This is the grave concern regarding unpublished authority: law 
masked as mere reiteration of a rule actually creates an important addition 
to a body of caselaw.88  For example, the Anastasoff–Hart debate was 
caused by Christie v. United States,89 a case of first impression designated 
“not for publication.”90  Christie dealt with the “mailbox rule” of 26 U.S.C. 
§ 7502, a statute that saves tax claims “that would have been timely if 
received when mailed,” rather than upon receipt.91  The defendant in 
Anastasoff argued that even if part of the tax claim was untimely, the 
statute analyzed in Christie should apply to save taxpayers from a possibly 
sluggish postal service.92  The Anastasoff court used the Christie decision as 
precedent, despite its nonpublication, because it—unlike any published 
opinion—addressed this identical issue.93  Other scholars have sifted 
through groups of unpublished opinions, only to find numerous instances 
of new law created by unpublished, noncitable opinions.94  The concern of 
hiding new caselaw is well documented: courts are forced to choose 
between using an unpublished authority on point or following no-citation 
court rules that turn a blind eye to an unpublished case that could settle the 
dispute. 

At the time of the decision to publish, a panel of judges is often 
unaware of the likelihood the case will hold precedential weight over time.  
 

 87. See Anastasoff v. United States, 223 F.3d 898, 904 (8th Cir. 2000) (warning 
against the problems of unpublished opinions being treated as “good for one place and 
time only”). 
 88. See Merritt & Brudney, supra note 81, at 120–21 (explaining unpublished 
opinions, with which judges can and do disagree, create problems for future decision 
makers). 
 89. Christie v. United States, No. 91-2375MN, 1992 U.S. App. LEXIS 38446 
(8th Cir. Mar. 20, 1992). 
 90. Coyle, supra note 24, at 2487.  
 91. Anastasoff, 223 F.3d at 899; see 26 U.S.C. § 7502 (2006). 
 92. Id. 
 93. Id. (“We rejected precisely the same legal argument in Christie v. United 
States . . . .  [Christie] is our only case directly in point . . . .”). 
 94. See, e.g., James N. Gardner, Ninth Circuit’s Unpublished Opinions:  
Denial of Equal Justice?, 61 A.B.A. J. 1224, 1226 (1975) (providing examples of the 
Ninth Circuit deciding not to publish cases “that, if published, would set precedent”); 
Pamela Foa, Comment, A Snake in the Path of the Law:  The Seventh Circuit’s Non-
Publication Rule, 39 U. PITT. L. REV. 309, 315–38 (1977) (providing an analysis of an 
evaluation of a six-month period of decisions in the Seventh Circuit and ultimately 
concluding “cases are being decided which (if given precedential effect would) create 
new law”). 
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One attorney has stated: 

[T]he assumption that any court can know, at the time of issuing a 
decision, that the decision neither adds (whatsoever) to already 
existing case law and that it could never contribute (in any way) to 
future development of the law, strikes even me as hero-worship taken 
beyond the cusp of reality.95 

A decision that, upon publication, was less than impactful might later 
be very important to a specific client’s case as new fact patterns arise.  No 
line can be drawn to separate those cases that will forever be a legal 
redundancy from those that, in time, will have an increasing precedential 
effect on litigants.  Our appellate courts are not omniscient; judges should 
not be called upon to determine the precedential significance of their ruling 
at the time the decision is drafted.96  Any opinion rendered contains at least 
a scintilla of new law.97  It is unfair to expect judges to know, upon selecting 
an opinion for publication, the precise impact of each decision.98  
Ultimately, hiding these decisions from citation deprives litigants and 
courts of new law. 

C.  Refusing Citation Runs Against the Doctrine of Stare Decisis and 
Infringes upon Rights Granted by the Constitution 

In the preceding subsection, it was established that unpublished 
opinions create new law.  Refusal to utilize this authority runs directly 
against the doctrine of stare decisis.  The United States relies on a common 
law system, as well as an adversarial system, in the practice of law.  The 
common law system’s vehicle for deciding cases is precedent, which has 
historically been fueled by past judicial decisions.99  The presumption is 
that these decisions are citable.100  The adversarial system presumes lawyers 
are allowed to utilize the best available arguments.101  Barring citation to 
unpublished authorities seemingly violates both of these fundamental 
tenets within the American judicial system.   
 

 95. Patrick J. Schiltz, Response, The Citation of Unpublished Opinions in the 
Federal Courts of Appeals, 74 FORDHAM L. REV. 23, 46 (2005) (alteration in original) 
(citation omitted). 
 96. Id. 
 97. Strongman, supra note 77, at 214. 
 98. See Schiltz, supra note 95, at 46 (noting courts cannot be expected to have 
unlimited knowledge). 
 99. See Anastasoff v. United States, 223 F.3d 898, 900 (8th Cir. 2000). 
 100. Schiltz, supra note 95, at 43. 
 101. Id. 



Damman 5.1  5/24/2011  6:29 PM 

2011] Guess My Weight  905 

 

Nonpublication diminishes stare decisis in two ways: first, failing to 
publish the decision releases it from its “responsibility to reason within full 
view [of the law;] second, an increment of precedent is rendered 
unusable.”102  The adversarial system is disrupted because a lawyer’s 
creativity to argue the case is stifled by the arbitrary boundary placed on 
published authority.103  When preparing a brief, a lawyer can cite to 
opinions from other jurisdictions—regardless of their publication status—
as well as legal treatises, law reviews, and even literary novels; however, an 
opinion handed down by the same court in front of which the lawyer argues 
is barred by its publication status alone.104  Thus, the practitioner does not 
have the full expanse of legal arguments otherwise available at bar—legal 
arguments expected under the traditional adversarial system. 

Judge Arnold made the argument that to disallow citation to 
unpublished authorities violates Article III of the Constitution.105  He 
buttressed this argument by analyzing the Framers’ intent and early 
Supreme Court caselaw.106  Judge Arnold contended, 

Inherent in every judicial decision is a declaration and interpretation 
of a general principle or rule of law.  This declaration of law is 
authoritative to the extent necessary for the decision, and must be 
applied in subsequent cases to similarly situated parties. . . .  The 
Framers of the Constitution considered [the principles of precedent] to 
derive from the nature of judicial power, and intended that they would 
limit the judicial power delegated to the courts by Article III of the 
Constitution.107  

 

 102. Shuldberg, supra note 13, at 555.  
 103. See Schiltz, supra note 95, at 43. 
 104. One commentator noted his particular frustration with this reasoning: 

I can use published opinions, unpublished opinions from other courts, 
Brandeis briefs, lectures at Hofstra, articles in Vanity Fair or the Hoffstra Law 
Review, websites, whatever.  Judge Kozinski himself thought it was worthwhile 
to cite to an article by Michael Hunter, a condemned man on death row.  But 
the one thing I cannot cite is an unpublished opinion written by real judges 
who sat on the very court before whom I appear in a case that involved real 
litigants in a real dispute that was actually decided using the English language 
as a way of informing the litigants how the court reached its decision.  That 
opinion, if cited, could land me in jail, in contempt of court.   

Fox, supra note 61, at 1217–18. 
 105. See Anastasoff v. United States, 223 F.3d 898, 899 (8th Cir. 2000). 
 106. See id. at 899–901. 
 107. Id. at 899–900 (citations omitted). 
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This is not to say the Constitution demands official publication of all 
opinions; before the Constitution was ratified, no official reporting existed 
in the states.108  The private publication available to practitioners was also 
very limited.109  However, unpublished opinions—even when only 
established through memory or a lawyer’s notes—were still considered to 
be authoritative on a given issue.110  The concern here, however, is not the 
publication, but the preclusion of these cases from the pool of precedent, 
which thereby inhibits the check placed on courts by Article III.111  Judges 
should not be free to choose what decisions do and do not have an effect 
on future cases.  Article III requires judges be bound by precedent, thus 
acting as a check on their powers: 

[E]ven in constitutional cases, courts “have always required a 
departure from precedent to be supported by some ‘special 
justification.’”  Rule 28A(i) expands the judicial power beyond the 
limits set by Article III by allowing us complete discretion to 
determine which judicial decisions will bind us and which will not.  
Insofar as it limits the precedential effect of our prior decisions, the 
Rule is therefore unconstitutional.112 

Through this analysis, Judge Arnold maintained any legislation or 
enforceable rule limiting citation to unpublished authority is a violation of 
Article III of the Constitution.113 

Other scholars have levied a constitutional attack on no-citation rules 
under the Due Process and Equal Protection Clauses.114  The Fifth 
Amendment’s Due Process Clause states:  “No person shall be . . .  
deprived of life, liberty, or property, without due process of law.”115  This 
provides an individual the right to be subjected to a fair procedure when 
faced with the deprivation of life, liberty, or property.  Due process 
essentially protects an individual from arbitrary judicial action.116  The 
 

 108. See id. at 903. 
 109. See id.  
 110. Id.  
 111. See id. (explaining the Framers intended the doctrine of precedent limit 
the power granted to courts under Article III). 
 112. Id. at 905 (quoting United States v. Int’l Bus. Machs. Corp., 517 U.S. 843, 
856 (1996) (citation omitted)). 
 113. Id.; cf. Strongman, supra note 77, at 207–10 (arguing Article III’s notion of 
judicial power does not mandate the doctrine of precedent).  
 114. See generally Strongman, supra note 77, at 211–20. 
 115. U.S. CONST. amend. V. 
 116. Coyle, supra note 24, at 2485.  
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doctrine of procedural due process has been created through “history, 
reason, the past course of decisions, and stout confidence in the strength of 
the democratic faith which we profess.”117  When a court denies 
unpublished authority precedential value, it deprives an individual the right 
to rely on the history, reasoning, or course a published decision sets 
forth.118  Denying individuals the right to rely on these decisions denies 
their right to access history, reason, and past decisions, a right wholly 
embodied in procedural due process.119   

Under the Equal Protection Clause, “all persons similarly situated 
should be treated alike.”120  However, when an unpublished opinion does 
not bind a court to adhere to a prior decision, two similarly situated 
individuals could easily be treated differently.  For example, if Defendant 
X escapes conviction of a crime, the opinion noting the acquittal could go 
unpublished.  Conceivably, Defendant Y could then be convicted of the 
same crime under identical circumstances due to the court’s ability to waive 
the earlier opinion as nonbinding.  Doing so would result in disparity 
between the process afforded to Defendants X and Y, resulting in the 
deprivation of Y’s liberty.121  Refusing citation to unpublished authority 
results in constitutional infringements under Article III, as well as under 
the Due Process and Equal Protection Clauses. 

D.  The Judicial System Needs More Precedent 

Evolving doctrines and legal theories require a greater amount of 
caselaw.  The law is not static; it is an ever-expanding and ever-evolving 
body that conforms to changing conflicts among persons, businesses, and 
entities.  It is a rarity when an attorney discovers a case with directly 

 

 117. Joint Anti-Fascist Refugee Comm. v. McGrath, 341 U.S. 123, 162–63 
(1951) (Frankfurter, J., concurring). 
 118. Strongman, supra note 77, at 212. 
 119. See Weresh, supra note 18, at 193 (“[I]f stare decisis is fundamental to the 
scheme of ordered liberty under the due process clause, the question becomes whether 
a limited publication/restricted citation rule deprives litigants the due process of law.  
Removing an entire category of decisions from consideration certainly appears to do 
that.”). 
 120. City of Cleburne v. Cleburne Living Ctr., Inc., 473 U.S. 432, 439 (1985) 
(citation omitted).  The Supreme Court has held equal protection under the Fifth 
Amendment is the same as equal protection under the Fourteenth Amendment.  
Bolling v. Sharpe, 347 U.S. 497, 500 (1954). 
 121. Strongman, supra note 77, at 220.  Strongman argues this violation of 
equal protection through the utilization of no-citation rules cannot survive strict 
scrutiny.  See id. at 220–22.  
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analogous facts and legal issues.  Judge Richard Posner, an opponent of 
citation to unpublished authority, admitted, “Despite the vast number of 
published opinions, most federal circuit judges will confess that a surprising 
fraction of federal appeals, at least in civil cases, are difficult to decide not 
because there are too many precedents but because there are too few on 
point.”122  State courts confront similar difficulties as well.  When given the 
option of sifting through an abundance of caselaw to find a few cases on 
point or searching through a shallow body of law in which no cases apply 
without attenuated analogies, most attorneys would likely choose the 
former. 

This seems to be the decision many trial attorneys currently face: 
whether to stretch the published authority to the client’s facts or cite to the 
lesser regarded unpublished opinion that is more factually analogous.  At 
times, unpublished authority is the only tool the lawyer may have that gives 
credence to his or her proposition.123  In other situations, it serves as added 
authority, buttressing an already-established principle in a published 
opinion the attorney wishes to use to show the published opinion is not 
merely an outlier in the law.124  An unpublished opinion can also show an 
existing, published rule has already been applied to facts similar to the 
attorney’s case at hand.125  It is easily conceivable, then, that these 
opinions—while seemingly unimportant when written—could contain an 
unusual fact or analysis that could possibly benefit litigants in the 
resolution of future cases.126 

To prove the necessity of these opinions, one must look only to how 
often both trial courts and lawyers have relied on unpublished authority, 
despite its inferior status in the law.  Commentators note that trying to 
render unpublished opinions ineffective by disallowing citation to them as 
precedent is “‘like attempting to throw away a boomerang.’”127  After a 
court sends down an unpublished opinion, it subsequently resurfaces at a 
trial court and interjects itself back into the judicial system through citation 
by lawyers and judges.128  This leaves the courts with a body of quasi-
 

 122. RICHARD A. POSNER, THE FEDERAL COURTS:  CHALLENGE AND REFORM 
166 (1996). 
 123. See Fox, supra note 61, at 1216.  
 124. Id. at 1216–17. 
 125. Id. at 1217. 
 126. See Shuldberg, supra note 13, at 572. 
 127. Martin, supra note 86, at 197 (quoting PAUL D. CARRINGTON ET AL., 
JUSTICE ON APPEAL 37 (1976)). 
 128. Schiltz, supra note 95, at 43–44. 
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precedential cases, as lawyers and district and appellate court judges in 
many jurisdictions “‘regularly read and rely on unpublished decisions 
despite prohibitions on doing so.’”129  Repeated citation to a source barred 
from use in court illustrates the necessity of additional cases in the corpus 
of caselaw to alleviate the concerns addressed. 

Judges’ citation to such opinions has been well-documented.  
Research reveals hundreds of citations to unpublished authority by 
appellate and district courts, even in jurisdictions operating under strict no-
citation rules.130  Another commentator noted the critical flaw engrained in 
the reasoning behind the lack of precedential value in this authority: 

[T]he determination that a case does not raise a new issue does not 
necessarily diminish its importance.  There is a “value [in] 
accumulations of decisions in an area” for many reasons: One, 
repeated “affirmations [create] stability” for attorneys by providing 
prior precedent, and two, additional applications of a legal principle 
help “flesh out a precedent. . . .”  Further, a change in the law may not 
arise as a result of a new issue, but because the same issue continues to 
arise.  Since the doctrine of stare decisis is dependent upon availability 
of published opinions, the limited publication rules undermine the 
development of the common law.131 

These issues manifest themselves in the practice of law, as litigants 
and judges alike succumb to the temptation to eat the forbidden fruit and 
cite unpublished opinions.  Despite rules discouraging or proscribing 
citation to unpublished authority, litigants nonetheless see an opinion 
written by a higher court and use it to help their case.132  When one is 
allowed to cite outside jurisdictional authority, law review articles, journals, 
books, and even song lyrics,133 but not to an opinion directly on point and 

 

 129. Id. at 43 (quoting E-mail from Richard Frankel, Trial Lawyers for Pub. 
Justice, to Peter G. McCabe, Sec’y, Comm. on Rules of Practice & Procedure, app. at 4 
(Feb. 14, 2004)). 
 130. Id. at 44. 
 131. Weresh, supra note 18, at 185–86 (alteration in original) (quoting Robert 
J. Martineau, Restrictions on Publications and Citation of Judicial Opinions:  A 
Reassessment, 28 U. MICH. J.L. REFORM 119, 136 (1994)). 
 132. See Fox, supra note 61, at 1216. 
 133. See, e.g., United States v. Murphy, 406 F.3d 857, 859 n.1 (7th Cir. 2005) 
(using song lyrics to define “ho” as  “a staple of rap music vernacular as, for example, 
when Ludacris raps ‘You doin’ ho activities with ho tendencies’”); see generally Alex B. 
Long, [Insert Song Lyrics Here]:  The Uses and Misuses of Popular Music Lyrics in 
Legal Writing (Berkeley Elec. Press, Working Paper No. 1609, 2006), available at 
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written in the same jurisdiction, it is understandable for the practitioner to 
cross the seemingly arbitrary line and use the case to create or strengthen 
an argument.  The prima facie lack of rationality embodied in these rules is 
evidenced by multifarious accounts of citation to unpublished authority by 
litigants and judges alike. 

E.  Allowing Citation to All Opinions Will Hold Judges Accountable for 
Their Words 

Citation to unpublished authority will remind judges of their own 
words, which would increase judicial accountability.134  When the entirety 
of a court’s decisions are published, each opinion has a binding effect on 
the other.135  Judges are unable to go back on their word; contradictions of 
earlier statements of law would be highly criticized.  This pressures 
appellate courts to be accountable for the precedent established by all 
decisions.  One judge wrote, “‘Public accountability requires that we not be 
immune from criticism; allowing the bar to render that criticism in their 
submissions to us is one of the most effective ways to ensure that we give 
each case the attention that it deserves.’”136  Therefore, unpublished 
authority can operate as a mechanism that reduces judicial accountability. 

With unpublished opinions, judges have the opportunity to buck 
traditional law—both in writing the decision and in choosing not to rely on 
the decision when deciding subsequent cases.137  When court rules state 
“unpublished opinions are not precedent,” the court is essentially 
conveying, in some circumstances, it is not bound by what it says.138  This 
gives the court an opportunity to sweep issues and troubling decisions 
under the rug, creating an incentive for judges to use strategic behavior in 
deciding which cases to publish, rather than focusing on reconciling 

 

http://law.bepress.com/cgi/viewcontent.cgi?article=7448&context=expresso (detailing 
an analysis regarding the amount of music lyrics cited in legal writing). 
 134. See Anastasoff v. United States, 223 F.3d 898, 901 (8th Cir. 2000) (“[A] 
judge is ‘sworn to determine, not according to his own judgements, but according to the 
known laws.’” (quoting BLACKSTONE, supra note 3, at *69)). 
 135. Published opinions are controlling precedent, and controlling precedent 
must be followed.  See Hart v. Massanari, 266 F.3d 1155, 1172 (9th Cir. 2001). 
 136. Schiltz, supra note 95, at 48 (quoting Letter from Cir. J. Kenneth F. 
Ripple, U.S. Ct. of App. for the 7th Cir., to J. Samuel A. Alito, Jr., Chair, Advisory 
Comm. on App. R. 2 (Feb. 12, 2004). 
 137. See BLACKSTONE, supra note 3, at *69 (explaining how precedent binds 
judges). 
 138. Arnold, supra note 74, at 221. 
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conflicts in the law.139  Judicial accountability is necessary on all levels of 
communication between the court and litigants:  “From something as 
simple as an informal letter to litigants to formal published opinions, judges 
must say what they mean and mean what they say.”140  Unpublished 
opinions that cannot be cited create an opportunity for a court to issue a 
decision without having to revisit the reasoning employed in a similar, 
subsequent case.141 

As a consequence, the line between published and unpublished 
authority creates an underground body of law in a jurisdiction.142  It is not 
as though these decisions are issued to parties alone, locked up, and hidden 
from individuals not involved in the case.  In fact, there is considerable 
transparency and availability attached to each decision, regardless of its 
publication status, as each decision is accessible to the public due to 
advances in technology.  These opinions can be found on court websites, 
academic databases, and fee-based and public domain search engines.143  
This creates two tiers of precedent in a jurisdiction:  the first tier, in which 
the public has access to all decisions rendered by the court, and the second 
tier, in which the court either disallows or awards partial weight to certain 
decisions rendered by the court.144  One cannot help but wonder what is 
expected to be done with the underground body of law found in the second 
tier.  Is it to be discarded from the running ticker of stare decisis precedent 
for that particular jurisdiction, or should it be cited to show that, although 
not officially on the record, the court has already decided the issue?  This 
second-class body of law disappears by removing the no-citation court rule.  
By allowing citation to unpublished authority in front of all courts in a 
given jurisdiction, judges will be held accountable for their prior statements 
of law. 

 

 139.  See Merritt & Brudney, supra note 81, at 97–103 (analyzing how a judge’s 
behavior, belief, and opinion affects publication).  This certainly is not meant to accuse 
any panel of judges of bad faith.  It merely points out a potentially problematic 
opportunity for judicial discretion that otherwise would not be available if a 
jurisdiction allowed all opinions to be cited.  The accountability issue dissipates when 
one is forced to look at his or her own words. 
 140. Fox, supra note 61, at 1222.  
 141. Anastasoff v. United States, 223 F.3d 898, 904 (8th Cir. 2000) (noting it is 
problematic to use opinions for “one place and time only”). 
 142. Judge Arnold noted this “underground body of law” is not an appropriate 
remedy for dealing with time constraints on the judicial docket.  Id. 
 143. See Arnold, supra note 74, at 225; see also supra Part III.A (noting the 
benefits advanced technology has rendered). 
 144. Fox, supra note 61, at 1217–18. 
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The strength of the above arguments elucidates the importance of 
citation to all forms of authority in a jurisdiction, regardless of whether the 
opinion has been published.  Over the past decade, technology has 
ameliorated the former drawbacks to citation, such as access and effort 
required to research the law.  Any decision made by an appellate court 
creates new law, even if it is the same rule applied to different facts.  
Refusing citation to unpublished authority runs against the doctrine of 
stare decisis and infringes upon rights granted by the Constitution.  
Moreover, the judicial system needs more precedent, as evinced by litigants 
and courts alike citing to unreported decisions despite rules forbidding the 
practice.  Allowing litigants the ability to remind courts of their own words 
would improve judicial accountability for prior decisions.  Although 
supporters of no-citation rules will note the disadvantages of allowing these 
opinions in the courts, the disadvantages are categorically outweighed by 
the rationale supporting citation to unpublished authority. 

IV.  ARGUMENTS AGAINST CITATION TO UNPUBLISHED AUTHORITY 

The no-citation rules were not put in place as an arbitrary 
inconvenience the court wished to impose upon litigants.  Courts and 
attorneys have multiple arguments for why these unpublished opinions 
should be given little or no authority on the appellate level.  For instance, 
because courts lack sufficient resources to create published opinions, 
opponents of citation to unpublished authority are concerned that allowing 
citation to unpublished authority will cause the quality of all opinions to 
deteriorate.  Also, opponents believe citing unpublished opinions would be 
disadvantageous to small practitioners.  Moreover, opponents worry that 
law libraries would be unduly burdened by being forced to keep 
unpublished opinions on hand.  Finally, they argue unpublished opinions 
create no new law, and any new law made would give undue weight to the 
first case analyzing the issue.  Each of these concerns, while holding some 
merit, will ultimately fall short of justifying the continuance of no-citation 
rules in state jurisdictions. 

A.  The Courts Lack Sufficient Resources to Create Only Published 
Opinions, Causing the Quality of Opinions to Deteriorate 

Some argue appellate courts do not have sufficient resources to 
ensure the quality of work necessary to publish an opinion for every 
decision.145  To produce a published opinion, judges and clerks must comb 

 

 145. See Hart v. Massanari, 266 F.3d 1155, 1177 (9th Cir. 2001) (“It goes 
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through an extensive record to state the pertinent facts, consider relevant 
rules, weigh their policy implications, and explain why the court has chosen 
to rule as it has.146  This must all be stated with enough precision to guide 
future litigants.147  Such depth of analysis and writing is not required for an 
unpublished opinion, however.  Unpublished opinions traditionally consist 
of an inferior quality of writing, detail, and reasoning, requiring less time 
and resources from judges and their clerks.148  The Federal Judicial Center 
is cognizant of the discrepancy between the two forms of opinions and 
recognizes “‘the judicial time and effort essential for the development of an 
opinion to be published for posterity and widely distributed is necessarily 
greater than that sufficient to enable the judge to provide a statement so 
that the parties can understand the reasons for the decision.’”149  By 
limiting publication to opinions actually setting out new law, judicial 
efficiency increases.150  This added efficiency results from the ability of 
judges to spend more time perfecting opinions to be published and less 
time focusing on a redundant reiteration of the law.151  Not allowing 
citation to such opinions eases this burden.  Judges are able to decide cases 
regarding well-settled law while not exerting the time and effort required 
to articulate the decisions in opinions designated to be published.152  One 
judge noted:  

Given the workload of the federal courts of appeals today, the 
realistic choice is not between limited publication, on the one hand, 
and, on the other, improving and then publishing all the opinions that 
are not published today; it is between preparing but not publishing 
opinions in many cases and preparing no opinions in those cases.  It is 

 

without saying that few, if any, appellate courts have the resources to write 
precedential opinions in every case that comes before them.”). 
 146. Coyle, supra note 24, at 2480 (citing Hart, 266 F.3d at 1176). 
 147. Id. 
 148. Niketh Velamoor, Proposed Federal Rule of Appellate Procedure 32.1 to 
Require that Circuits Allow Citation to Unpublished Opinions, 41 HARV. J. ON LEGIS. 
561, 563 (2004).  Some commentators regard unpublished opinions as “unreliable 
precedents, potentially plagued by cursory reasoning, imprecise wording, and 
incomplete fact descriptions” that result from this inferiority to published opinions.  Id. 
at 573–74. 
 149. Hart, 266 F.3d at 1178 (quoting FED. JUDICIAL CTR., STANDARDS FOR 
PUBLICATION OF JUDICIAL OPINIONS 3 (1973)). 
 150. Shuldberg, supra note 13, at 543.  
 151. Id. 
 152. Weatherford v. State, 101 S.W.3d 227, 232 (Ark. 2003) (citing L.M. v. 
J.P.M., 714 So. 2d 809, 811 (La. Ct. App. 1998)). 
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a choice, in other words, between giving the parties reasons for the 
decision of their appeal and not giving them reasons, even though the 
appeal is not frivolous.153 

Moreover, the additional precedent cited by litigants translates into 
additional work for judges and their clerks who must read, explain, and 
distinguish cited decisions while writing the opinions.154  Although 
appellate courts normally operate on tight budgets, many states have 
recently experienced budget cuts, making the required resources even less 
available.155  Therefore, the unpublished opinions rendered by these 
appellate courts lacking sufficient resources are not likely written with the 
requisite time and effort demanded by published opinions.  

Lacking sufficient resources gives way to delayed opinions of lower 
quality.  The wording used by judges in rendering decisions is as important 
as the holding itself, as practitioners will rely on the words to construct 
future legal arguments.156  A jurisdiction would be forced to choose 
between a great delay in issuing opinions or opinions riddled with countless 
unintended loopholes.157  Litigants in some jurisdictions may wait over a 
year for their cases, if selected for publication, to be handed down, whereas 
unpublished decisions can be released in as little as a few days.  The 
discrepancy between the two processes illustrates the added effort required 
by appellate courts to create published authority.  The result of placing 
such weight on unpublished authority creates a much longer waiting period 
for parties, due to the additional effort required by the judges in 
conjunction with the added workload.158 

Once an opinion is considered binding judicial authority, the effort 
required to overrule a sloppy decision—a process requiring a substantial 
amount of time and attention—will further burden an overextended 
court.159  Judges feel compelled to write concurring and dissenting opinions 
for published decisions so the record will reflect the fact that their opinion 
contradicts the majority.  Allowing citation to unpublished authorities will 

 

 153. POSNER, supra note 122, at 168–69. 
 154. Schiltz, supra note 95, at 36–37. 
 155. E.g., Court Budget Challenges:  We Want Your Ideas, IOWA JUD. BRANCH, 
http://www.iowacourtsonline.org/Administration/Budget/Submit_Ideas/ (last visited 
Apr. 3, 2011). 
 156. Schaaf v. Kaufman, 850 A.2d 655, 661 (Pa. Super. Ct. 2004). 
 157. Schiltz, supra note 95, at 36. 
 158. Id. 
 159. Hart v. Massanari, 266 F.3d 1155, 1172 (9th Cir. 2001). 
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obligate judges to include concurrences and dissents for all opinions to 
make their personal views known.160  By according the same weight to all 
opinions in a jurisdiction, the strain on judicial resources will force the 
court to find a balance between lower quality opinions and an ever-slowing 
turnaround for decisions to be handed down. 

B.  Undue Burdens Are Faced by Small Firms, Solo Practitioners, and Law 
Libraries 

Opponents of citation to unpublished sources believe smaller firms, 
solo practitioners, and law libraries would experience adverse effects 
following removal of no-citation rules.  Currently, unpublished opinions 
are not available in bound form in law libraries.  A jurisdiction allowing 
citation to unpublished opinions would impose a greater obligation on a 
library to supply the community with such authority.  The amount of space 
required to store added volumes of precedent would further strain libraries 
already crowded with legal materials.161  Librarians would also feel the 
effect, as keeping additional volumes of opinions up to date would require 
more time and effort on behalf of the library staff.  This also translates into 
higher costs for library operation, caused by an increase in hours worked, 
as well as the number of books required to be purchased. 

Opponents also argue the access-to-justice inequities between 
wealthier and poorer litigants will be exacerbated by adding unpublished 
precedent to citable caselaw.162  Adding to the amount of authority that 
must be reviewed by attorneys will simultaneously add to the expense of 
litigation, creating an even greater barrier to the justice system.163  While 
this disproportion is partially ameliorated with the advent of online 

 

 160. See Schiltz, supra note 95, at 36. 
 161. See Symbol Techs., Inc. v. Lemelson Med., 277 F.3d 1361, 1367–68 (Fed. 
Cir. 2002) (explaining this concern of libraries overstocked with opinions is not a new 
concern, but rather one that has existed before the unpublished opinions debate). 

The law library of the future staggers the imagination as one thinks of 
multitudes of shelves which will stretch away into the dim distance, rank upon 
rank, and tier upon tier, all loaded with their many volumes of precious 
precedents.  One shrinks from the contemplation of the intellectual giants who 
will be competent to keep track of the authorities and make briefs in those 
days; they, as well as the judges who pass upon the briefs, must needs be 
supermen indeed.   

Id. (quoting Shuldberg, supra note 13, at 545). 
 162. Shuldberg, supra note 13, at 548.  
 163. Id. 
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research databases, such as LexisNexis and Westlaw, there still remains a 
discrepancy between wealthier, larger firms and smaller, less affluent 
firms—not to mention individual practitioners and pro se litigants—in 
affording access to subscription databases to perform research that once 
could be performed with a set of reporters.164  However, many jurisdictions 
have made unpublished opinions available on their websites.165  In addition, 
the E-Government Act mandates each circuit make published and 
unpublished decisions available online.166  The issue still remains that the 
sophistication and ease of using government-created databases compared 
to subscription-based databases will not entirely remove the disadvantage 
created by including these additional authorities.167  These accessibility 
issues are essentially tipping the scales of justice even further toward those 
with the deepest pockets.  Thus, the argument follows that citation to this 
unpublished authority will impose additional financial barriers on law 
libraries, as well as smaller firms, solo practitioners, and pro se litigants. 

C.  Unpublished Opinions Create No New Law, and Any New Law Made 
Would Give Undue Weight to the First Case Resolving an Issue at Law 

Last, supporters of no-citation rules argue opinions left unpublished 
are of no import because the opinions lack any new law.  A main factor 
influencing an opinion’s publication is determining what new law, if any, is 
created by the decision.168  Some courts follow the rule that if an 
unpublished case adds nothing new to the law, or an older case can be cited 
for essentially the same proposition, the decision need not be published.169  
To have multiple opinions with analogous propositions in an area of law 
will clutter reporters and databases with redundant authorities, only 

 

 164. Schaaf v. Kaufman, 850 A.2d 655, 661 (Pa. Super. Ct. 2004). 
 165. See, e.g., Archive of Opinions for the Iowa Supreme Court, IOWA JUD. 
BRANCH, http://www.iowacourtsonline.org/Supreme_Court/Opinions_Archive/ (last 
visited Apr. 3, 2011); Supreme Court Opinions, MINN. JUDICIAL BRANCH, 
http://www.mncourts.gov/?page=230 (last visited Apr. 3, 2011). 
 166. E-Government Act of 2002, Pub. L. No. 107-347, § 205, 116 Stat. 2899, 
2913–15 (codified at 44 U.S.C. § 3501 (2006)). 
 167. Schiltz, supra note 95, at 39; see also Martin, supra note 86, at 197 
(“[T]hose with the financial wherewithal to roam Westlaw and LEXIS in search of 
unpublished opinions will have an advantage over less-privileged litigants.”). 
 168. Weresh, supra note 18, at 179–80 (citing Jerome E. Braun, Eighth Circuit 
Decision Intensifies Debate over Publication and Citation of Appellate Decisions, 84 
JUDICATURE 90 (2000)). 
 169. See Williams v. Dallas Area Rapid Transit, 256 F.3d 260, 261 (5th Cir. 
2001). 
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wasting the researcher’s time and litigant’s money.170  An intelligible and 
consistent body of caselaw requires taking the time to draft deliberate and 
coherent precedential opinions, not decisions repeating propositions 
already hashed out by earlier cases.171   

Justice McReynolds took an extreme stance on this point, stating:  
“‘In my view, multiplied judicial utterances have become a menace to 
orderly administration of the law.’”172  “‘Much would be gained if three-
fourths (maybe nine-tenths) of [the opinions] published in the last twenty 
years were utterly destroyed.’”173  “‘Thousands of barren dissertations have 
brought confusion, and often contempt.’”174  Commentators Carrington, 
Meador, and Rosenberg echoed Justice McReynolds’s position:  “‘A large 
proportion of the opinions that have been coming out of American courts 
add essentially nothing to the corpus of the law.’”175  “‘They are of interest 
and significance to the parties only.’”176  “‘Yet they fill large quantities of 
pages in the printed reports.’”177  When scholars and justices already regard 
published authority as overly redundant, one can imagine their dismay 
upon hearing the proposal that jurisdictions also include all opinions 
passed over for publication.  The concern is the law would degenerate from 
an already cumbersome pool of authority to an impracticable quagmire of 
redundant propositions.178   

While the above argument can be rebutted with an argument that 
new law is often created in unpublished opinions,179 Judge Kozinski 
recognized a danger in allowing citation to unpublished authority, even if 

 

 170. Hart v. Massanari, 266 F.3d 1155, 1179 (9th Cir. 2001). 
 171. Id. 
 172. Thatch v. Livingston, 56 P.2d 549, 549 (Cal. Dist. Ct. App. 1936). 
 173. Id. at 549–50. 
 174. Id. at 550; see also Grant Gilmore, Legal Realism:  Its Cause and Cure, 70 
YALE L.J. 1037, 1041 (1961) (“When the number of printed cases becomes like the 
number of grains of sand on the beach, a precedent-based case-law system does not 
work and cannot be made to work. . . .  The theory of precedent depends, for its ideal 
operation, on the existence of a comfortable number of precedents, but not too 
many.”). 
 175. Martin, supra note 86, at 178 (citing CARRINGTON ET AL., supra note 127, 
at 35); see also id. at 191 (“It separates the diamonds from the dross—and, although 
many on the other side of the bench would be unwilling to admit it, there is a lot of 
dross.”). 
 176. Id. (citing CARRINGTON ET AL., supra note 127, at 35). 
 177. Id. (citing CARRINGTON ET AL., supra note 127, at 35). 
 178. See Hart v. Massanari, 266 F.3d 1155, 1179 (9th Cir. 2001). 
 179. See supra Part III.B. 
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the decision creates new law.180  Citation to unpublished authority—even if 
it creates new law—“gives undue weight to the first case to raise a 
particular issue.”181  Trial and district courts are mandatorily bound to 
whatever authority a higher court chooses to publish, regardless of whether 
the judge believes the issue was correctly decided.182  However, appellate 
courts in many jurisdictions tolerate some errors in their unpublished 
decisions because it is impossible through the en banc process to correct all 
errors.183  A three-judge panel hearing a case that is the first to raise a 
particular issue could arrive at a different conclusion than would the entire 
appellate court.184  This mishap is relatively inconsequential when held in 
an unpublished opinion to which a lawyer cannot cite.  However, when this 
opinion is citable at trial, the judge has no choice but to resolve the issue in 
consonance with the unpublished decision by the partial appellate court.  
This, in turn, accords undue weight to a marginally developed holding.185  
When this happens, the trial judge has not decided the law as higher courts 
have deemed the law to be cited.186  Rather, the judge’s ability to decide has 
been constricted by a mere fraction of the higher court.  Due to the 
supposed lack of new law created by unpublished opinions, and the 
concern of undue weight possibly being accorded to the first case 
addressing a particular issue of law, supporters of no-citation rules believe 
their position to be justified. 

Commentators have multiple arguments attempting to support why 
unpublished opinions should be given little or no authority on the appellate 
level.  Opponents are concerned by the lack of sufficient resources 
available to courts to create only published opinions and worry that 
allowing citation to unpublished authority will cause the quality of all 
opinions to deteriorate.  They also believe citing unpublished opinions 
would be disadvantageous to smaller firms and solo practitioners.  
Moreover, law libraries would be unduly burdened by having to keep 
unpublished opinions on hand.  Finally, opponents to no-citation rules 
argue unpublished opinions create no new law, and any new law made 

 

 180. Hart, 226 F.3d at 1175. 
 181. Id. 
 182. Id. 
 183. Id. 
 184. See id. at 1172 n.29. 
 185. See id. at 1176 (distinguishing the argument in Anastasoff as 
inappropriately binding inferior courts under a flawed constitutional analysis of 
required precedent concerns). 
 186. See id. (noting the danger involved with this application). 
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would give undue weight to the first case addressing the issue.  Although 
opponents of citation to unpublished opinions raise some disadvantages 
resulting from the removal of no-citation rules, Part V will demonstrate the 
disadvantages are ultimately subordinate to arguments in favor of citing 
unpublished authority. 

V.  REBUTTAL TO ARGUMENTS AGAINST CITATION TO UNPUBLISHED 
AUTHORITY 

Each of the preceding arguments in favor of no-citation rules is 
susceptible to criticism, ultimately decreasing or negating the argument’s 
overall impact in the present debate.  The argument the court system will 
become overburdened and less efficient cannot justify ignoring the doctrine 
of precedent.  Similarly, the efficiency argument for practitioners and 
libraries does not validate ignoring previous decisions by the court.  Last, 
despite arguments to the contrary, each opinion rendered, regardless of 
publication status, does add at least something to a jurisdiction’s body of 
law.  Thus, the reasoning offered by opponents of citation to unpublished 
opinions is presently either moot or of relatively minimal impact.  

A.  Opponents’ Efficiency Arguments for Courts Are No Justification for 
Ignoring the Doctrine of Precedent 

The main thrust of the no-citation commentators’ argument is that 
allowing citation to unpublished authority will create an undue burden and 
slow down an already overwhelmed court system.187  However, it does not 
follow that the need for judicial efficiency is sufficient justification to mar 
the doctrine of stare decisis and undermine the jurisdiction’s body of 
precedent.  Critics argue there is not enough time and resources to write a 
proper published opinion—to be deemed as precedential—in every 
situation.188  This argument provides no support and is unrelated to the 
proposition that these opinions should have no precedential value.  In fact, 
it only suggests that rather than curtailing the amount of precedential 
caselaw, the proper remedy would be to increase personnel in the judicial 
department to handle the additional volume of pending cases.189 

Opponents will point to concerns surrounding reduced budgets 
throughout the states as an argument against the alternative of hiring 

 

 187. See supra Part IV.A. 
 188. See Anastasoff v. United States, 223 F.3d 898, 904 (8th Cir. 2000). 
 189. Id. 
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additional staff.190 This argument can be furthered to contend clerks and 
judges will incur increased workloads in combing through additional 
opinions once hidden from precedent and spend more time writing 
opinions to be relied on in subsequent litigation.191  Economic concerns, 
however, should take a backseat to an individual’s right to access these 
opinions in order to create the best possible case.  Each state government 
and court system is charged with the task of adapting to the changes of 
their respective population, including the ever-increasing influx of 
litigation.  The no-citation rule is merely a Band-Aid placed on a strained 
system, which has, at best, allowed courts to cope with the added burden.  
The no-citation rule is not a remedy but a resolution that slightly eased the 
burden at the expense of compromising the doctrine of stare decisis and 
inhibiting the adversarial process.  Removal of no-citation rules from the 
courts is the only way to restore these fundamental tenets of our state and 
federal judicial systems. 

B.  Opponents’ Efficiency Arguments for Smaller Practitioners and 
Libraries Do Not Justify Ignoring the Doctrine of Precedent 

Opponents’ arguments supporting no-citation rules also focus on the 
added burden felt by small firms, solo practitioners, pro se litigants, and 
libraries.192  Opponents argue litigants with fewer resources will feel the 
added burden of searching through a larger quantity of cases.193  As 
previously discussed, advances in technology have already ameliorated this 
concern.194  Searching through cases via cumbersome tables and books is no 
longer considered efficient and competent legal research; instead, online 
database queries cast a wider net for cases in a fraction of the time.195   

 

 190. See, e.g., JUDICIAL BRANCH BUDGET CUTS, IOWA JUDICIAL BRANCH 
(2009), available at http://www.iowacourtsonline.org/wfData/files/Budgetcuts09 
/budgetforecast22609forsugform.pdf (displaying the layoffs trigged by budget cuts); 
James Q. Lynch, Iowa Budget Cuts Include Almost 800 Layoffs, Furloughs, Service 
Reductions, QUAD CITY TIMES, Oct. 21, 2009, http://www.qctimes.com/news/state-and-
regional/iowa/article_c921ffb0-be66-11de-be92-001cc4c03286.html. 
 191. Schiltz, supra note 95, at 36–37. 
 192. See supra Part IV.B. 
 193. See Schaaf v. Kaufman, 850 A.2d 655, 661 (Pa. Super. Ct. 2004) (noting 
the time required to “mend through the bottomless pit of cases” disadvantages those 
with fewer resources). 
 194. See supra Part III.A. 
 195. See Fox, supra note 61, at 1220 (“There is no legal service . . . who does 
not have access to and is not required to consult these databases daily in order to 
represent their clients . . . with . . . competence and diligence.”). 
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The attack on public domain database inefficiency compared to fee-
based databases holds little merit, as well.196  Admittedly, a disparity exists 
between subscription-based databases and government websites that offer 
unpublished opinions in a list but with no comparable search term 
queries.197  Any discrepancy between the databases would not be the first 
time a barrier existed for solo litigants, however.  In the past, the small 
practitioner was forced to use libraries and other tools possessed by larger 
firms.  Requiring these smaller litigants to use a secondary database to find 
answers to their legal issues is far less inconvenient than traveling to state 
or law school libraries.  Additionally, the gap in sophistication between the 
ever-advancing public domain databases and subscription-based services 
continues to narrow over time.198 

Moreover, the added burden of research felt by all litigants will be 
minimal.  Unpublished opinions are already included in search query 
returns, as opposed to the traditional book hunt once relied upon by 
practitioners.  Instead of increasing the time required to research a 
particular area of law, these judicial decisions can add support to the 
researcher’s argument when an opinion reveals facts and rules of law 
similar to a client’s case.199 

Another complaint levied by no-citation advocates is the additional 
stress placed on law libraries.200  The concern is illustrated by the idea of 
bookshelves stretching to the horizon in order to accommodate all the 
opinions decided in the country.201  Today, this argument is also moot.  
Allowing citation to unpublished authority does not require unpublished 
authority to be bound and placed on library shelves.  Again, due to the 
transition from book to online research, access to computers in a library 
provides a person wishing to read an unpublished opinion the ability to 
review the decision rendered by a court.202  In the past, the “Where will we 
put it?” argument was a valid concern; however, because the advancement 
and ubiquity of technology gives the public access to every opinion, what 

 

 196. See Schiltz, supra note 95, at 39. 
 197. See id. (noting circuit court databases cannot be as easily navigated as the 
fee-based databases). 
 198. See supra Part IV.B. 
 199. This will help lawyers uphold their duty in the adversarial system to make 
the best argument possible.  See id. 
 200. See supra Part IV.B. 
 201. See Shuldberg, supra note 13, at 547.  
 202. See supra Part III.A (detailing the ease of access to computers with 
Internet access that can be used to quickly retrieve publicly available caselaw). 
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once was a strong argument is now simply a nonissue.  

C.  New Law Is Made in Any Opinion, Regardless of Publication Status 

Last, no-citation supporters suggest unpublished opinions contain no 
new law.203  As previously established, however, all opinions create at least 
a scintilla of new law in a particular jurisdiction.204  This includes authority 
that remains unreported.  Evidence of new law stems from analysis of the 
concurrences and dissents found in unpublished opinions.205  A study of 
unpublished authority suggests that when judges cannot agree on the 
decision, similar cases could essentially be decided differently.206  Such 
findings give credence to the argument these opinions do not simply 
regurgitate established law, but they apply a rule to a new and 
individualized set of facts, thus creating new law. 

Aside from opinions containing concurrences and dissents that 
nevertheless remain unpublished, court holdings decided unanimously 
could also create important precedent over time.  A panel of judges cannot 
be expected to know, at the time of deciding the publication status of an 
opinion, precisely how much the decision will affect a certain area of law.207  
Over time, what originally seemed to be a fairly inconsequential ruling 
could contain a set of facts determinative of subsequent cases with 
analogous legal issues and facts.208  The number of unpublished opinions 
containing concurrences and dissents, coupled with a court’s inability to 
completely predict the precedential effect of an opinion at the moment of 
its ruling, indicates at least some new caselaw is being created in every 
decision. 

No-citation supporters argue even if new law is created, recognizing 
this new law in an unpublished opinion would effectively give undue weight 
to a case that was first to raise a particular issue.209  One need not look far 
to realize the contradiction in this proposition.  At first, the assertion is this 
unpublished authority creates no new law.  Then, if new law is created, it 
 

 203. See Martin, supra note 86, at 178 (citing CARRINGTON ET AL., supra note 
127, at 35). 
 204. See Arnold, supra note 74, at 223; supra Part III.B.  
 205. See supra notes 79–80 and accompanying text. 
 206. Williams v. Dallas Area Rapid Transit, 256 F.3d 260, 262 (5th Cir. 2001) 
(citing Merritt & Brudney, supra note 81, at 119). 
 207. Schiltz, supra note 95, at 46.  
 208. Id. (describing United States v. Rivera-Sanchez, 222 F.3d 1057 (9th Cir. 
2001), a famous case in which this exact situation occurred). 
 209. Hart v. Massanari, 266 F.3d 1155, 1175 (9th Cir. 2001). 
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will place an undue burden on an issue that, prior to the decision, has never 
been addressed.  But these two assertions defeat each other.  If new law is 
created by a decision, it should be published rather than hidden in an 
unpublished opinion.  If no new law is created by a decision, this argument 
in and of itself becomes moot.  The concern of attributing too much weight 
to the first case addressing a particular issue disappears when the first case 
to address that issue is well-reasoned and published. 

Moreover, an unpublished case first to address an issue would be 
more helpful to litigants and trial judges than no case at all.  When no 
precedential authority can be found to resolve a legal issue, practitioners 
are forced to look outside a jurisdiction for persuasive authority and, in 
some instances, rely on law review articles and other secondary sources.  
Logically, both litigants and judges would rather draw upon an unpublished 
opinion on point that at least hints at how appellate courts would decide, 
rather than blindly guessing based on their personal viewpoints or using 
other jurisdictions’ rulings from a completely different corpus of caselaw.   

The above scenario illustrates why it is important unpublished 
decisions constitute “exceedingly persuasive authority.”210  Arguing for 
unpublished authority to be merely persuasive places it on the same level 
as law review articles, novels, song lyrics, and decisions from other 
jurisdictions.211  But these opinions have a distinguishing factor other 
persuasive authority lacks:  unpublished opinions are based on the same 
body of caselaw as published authority in a given jurisdiction and are 
written by the same court addressing the case on appeal.  Therefore, 
unpublished authority is more determinative of how the court is likely to 
rule than persuasive authority or an academic piece of writing that uses 
precedent from a completely different body of caselaw. 

As shown in the above rebuttals, unpublished authority should at 
least be citable.  The issue still remains as to what weight such authority 
should hold.  Maintaining the traditional binding versus persuasive 
dichotomy is not effective when a source of law—based off the same cases 
and written by the same judges as binding authority—is weighted the same 
as a legal periodical.212  It does not follow that unpublished opinions should 

 

 210. See infra Part VI (explaining this term). 
 211. See Fox, supra note 61, at 1217–18.  Note that holding unpublished 
authorities to be equal to these other sources would still be an improvement to the 
majority of jurisdictions’ current viewpoint, which bars their citation from any court.  
See Serfass & Cranford, supra note 19, at 253–85. 
 212. This is assuming the court allows citation to unpublished authority at all, 
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be placed on the same level as other lesser authoritative forms when it has 
such distinguishing characteristics.  Conversely, because unpublished 
opinions lack characteristics exhibited by published opinions, the former 
should not be regarded as equally authoritative to the latter.  The 
disadvantages noted by no-citation supporters bear on what weight should 
be accorded to unpublished authority; however, these arguments are not 
strong enough to justify rules completely banning such citation.   

VI.  WEIGHING UNPUBLISHED OPINIONS AS EXCEEDINGLY PERSUASIVE 
AUTHORITY 

One must now determine how to weigh these opinions for use at trial 
and on appeal.  It has been established these opinions offer utility to the 
doctrine of precedent.  The arguments levied by opponents to continue 
banning citation of unpublished authority are not sufficient to justify 
refusing to recognize unpublished opinions that are written by the same 
courts writing published opinions.  Those same arguments, however, 
uncover weaknesses in weighing both opinion forms the same.   

Notwithstanding such weaknesses, unpublished opinions should be 
regarded as something more than merely persuasive authority.  Currently, 
the category of persuasive authority is reserved for any source not 
published by the courts in Jurisdiction X.213  This includes decisions—
regardless of their publication status—from all other jurisdictions.214  Law 
review articles, lectures, websites, magazine articles, and even blog postings 
fall into the category of persuasive authority.215  Each of these forms will 
likely be viewed by judges as having varying weight relative to one another.  
The commonality among these sources is that none are written and 
approved by current or former judges of the jurisdiction’s court.  That is to 
say, all persuasive authority lacks the attribute of being a prior holding in 
 

as a majority of jurisdictions do not allow these authorities to be cited.  See id. at 253–
85; see also supra note 45 (listing the jurisdictions that do not allow citation). 
 213. BLACK’S LAW DICTIONARY 153 (9th ed. 2009) (declaring persuasive 
authority “carries some weight but is not binding on a court”). 
 214. The jurisdictions included under persuasive authority are not only those 
within the country’s borders.  Courts have oftentimes cited opinions from foreign 
jurisdictions as well.  See, e.g., Roper v. Simmons, 543 U.S. 551, 575 (2005) (using 
foreign authority to prove “the United States is the only country in the world that 
continues to give official sanction to the juvenile death penalty”); see generally Luke 
Nikas, Rethinking the Use of Foreign Law and Public Consensus:  The U.S. Supreme 
Court’s Inconsistent Methods for Defining Constitutional Rights, 13 LEWIS & CLARK L. 
REV. 1007 (2009) (providing an in-depth analysis of citation to foreign law). 
 215. See Fox, supra note 61. 
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Jurisdiction X—the source will neither contain a court’s citation to prior 
caselaw in Jurisdiction X, nor will it contain the rationale employed by the 
appellate judges of Jurisdiction X. 

Analysis by the same panel of individuals who create jurisdictional 
precedent in their judicial capacity is the glaring distinction between 
unpublished authority and all other persuasive authority.  An unpublished 
opinion has been written and approved by at least a fraction of the 
appellate judges in Jurisdiction X.  Citations are made to Jurisdiction X 
caselaw throughout the opinion.  In effect, the decision was made following 
the laws, cases, and rationale of Jurisdiction X.  No other form of 
persuasive authority shares this characteristic.  Even when a law review 
article is written examining only Jurisdiction X’s laws, a panel of the 
appellate court has not approved the opinion.  Similarly, a source, such as a 
law review article, authored by the same appellate judge—or even multiple 
appellate judges—in Jurisdiction X does not exhibit the trait of appellate 
judges, in their capacity as judges for Jurisdiction X, of coming to a 
recorded consensus that a particular perspective is an accurate and binding 
statement of the law.  These attributes cause each unpublished opinion in a 
given jurisdiction to transcend the traditional bounds of persuasive 
authority. 

The distinction between unpublished authority and all other 
persuasive authority is also the characteristic shared by published and 
unpublished opinions within the same jurisdiction.  Both opinion forms are 
written by judges within the same jurisdiction, formulated by applying and 
citing earlier decisions within that state.  Both are approved by at least a 
panel of sitting judges in a given jurisdiction.  These three characteristics of 
both forms of a judicial opinion—being written by appellate courts within 
the state, citing caselaw within the state, and being approved by an 
appellate court within the state—make up the point of distinction between 
persuasive and binding authority, as well as the commonality between 
published and unpublished opinions. 

The parallels between these two forms of opinions are not 
unblemished.  As was discussed earlier, the quality of writing in 
unpublished authority can be less than that of an opinion designated for 
publication.216  Thus, the reasoning used by the panel writing an 
unpublished opinion could be of a lesser quality than that found in its 
published counterpart.  Because a court typically renders these opinions 
more quickly, the court’s wording of an opinion may not completely reflect 
 

 216. See supra Part IV.A.   
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the actual reasoning.217  Moreover, in many jurisdictions, unpublished 
opinions are decided by only a fraction of the court, rather than the entire 
bench.218  Therefore, the scenario could arise wherein the majority of a 
panel issuing a case opinion would have been in the minority if the same 
case was heard by the entire court.  The possibility of panels of judges 
reaching a different conclusion than the entire court, as well as the 
potential for lesser quality writing in unpublished opinions, shows these 
two opinion forms are still distinguishable beyond mere publication status. 

Therefore, unpublished opinions should be viewed as the strongest 
form of persuasive authority—exceedingly persuasive authority.219  The 
distinction drawn between unpublished opinions and all other forms of 
persuasive authority shows unpublished opinions should hold more weight 
at trial and on appeal.  This is illustrated by the fact unpublished opinions 
employ caselaw and reasoning by the same court in the same jurisdiction in 
which the case at hand is being decided.  Conversely, published and 
unpublished opinions differ because many unpublished opinions contain 
lesser quality writing and analysis on the issues and are decided by a 
fraction of the court.  Holding unpublished opinions to be exceedingly 
persuasive authority would place them immediately below binding 
authority, while giving them substantially greater weight than any other 
form of persuasive authority.220 

Exceedingly persuasive authority would be reserved only for 
unpublished opinions within the same jurisdiction.  It would allow litigants 
 

 217. See Schaaf v. Kaufman, 850 A.2d 655, 661 (Pa. Super. Ct. 2004). 
 218. See supra Part IV.A. 
 219. Exceedingly persuasive authority is not recognized or endorsed by any 
court at this time.  The phrase is introduced to serve as a term of art identifying a third 
form of authority, located between binding and persuasive authority. 
 220. This new weight of authority is comparable to states’ use of federal court 
decisions, which interpret federal rules of evidence reading verbatim to a state’s own 
rule of evidence.  In one case, the Iowa Supreme Court explained the level of 
persuasiveness granted to federal jurisprudence when analyzing a rule of evidence that 
was materially similar to Iowa’s own:  

In interpreting Iowa rule of evidence 803(24) under a given set of facts, we are 
not bound by federal courts’ interpretations of similar federal rules under 
similar circumstances.  However, we give considerable weight to an 
interpretation of a federal rule of evidence after which Iowa has patterned its 
rule. 

State v. Weaver, 554 N.W.2d 240, 247 n.8 (Iowa 1996) (citations omitted).  Exceedingly 
persuasive authority reaches beyond the persuasive value given to federal caselaw 
here, however, for the reasons listed throughout this Note. 
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to cite unpublished authority to the court, expecting it to be regarded as 
nearly binding law.  This “nearly binding law” loophole is in place for 
situations in which binding authority directly contradicts the unpublished 
law.  When a published opinion directly contradicts an unpublished 
opinion, the published opinion will be the controlling authority.  It also 
offers some leeway for a trial judge or appellate court to explain why the 
unpublished opinion does not mean precisely what the litigant is arguing.  
This takes into account the concern of inaccurate or unclear wording 
possibly found in unpublished authority. 

At the same time, when no other published authority on point is 
available, unpublished opinions will be the controlling law.  These opinions 
will effectively serve as a gap-filler in the state’s law, much in the same way 
the Christie case did in Anastasoff.221  These opinions, while maybe not 
perfect, are still the best clues as to what the court would hold on a 
particular issue of law.  Thus, trial judges and litigants will grasp a better 
understanding of how appellate courts will likely rule on a fact pattern.  
Regarding unpublished opinions as exceedingly persuasive authority allows 
courts and litigants to use all authority disseminated by higher courts to 
create the strongest possible arguments.222  Allotting these opinions slightly 
less weight than binding authority recognizes the concerns regarding 
imperfect law written by appellate judges, as well as the possibility of a 
panel of judges making a decision that would have been decided differently 
by the entire bench.223  Regarding unpublished opinions as exceedingly 
persuasive authority essentially makes the opinions controlling authority in 
areas of the law published authority has yet to address and gives slightly 
less weight to unpublished opinions where published authority is already 
available.  This distances unpublished authority from all other persuasive 
authority—creating a large gap between the two—with only a slight gap 
between the two forms of judicial opinions.  The aim of precedent is to 
serve as a crystal ball for litigants to help determine how their case will 
likely be resolved.  According unpublished opinions exceedingly persuasive 
authority status will help to clear up the murkiness of this predictive tool, 
resulting in further improvements to the American judicial system. 

 

 221. See Anastasoff v. United States, 223 F.3d 898, 899 (8th Cir. 2000). 
 222. This alleviates the majority of the constitutional issues highlighted earlier 
in the Note.  See supra Part III.C.  It also remedies the limits currently placed on the 
adversarial and common law doctrines relied upon during the judicial process. 
 223. Granting unpublished authority slightly less weight than binding authority 
mitigates the pressure otherwise placed upon courts forced to write all opinions with 
the time and care currently required by published opinions. 
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VII.  CONCLUSION 

Currently, most state court rules curtail or disallow citation to 
unpublished authority in an attempt to strike a balance between judicial 
efficiency and maintaining the doctrine of precedent.  This is a compromise 
that need not be made.  Advancements in technology have removed many 
of the barriers previously in place at the advent of these now-obsolete no-
citation rules.  Thus, one need not compromise the fundamental tenets of 
stare decisis and the adversarial process upon which the American judicial 
system is based.   

Unpublished opinions, once an underground body of law inaccessible 
to most, have carved a niche into caselaw.  Now, all authority is available to 
any form of practitioner.  A majority of state rules have not yet recognized 
what the federal court system has—these opinions, though not on the same 
level as reported decisions, still can be determinative and should be 
available to litigants for citation.  Allowing citation to unpublished 
authority at trial and on appeal will remove any constitutional 
infringements caused by current no-citation rules.  Recognizing these 
opinions as exceedingly persuasive authority will stop litigants from feeling 
as though they must guess the weight of each unpublished decision.  
Permitting citation of unpublished opinions will re-establish a full and 
complete body of caselaw upon which all litigants can draw, uninhibited, to 
construct the strongest possible arguments. 

By incorporating the reasoning elucidated above, this Note can be 
distilled down to four propositions that establish one overarching principle.  
First, given the advancements in technology that made unpublished 
authority accessible to all, banning unpublished opinions at trial or on 
appeal should no longer be allowed in any state jurisdiction.  Second, 
unpublished authority exhibits characteristics distinct from those of 
traditional secondary authority and, therefore, transcends all other forms 
of traditional secondary authority.  Third, unpublished authority lacks 
some traits present in published opinions and, therefore, cannot be 
regarded as equal authority.  Fourth, weighing unpublished authority as 
exceedingly persuasive authority creates a powerful tool for both litigants 
and courts, allowing both to fill gaps in areas of the law and create or 
strengthen legal arguments.  Unpublished authority should, therefore, be 
regarded as exceedingly persuasive authority at all levels of state court 
systems.   

The overarching principle encompassing these four propositions is 
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that technology serves as a catalyst for continuous progression of the legal 
system.  One can see from the brief history of precedent and unpublished 
opinions discussed earlier in this Note that the law is not static.  The law is 
an ever-changing area, both in terms of substance and procedure.  External 
impacts on the legal profession cause these aspects of the law to evolve.  
State jurisdictions are faced with the same external force, requiring yet 
another shift in the way law is practiced.  Technology allows for opinions 
that were once literally hidden from the bulk of litigants, and are 
effectively hidden from litigants today, to be utilized in creating and 
strengthening legal arguments.  The practice of law must not continue 
down a path that need not be traveled when technology bridges a gap 
formerly impractical to pass. 
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