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FOREWORD 

Maura I. Strassberg* 

Is it possible to have a rational discussion about same-sex marriage?  
The Iowa Supreme Court’s stunning unanimous decision in favor of same-
sex marriage on April 3, 2009 has combined with a process of constitutional 
amendment in Iowa that is intentionally slow and cumbersome to create a 
unique opportunity.  With a relatively small population and an active 
tradition of respectful discussion of contentious issues—over cups of 
coffee, through letters to the editor, and during political caucuses—Iowa 
seems to be an ideal place for such a discussion to take place.  By bringing 
together national leaders on both sides of the same-sex marriage issue, the 
2010 Drake Constitutional Law Center Symposium was designed to 
contribute to this public discourse.  Three of the panelists were lawyers:  
Professor Andrew Koppelman of Northwestern University Law School, 
Professor Mark Strasser of Capital University Law School, and Professor 
Lynn Wardle of Brigham Young University Law School.  These legal 
scholars presented papers on the constitutionality of the Defense of 
Marriage Act (DOMA).  Three of the panelists were not lawyers:  Ms. 
Margaret Gallagher is the President of the Institute for Marriage and 
Public Policy, and Professors Douglas Allen of Simon Frazier University 
and M.V. Lee Badgett of the University of Massachusetts, Amherst, are 
economists.  These three addressed the social-policy implications of same-
sex marriage.   

But what does a rational discussion on same-sex marriage look like?  
What is it we are arguing about, and what can we achieve through such 
discussions?  Directly or indirectly, all the panelists in the Symposium 
made claims about both the value of marriage and the effects of same-sex 
marriage upon opposite-sex marriage.  Are there points of common 
agreement that can serve as springboards for resolving this issue—such as 
empirical data about divorce, single parenthood, and child welfare—or is 
analysis of the data so influenced by divergent fundamental values it is 
ultimately these values themselves we will find ourselves debating?  This 
symposium issue of the Drake Law Review provides an opportunity to not 
only identify the premises and substance of arguments made by each side, 
but to evaluate the possibility of rational discussion. 
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Ms. Margaret Gallagher opened the Symposium by distinguishing her 
position on same-sex marriage from that of the Westboro Baptist Church, 
whose members were protesting outside the Symposium.  As Ms. 
Gallagher stated in her prepared statement, most opposition toward same-
sex marriage is not about hatred, prejudice, or animus toward gay people.  
Indeed, she suggested such opposition can and does coexist with support or 
acceptance for doing away with sexual orientation discrimination and 
establishing domestic partnerships that meet the needs of gay couples.  A 
goal of her remarks was to persuade same-sex marriage supporters that 
opponents of same-sex marriage have reasonable concerns about 
important “goods at stake,” and their views are due respect. 

Ms. Gallagher’s primary argument was that same-sex and opposite-
sex couples are different in ways relevant to the legitimate public purposes 
of civil marriage.  Thus, she argued, there is no discrimination involved in 
treating same-sex couples differently than opposite-sex couples.  She 
emphasized that support for benefits and alternative legal statuses for 
same-sex couples is possible as long as the basis for such actions is 
compassion and civility rather than rights or equality. 

An important starting point for Ms. Gallagher was that marriage is 
originally and primarily a social institution that exists to ensure children 
will be born to, and raised by, the man and the woman who conceived 
them, a policy dubbed “responsible procreation” by Professor Wardle.  Ms. 
Gallagher further stated that the majority of children conceived in marital 
unions enjoy substantial advantages, while very few children conceived in 
other unions will enjoy such advantages.  Marriage achieves this by 
regulating those sexual relationships that can create children.  The law is a 
minor player in this effort, which primarily requires strong norms of 
marital fidelity, permanence, and postponing childbearing until marriage 
that arise from religious communities.  In Ms. Gallagher’s view, allowing 
same-sex couples to enter into marriage both contradicts and repudiates 
responsible procreation as a purpose of marriage.   

Ms. Gallagher described her long-term concern about the high rates 
of divorce and unwed childbearing, leading to many children being raised 
without an effective relationship to their fathers and too many women 
having the sole burden of parenting.  Asserting that it is a persistent truth 
that children ought to have a father as well as a mother, Ms. Gallagher 
argued that fatherhood is most at stake in the same-sex marriage debate 
because our endorsement of all family forms would dehumanize men by 
telling them they were not important to the task of creating and raising new 
human life.  Ms. Gallagher acknowledged the “marriage crisis” that 
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currently exists was not caused by gay people and will not be cured by 
preventing same-sex marriage.  However, solving the crisis requires shifting 
away from the idea of marriage as a romantic relationship between adults.  
Allowing same-sex marriage, she claimed, will make redirecting marriage 
to its proper core meaning almost impossible. 

Finally, Ms. Gallagher argued that equating opposition to gay 
marriage with opposition to interracial marriage demonizes same-sex 
marriage opponents and puts the traditional religious groups who hold the 
real solution to this marriage crisis in legal peril.  Finding the intensity and 
ugliness of the moral clashes disturbing, Ms. Gallagher concluded by 
arguing that it is essential to a genuine culture of pluralism that there be 
tolerance of those who view homosexual acts and same-sex marriage as 
morally wrong because there are important public goods at stake and this 
position is not inconsistent with endorsing the rights of gay people in 
society in a broad way. 

In his responsive remarks to Ms. Gallagher, Professor Koppelman 
agreed that the moral views she defended deserved respect and were not 
the result of prejudice.  He disagreed, however, with Ms. Gallagher’s claim 
that same-sex marriage is counterproductive to the public purposes served 
by the legal institution of marriage.  In particular, he addressed Ms. 
Gallagher’s concern for the welfare of children, which he suggested rests 
primarily on evidence that single motherhood takes a toll on children.  
Professor Koppelman pointed out that the highest rates of single 
motherhood are in the bottom educational quartile.  This quartile is more 
likely to include those who embrace the “red state” marriage model—
marriages between younger individuals who reject contraception and 
premarital sex and therefore choose to forego higher education and to 
marry quickly after sexual maturity in order to enter into a moral sexual 
relationship and care for the children that will likely result—than the “blue 
state” marriage model—companionate relationships between older 
individuals who delay marriage and childbearing until after their college 
education is completed.1  Professor Koppelman agreed that single 
motherhood is the product of a sexual ethic that separates fathers from 
their children.  Nevertheless, he argued that the cause may be an uneven 
decay of the “red state”-marriage-model ethic in which premarital sex is 
permissible but contraception is not, or it may simply be the lack of 
availability and knowledge about contraception.  He emphasized, however, 

 

 1. See NAOMI CAHN & JUNE CARBONE, RED FAMILIES V. BLUE FAMILIES:  LEGAL 

POLARIZATION AND THE CREATION OF CULTURE  1–3 (2010). 
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that this situation represents a third sexual ethic that is importantly 
different from the “blue state” sexual ethic.  While either adherence to the 
“red state” or “blue state” sexual ethic would help diminish the single-
motherhood phenomenon, Professor Koppelman argued the “blue state” 
ethic is likely to be an easier sell in contemporary America.  

While agreeing with Ms. Gallagher that the purpose of allowing same-
sex marriage cannot be regulation of potentially procreative sexual 
relationships, Professor Koppelman disagreed with her conclusion that 
same-sex marriage will fundamentally change the way heterosexual 
married couples think about their relationships.  In addition, he took issue 
with any suggestion that children cannot thrive when raised by same-sex 
couples or that fatherhood requires “miracle, mystery, and authority.”  
Same-sex marriage, he argued, is not an invitation for men to desert their 
wives and children.  But denying marriage to same-sex couples, who in 
significant percentages are raising children, is, for Professor Koppelman, 
counterproductive.  

Professor Koppelman’s Article addresses the normative roots of 
rational-basis review under the Equal Protection Clause and the effect on 
such rational-basis review of what he views as a significant cultural shift in 
attitudes about gay people over the past forty years.  In particular, he 
suggests that the exclusion of gay people from federal marriage-based 
benefits has gone from seeming sane in the abstract to being understood as 
“pretty stupid.”  This is due to a growing public awareness of the 
sometimes-devastating impact on gay partners, families, and surviving 
spouses, resulting from their lack of access to legal marriage.  The gay and 
lesbian community came to realize the importance of marriage as they 
encountered legal difficulties during the AIDS epidemic and the lesbian 
baby boom, and this awareness has broadly filtered into the general 
population as the number of Americans who have a known gay relative, 
friend, or coworker has tripled from twenty-five percent to seventy-five 
percent.  Add to this a sharp generational divide in which a growing 
majority of young people support same-sex marriage and, Professor 
Koppelman argues, the rational basis for discrimination has become 
increasingly unintelligible.  

Professor Koppelman argues this significant evolution of attitudes 
toward gay people is likely to have two legal effects.  First, DOMA will be 
found unconstitutional under rational-basis review.2  Second, the basis for 
choice-of-law decisions refusing to recognize legally valid same-sex 
 

 2. Gill v. Office of Pers. Mgmt., 699 F. Supp. 2d 374, 390–98 (D. Mass. 2010). 
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marriages in other states—a strong forum-state interest in exclusively 
opposite-sex marriage—will gradually disappear.  As a result, Professor 
Koppelman disavows his earlier conclusion that an equal protection 
challenge to the definition of marriage in DOMA would be a hard case.  
Indeed, Professor Koppelman argues that the cultural shift toward same-
sex marriage may even allow courts to finally see the sex discrimination he 
has long argued is a part of all discrimination against gays.3 

Professor Wardle’s Article makes two claims:  judicial resolution of 
the constitutionality of DOMA is appropriate—and DOMA should be 
found to be constitutional—but judicial resolution of the issue of same-sex 
marriage is not appropriate.  First, Professor Wardle argues DOMA is not 
about the substantive issue of same-sex marriage and does not involve 
discrimination against gays and lesbians.  Professor Wardle describes 
DOMA as a structural provision having both federalism and separation of 
powers dimensions.  In particular, Professor Wardle argues that because 
Section Three of DOMA simply codifies the assumption upon which all 
federal marriage benefits were originally provided—marriage would be 
between one man and one woman—it does not so much take a stand on 
same-sex marriage as it protects both “vertical” and “horizontal” 
congressional power to decide whether to change its policy priorities.  In 
Professor Wardle’s view, this means the constitutionality of DOMA can be 
resolved judicially by reference to “neutral principles” unrelated to equal 
protection because same-sex marriage itself is not at issue.   

Professor Wardle describes the legal status of same-sex marriage as a 
rare contemporary example of the kind of encroachment by the states upon 
the authority of the federal government—“vertical” congressional power—
that was the primary concern of the Federalists.  He argues that defining 
marriage to be between one man and one woman for purposes of federal 
law protects the federal government’s power to pursue its own public 
policy goals rather than being forced to promote the public policies of 
states that have recognized same-sex marriage.  Against those who claim 
DOMA violates principles of federalism by interfering with state power to 
create and define domestic relationships, Professor Wardle details the 
historic tradition of the congressional definition of marriage and defends 
the constitutionality of this control of federal benefits to achieve federal 
ends.  
 

 3. See generally Andrew Koppelman, Why Discrimination Against Lesbians and 
Gay Men is Sex Discrimination, 69 N.Y.U. L. REV. 197 (1994) (discussing three forms of 
discrimination stemming from privacy concerns, homosexuals as an oppressed class, and sex 
discrimination). 
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On the “horizontal” aspect of congressional power, Professor Wardle 
argues that Section Three of DOMA was also meant to protect Congress’s 
prerogative to decide policy issues in the face of potential encroachment by 
the judicial or executive branches.  DOMA protects the basic democratic 
value of “popular sovereignty” by ensuring decisions regarding federal 
benefits are made by elected, rather than appointed, officials.  Thus, he 
argues, the only way to legitimately change federal policy regarding federal 
benefits should be through the repeal of DOMA. 

Although Professor Wardle ultimately claims that the issue of same-
sex marriage is entirely inappropriate for judicial resolution because 
marriage policies reflect differing fundamental value assumptions, he 
argues that, at the very least, evidence of a deep and sustained 
constitutional superconsensus in favor of same-sex marriage should be 
necessary before constitutional protection for same-sex marriage can be 
found.   

Professor Strasser’s Article addresses the constitutionality of both 
operative sections of DOMA:  Section Two, which authorizes state 
nonrecognition of same-sex marriages from other states, and Section 
Three, which defines marriage as opposite-sex only for purposes of federal 
law.4   

With regard to Section Two, Professor Strasser suggests there are 
difficulties in evaluating the constitutionality of DOMA because of the 
number of ambiguities that have not been settled by authoritative judicial 
interpretation.  To begin with, it is not clear whether Congress intended 
Section Two to grant powers to the states or simply to restate the existing 
power of the states to choose not to recognize out-of-state marriages.  It is 
also not clear whether judicially conferred rights arising out of divorce or 
rights that may also exist independent of a marriage fall within the 
rights arising from same-sex marriage to which states need not give effect 
under Section Two.  Finally, it is not clear whether this Section is intended 
to trump other federal statutes such as the Parental Kidnapping Prevention 
Act,5 which otherwise gives interstate effect to all valid custody orders.  

Professor Strasser goes on to argue there are two distinct approaches 
to finding Section Two of DOMA unconstitutional.  If a ban on same-sex 
marriage by any state is unconstitutional under either due process or equal 

 

 4. See Defense of Marriage Act, Pub. L. No. 104-199, 110 Stat. 2419 (1996) 
(codified at 1 U.S.C. § 7 (2006), 28 U.S.C. § 1738C (2006)). 
 5. 28 U.S.C. § 1738A. 
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protection, then no state can have a legitimate state interest in not 
recognizing out-of-state same-sex marriages.  In particular, Professor 
Strasser argues that same-sex marriage bans cannot survive the heightened 
scrutiny required by both the fundamental right to same-sex marriage and 
the sex-discrimination such bans involve.  If, on the other hand, a state may 
constitutionally refuse to allow same-sex couples to marry inside its 
borders, Professor Strasser argues this does not mean it is constitutional for 
it to refuse to recognize marriages validly celebrated in other states.  In 
particular, the Fourteenth Amendment’s right to travel may be 
impermissibly burdened if Section Two authorizes states to refuse to give 
effect to a domicile-valid same-sex marriage when the couple is traveling 
outside their domicile state or emigrates to another state.  In addition, to 
the extent Section Two might be interpreted to allow states to refuse to 
recognize judicial judgments that give effect to the statutory rights of 
marriage, Professor Strasser argues it violates the Full Faith and Credit 
Clause requirement that “judicial Proceedings of every other State” be 
given effect and, therefore, goes beyond the general power of Congress to 
“prescribe . . . the Effect” of “such . . . Proceedings.”6   

Professor Strasser argues that Section Three of DOMA is vulnerable 
to arguments that it both discriminates on the basis of sex, which would 
trigger heightened equal protection scrutiny, and it visits a broad disability 
on a narrow group of individuals, which was found to be constitutionally 
impermissible in Romer v. Evans.7  In addition, Professor Strasser argues 
there is no major damage to clear and substantial federal interests 
sufficient to allow Congress to displace state law.  

Professor Douglas Allen’s Article provides a cost–benefit analysis of 
including and excluding various relationships from “marriage,” which he 
suggests clarifies the differences between such relationships, facilitates 
respectful discussion, and points to a solution to existing disagreements.  
His evaluation considers the costs and benefits of including or excluding 
opposite-sex couples, polygamous partners, interracial couples, infertile 
couples, elderly couples, incestuous couples, and same-sex couples from 
marriage.  He ultimately concludes that polygamous partners, incestuous 
couples, and same-sex couples should be excluded from marriage, while all 
others considered should be included. 

Professor Allen finds the primary benefit of including relationships 
within legal marriage to be the quantity of children produced by a type of 
 

 6. U.S. CONST. art. IV, § 1. 
 7. Romer v. Evans, 517 U.S. 620, 635 (1996). 
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union.  Opposite-sex unions therefore have a high “inclusion benefit” due 
to the sheer number of such unions.  Because of their relatively small 
numbers in society, incestuous, polygamous, and same-sex unions are 
found to have a low inclusion benefit.  Professor Allen defines “inclusion 
costs” as the “costs imposed by an entering group upon existing married 
groups or society in general.”  He thus sets the inclusion costs of opposite-
sex couples at zero.  Polygamous unions, he argues, have high inclusion 
costs because they may require different rules to regulate, enforce, and 
dissolve their distinctive relationships.  Professor Allen states that same-sex 
couples create two costs:  the extra cost of implementing new rules to 
accommodate their “sexual symmetry” and the threat to child welfare and 
heterosexual rights created by legal parenthood trumping biological 
parenthood.  

Professor Allen defines “exclusion costs” as the “logistical costs of ex 
ante identifying a specific group in order to exclude them, plus the lost 
value from fewer marriages.”  As applied to opposite-sex marriages, 
Professor Allen notes that because it is easy to identify such couples as 
“opposite-sex,” the exclusion costs might seem low.  However, because 
exclusion costs in this case also include the “opportunity costs” of 
exclusion—the lost inclusion benefits of majority happiness and many 
children—the overall rating is high.  Infertile couples are also viewed as 
having high exclusion costs, but only because they are hard to identify.  
Professor Allen concludes there are low exclusion costs for same-sex 
couples because they are easy to identify and society loses little from their 
exclusion due to their small numbers and minimal procreation. 

Professor Lee Badgett’s Article analyzes the empirical evidence to 
reveal the effect of prohibiting same-sex marriage on the economic welfare 
of same-sex couples as well as the effect of legalizing same-sex marriage on 
the marriage decisions of opposite-sex couples. 

She begins by detailing the statistical and monetary consequences of 
lack of access to some of the many direct governmental and employer 
benefits of marriage.  She notes that lack of spousal health insurance is a 
particularly significant economic harm for same-sex couples, as 79% of 
employers who offer health benefits to opposite-sex spouses do not offer 
such benefits to same-sex partners.  Indeed, individuals in same-sex 
relationships are almost twice as likely to be uninsured as married 
individuals—20% compared to 11.5%.  She also demonstrates same-sex 
partners or spouses face significant costs under the federal tax code, 
discussing in detail the economic effects of taxation of employer-provided 
healthcare benefits to same-sex partners or spouses, the inability to file 
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taxes jointly, ineligibility for tax-free rollovers of assets from the estate of a 
deceased partner or spouse, and potential gift-tax liability.  Finally, 
inability to take advantage of the economic efficiencies of marriage, from 
specialization of labor to the provision of unpaid caretaking, is another 
source of economic deprivation for same-sex couples. 

In the second part of her Article, Professor Badgett draws in part 
upon her extensive national and international research on attitudes toward, 
decisions about, and impacts of exclusion or inclusion of same-sex couples 
in marriage or marriage alternatives—such as civil unions or domestic 
partnerships.  She argues that evidence of the strong demand for marriage 
over a marriage alternative or single status by same-sex couples who could 
economically benefit the most from it buttresses her conclusion that 
exclusion from marriage results in economic deprivation.  Directly 
addressing claims made by Professor Allen, Professor Badgett discusses the 
statistical evidence on interest and involvement in child-rearing by same-
sex couples and individuals, and the effect inclusion in marriage may have 
on this.  Finally, she takes issue with his claim there are high “inclusion 
costs” for same-sex couples. 

These diverse papers, which show important points of agreement and 
disagreement between those on either side of the same-sex marriage 
debate, illuminate the possibilities for rational discussion of this issue.  On 
behalf of Drake Law School, I would like to thank all of the above-
mentioned scholars for their interesting and important articles.  I also want 
to congratulate the editors of the Drake Law Review for their tireless work 
and professionalism.  Lastly, I want to express appreciation to the 
distinguished Des Moines law firm of Belin McCormick, P.C. for its 
continued sponsorship of this event. 

 


