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I would like to start by identifying two points about which I am in 
agreement with Maggie.  One point of agreement is that about half of 
Americans think homosexual sex is morally wrong.1  Secondly, more than 
half of Americans oppose same-sex marriage.2  I agree with Maggie neither 
one of these is the product of unreasoned hatred or prejudice.  There is a 
moral view of the world generating these conclusions that needs to be 
taken seriously.   

I also agree with Maggie about the reason, historically, the institution 
of marriage developed cross-culturally.  I agree the reason the institution of 
marriage has developed in human society is precisely to regulate sexual 
relationships that could create children.  I can concede that and, at the 
same time, explain why the most important of its purposes—creating 
environments in which children can thrive—are well-served by recognizing 
same-sex marriage and why resistance to same-sex marriage is 
counterproductive for the very purposes Maggie is most determined to 
promote.   

There are really a couple of different kinds of arguments against 
same-sex marriage.  One is the argument that there is something 
intrinsically good about heterosexual relationships, irrespective of 
consequences—there is something intrinsic to sex that makes it licit or 
appropriate only when it takes place in a heterosexual context.  That is not 
the argument Maggie was making.  I have responded to it in print 
elsewhere;3 I simply note it here.  There is another argument, which Maggie 
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 1. See, e.g., KARLYN BOWMAN & ADAM FOSTER, AM. ENTER. INST., 
ATTITUDES ABOUT HOMOSEXUALITY & GAY MARRIAGE 3 (2008), available at 
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respondents said “[h]omosexual sexual relations are always wrong”). 
 2. See, e.g., id. at 21–26 (showing several polls since 1988 with a majority of 
respondents opposed to same-sex marriage). 

3.  See Andrew Koppelman, The Decline and Fall of the Case Against Same-
Sex Marriage, 2 U. ST. THOMAS L.J. 5 (2004). 
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does make, that focuses on consequences—the effects on heterosexual 
families of societal recognition of same-sex marriage.  That is the argument 
I am going to focus on here.   

The data point on which Maggie’s argument most heavily rests—that 
she has expanded upon in her published writings—is single motherhood 
can be hard on children.  Moreover, it would be a mistake to discard an 
ethic that tries to ensure children will be raised by more than one adult and 
replace it with an ethic of individual self-fulfillment.  Bad for children, bad 
for adults, bad for men!  After this conference, I am going to get on an 
airplane and go home and there are going to be three kids there who are 
going to be very glad to see me.  I think that conduces to my well-being, as 
well as theirs.  Society needs an ethic that binds fathers and children.  That 
is an area of agreement between us.   

But there is more than one candidate for that job.  The story of the 
modern sexual revolution is not merely the story of the decay of the old 
ways.  It has also seen the emergence of a new ethic which, in many ways, 
produces stronger, more functional families that serve children’s needs 
better than the old model.  Before this conference, Maggie and I both read 
Naomi Cahn and June Carbone’s new book, Red Families v. Blue Families.4  
It is an absolutely terrific book.   

In the book, they observed two different family systems presupposing 
different norms now exist in the United States.  There is an older, more 
traditional model, which demands marriage before or very soon after 
sexual activity begins.  The way Maggie described the purpose of marriage 
was to regulate sexual relationships that could create children.  The ethic is, 
“It is fine for you to have sexual intercourse; we understand it is very hard 
being nineteen years old and not having sex, so get married!”  That means 
you can now have sex in a responsible way, because any children who are 
produced have two parents, and those children are likely to do better as a 
consequence.  Responsible parenthood consists of being married when you 
have the children.  It does not consist of being mature.  It does not consist 
of being economically self-sufficient.  It does not consist of, for example, 
finishing college before you have kids.  One characteristic of nineteen-year-
olds is most of them do not yet have their college degree.  It aims at 
socialization into traditional gender roles.  This is the model followed in 
many parts of the country.  From the standpoint of this model, same-sex 
marriage flouts this entire complex of values, disaggregates sex from 
 

 4. NAOMI CAHN & JUNE CARBONE, RED FAMILIES V. BLUE FAMILIES:  
LEGAL POLARIZATION AND THE CREATION OF CULTURE (2010). 
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procreation, has nothing to do with the purposes of marriage, and, in fact, 
confuses the purposes of marriage.   

This model remains prevalent in much of the United States.  The 
point of the Red Families v. Blue Families title is that this belief system is 
most prevalent in those states that reliably vote Republican.  In fact, this 
book establishes a high correlation between the mean age of first marriage 
in a state and its likelihood of voting Republican.  The younger people are 
when they get married, the more likely they are to vote Republican, and it 
is because of the family values issue.  This ethic, though, has costs, because 
some of the traditional enforcement mechanisms of this ethic are no longer 
available.  Divorce is a lot easier than it used to be, not just because there 
are no-fault divorces, but because divorce is not stigmatized or as 
unthinkable in the way it once was.  In the red states, divorce rates are the 
highest in the country5 because early marriages are the marriages most 
likely to fail.  There are high rates of single motherhood; there are high 
rates of unplanned pregnancies.  The problem is not only is divorce 
available, but we cannot stop teenagers from having sex.   

At the same time, a new sexual ethic has emerged. Cahn and Carbone 
call it the new middle-class ethic.6  It is tolerant of premarital sexuality.  In 
addition, the ethic says there are important moral norms, one of which is, 
“Use contraception, use it conscientiously, and do not get pregnant.”  This 
is for the purpose of postponing marriage and parenthood until the 
completion of higher education.  It produces lower rates of divorce and 
lower rates of teenage motherhood, but there are certainly costs of this 
ethic.  When childbearing is postponed until the completion of your 
education, low fertility rates and a large boom for the fertility-doctor 
industry result.  You get more people living alone.   

The new ethic has obvious advantages in the post-industrial economy.  
Delayed childbearing facilitates more education, which produces higher 
incomes later in life.  There are actual advantages from the standpoint of 
child welfare.  You get more mature parenting and fewer divorces.  In 
these families, the fathers actually spend more time with their children.  
This new model is most prevalent among the most educated classes who 
have the highest incomes.  Thus, the differences are revealed in patterns of 
single childbearing.  In 1960, about 14% of mothers in the bottom 
educational quartile were single, compared with about 4% in the top 
quartile.  By 2000, the respective percentages of single mothers were 43% 
 

 5. See CAHN & CARBONE, supra note 4, at 1–2. 
 6. See id. at 37–46. 
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in the bottom quartile and 7% in the top quartile.  College-educated 
women are less likely to marry than other women and less likely to divorce.  
The disparity seems to have quite a lot to do with delayed marriage and 
childbearing—the product of contraception and abortion.  One thing that 
follows from this model is greater tolerance of homosexuality.  Since the 
model separates sex from reproduction and values recreational sex, it is not 
threatened by sex that manifestly has nothing to do with procreation.  
Accordingly, tolerance for gay equality correlates quite strongly with high 
levels of education.  These families are not threatened at all by support for 
gay rights.  Most of them already support gay rights and gay marriage.   

If Maggie is concerned about high rates of single motherhood in the 
bottom quartile, so am I.  Now, it is only a tendency that more than half of 
the mothers in the bottom quartile are married.  But there is a tendency to 
exhibit the kind of sexual ethic that separates fathers from their children.  
The causes of those patterns are not well understood.  We are not really 
sure what is going on here, but at least part of what is going on is the 
vestiges of the old ethic which have decayed unevenly.  The prohibitions 
that were functional in context have become pernicious in these 
circumstances.  For example, the stigma of using birth control, which 
signals that a woman is sexually immoral, decayed more slowly than the 
stigma of premarital sex.  It is okay if sex is something unexpected that 
happens to you, but contraception identifies you as a bad girl who plans for 
sex or the consequences of unexpected pregnancy.  In some of these 
populations, the stigma of unwed motherhood is felt less strongly than the 
stigma of divorce.  The unavailability of contraception to unmarried 
women certainly has a large role to play here.  Abstinence-based sex 
education increases the likelihood that a girl will not even know how to 
contracept when she has her first sexual experience.  

I think we have a third sexual ethic here which is more tolerant to 
childbearing outside of marriage than either of the other two.  I have to say 
it is less distinctively an ethic than the other two, since it is not so much a 
normal childbearing ethic as a pattern of responses to a birth that is 
unplanned.  But, this is not a world where people do not take marriage 
seriously.   

The only point that I want to make here is that the third ethic is not 
the blue state, new middle-class ethic.  They are quite different 
phenomena.  A different ethic about sex might help some of these people.  
Either of the two other American models would be an improvement.  
Under the old model, they would abstain from sex until they are married.  
They might delay marriage until their late twenties.  But, that is actually 
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not part of the old model.  Under the new model, they could be sexually 
active in their early twenties, but they would be careful to use 
contraception.  Which ethic, do you suppose, is likely to be an easier sell in 
contemporary America?   

If Maggie is right, marriage as an institution was proposed originally 
to regulate sexual relationships that could create children.  That is 
historically correct.  That means the new middle-class ethic, to the extent it 
is tolerant of same-sex unions, is a departure from the more traditional 
purposes of marriage because whatever happens when a same-sex couple 
marries and the state issues a marriage license, the state is not attempting 
to regulate a relationship where the couple could create children.  All 
same-sex couples and some opposite-sex couples are infertile, so same-sex 
marriage does not serve that function directly.   

I think the real question is whether the goods that have traditionally 
been realized in the practice of marriage can also be realized in other social 
forms not corresponding to the traditional definition.  I have been reading 
Maggie’s work for years, and at one point she wrote that same-sex 
marriage will affect marriage by changing our core legal understanding of 
what marriage is.7  Marriage will be a unisex relationship unconnected to 
sex, babies, or family structure.  You can already see that happening to the 
Iowa law now.  The question is, “Do you think this is really fundamentally 
going to change the way heterosexual married couples in Iowa think about 
the relationships they are in?”  True, we would not have the institution of 
marriage without procreation; the biological fact of human fertility is the 
reason the institution developed originally.   

I do not see what is wrong with using something for an unintended 
purpose.  The authors of the Constitution of the United States had a 
number of uses of federal power in mind.  One use of federal power they 
did not have in mind was the use of that power to abolish slavery, but to 
most it was not necessarily inconsistent or wrong to use something for a 
purpose we did not originally intend.  The builders of the Parthenon did 
not intend that it be an attraction for tourists and scholars.  That is not 
what they had in mind.  Presumably, Saddam Hussein did not intend his 
presidential palace be used to house a democratically elected government.  
Screwdrivers are not intended to be used to open a can of paint.  When a 
novel use of an inherent artifact is proposed, I think the question should 
not be, “Is this consistent with the artifact’s original purpose?”  Rather, the 
 

 7. See Maggie Gallagher, What is Marriage for?  The Public Purposes of 
Marriage Law, 62 LA. L. REV. 1, 17 (2001). 
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question should just be, “Is this a good use of the artifact?   

That is all we should be asking.  The old ethic did its job for a long 
time, but to say children cannot thrive without the old sexual morality is 
like saying animals cannot live on land because they need gills to breathe.  I 
am not persuaded people need miracle, mystery, and authority, or an ethic 
that is not entirely transparent to them.  I have three kids and I do not 
think I stick around because I am mystified or confused.  

Now I will briefly address one of Maggie’s writings here.  I have said 
this in print before and Maggie responds in the following way:  “This is a 
soundbite, not a serious thought.  It amounts to a rejection of the idea that 
the social meanings encoded in law matter.  The law interacts only by 
directly punishing or directly benefiting free and disparate individuals.  The 
law is an administrator alone.  Its ideas do not have any consequences.”8  
Well, that is not my view.  I once wrote a whole book arguing the shaping 
of social meaning is a legitimate undertaking of the law.9  What I doubt is 
that same-sex marriage will have the specific social meaning Maggie 
foresees—an invitation for men to desert their wives and children.  I do not 
think any father on the planet is going to interpret same-sex marriage that 
way.  The basic Burkean point—that ancient rules probably have a rational 
basis or they would not have survived—is a sound one, but conditions 
change.  In primitive agrarian societies, if you loaned somebody money it 
was likely to be a response to unexpected disaster.  The prohibition of 
usury made rational sense for protecting the poor, but as commercial 
conditions changed, financing became an unavoidable prerequisite to 
business.10   

I think the real anchor amid these historical contingencies is not that 
children ought to have a father.  All of the data we have indicates children 
raised by same-sex couples turn out just as well under any measure of well-
being as children raised by opposite sex couples.  It is just not the case that 
children need to have a father.  There are lots of children who are not being 
raised by opposite-sex couples that are doing just as well.  The moral 
anchor is people have value and their needs should be looked after, and we 
ought not to bring children into the law unless we bring them into an 

 

 8. Maggie Gallagher, (How) Will Gay Marriage Weaken Marriage as a Social 
Institution:  A Reply to Andrew Koppelman, 2 U. ST. THOMAS L.J. 33, 58 (2004).   
 9. ANDREW KOPPELMAN, ANTIDISCRIMINATION LAW AND SOCIAL 
EQUALITY (1996). 
 10. ALBERT R. JOHNSON & STEPHEN TOULMIN, THE ABUSE OF CASUISTRY:  
A HISTORY OF MORAL REASONING 181–94 (1988). 
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environment in which they are likely to do well.  We know quite a lot about 
the circumstances in which they do well.   

The old rules of sex are valuable because they cope with the problem 
of unintended pregnancy, and that problem has not gone away.  But the old 
rules turn out to have costs.  Most obviously, people want to be happy.  
The ban on contraception never made a lot of sense absent some 
condemnation of sexual pleasure as such.  Of course, the costs to gay 
people of the traditional sexual ethic was quite high, so a more flexible set 
of rules have developed.  Premarital sex is fine, as long as contraceptives 
are used.  There is a strong presumption against adultery.  The law no 
longer enforces that, but there is still a broadly based understanding that 
when you decide to get married you really are agreeing not to see other 
people.  A central task of modern sexual ethics—a conversation that 
absolutely should be happening—is to figure out which of the old rules are 
alive, which are dead, and where the lines need to be drawn.  There are 
conversations going on about that; I personally am a big fan of Dan Savage.   

The evidently responsible parental behavior of the people who most 
firmly embrace the new ethic suggests the ethic is less dangerous than 
Maggie fears.  I am absolutely in agreement with Maggie about creating 
family forms conducive to the well-being of children.  The motives that 
animate her concern are well-founded.  I applaud the results in Varnum v. 
Brien, but I think that when the majority in Varnum v. Brien says, “[t]he 
benefit denied by the marriage statute—the status of civil marriage for 
same-sex couples—is so ‘closely correlated with being homosexual’ as to 
make it apparent that law is targeted at gay and lesbian people as a class,” 
that is silly.11  Maggie is right that the traditional definition of marriage was 
devised at a time when gay people were not particularly considered.  
Whatever is wrong with that, it is not that traditional marriage laws 
targeted homosexuals as a class.  But, if you are concerned about the well-
being of children, then denying the benefit of marriage to families, who are 
in fact raising children, is simply a counterproductive strategy.  In the last 
census, a third of lesbian couples, and a quarter of gay couples were raising 
children.12  I am sure the numbers are higher now because it has been ten 

 

 11. Varnum v. Brien, 763 N.W.2d 862, 885 (Iowa 2009) (quoting Lawrence v. 
Texas, 539 U.S. 558, 583 (2003) (O’Conner, J., concurring)). 
 12. R. BRADLEY SEARS, GARY GATES & WILLIAM B. RUBENSTEIN, 
WILLIAMS PROJECT ON SEXUAL ORIENTATION LAW & PUB. POLICY, SAME-SEX 
COUPLES AND SAME-SEX COUPLES RAISING CHILDREN IN THE UNITED STATES 11 
(2005), available at http://www.law.ucla.edu/williamsinstitute/publications/usreport.pdf 
(analyzing 2000 census data and concluding that “[m]ore than 39% of same-sex 
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years since the last census and society is changing fast.  Maggie is fighting 
for a good cause, but she is firing on her own troops. 

 

households have children under 18 in their home,” with 40% of those couples being 
male–male and 60% being female–female). 


