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I.  INTRODUCTION 

With the recent collapse of the housing market, underlying problems 
in the infrastructure of the American residential property system are 
coming to light.  One such problem, which is receiving no attention 
presently, is homestead exemptions from debt collection.  Creditors obtain 
judgment liens—nonconsensual liens created by court order—on the 
property of debtors who are in default in order to sell the property to 
satisfy the debtor’s credit obligations.  Homestead exemptions are laws that 
allow debtors to exempt their primary residence, called their homestead, 
from such judgment liens and forced sales.1  Homestead exemptions have 
 

 1. It is important to note that homestead exemptions, except to the extent 
that they require spousal approval to encumber the homestead, do not apply to 
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been around for over a century,2 and while they serve a worthwhile goal of 
protecting children and other dependents from suffering for the unpaid 
debts of those on whom they depend for support, homestead exemptions 
also present unique opportunities to people who would abuse them.  Asset 
conversion—the conversion of nonexempt assets into exempt assets in 
order to avoid judgment liens—and fraud are the most prevalent and 
damaging of these opportunities.  In a time when financial institutions are 
losing money daily on defaulted mortgages and are unable to collect on 
other debts, it is interesting that legislators are not giving more attention to 
statutory provisions existing in forty-eight states which provide legal means 
for people to exempt their homes from debt collection.  These statutes and 
constitutional provisions, which vary considerably from state to state, have 
flaws that could be remedied by statutory and, in some cases, constitutional 
reforms.  First, states should provide statutes that specifically address fraud 
in the context of homestead exemptions by creating an exception to the 
exemption for purchase-money liens—liens created to secure a loan for 
money to purchase the property.3  States should also allow courts to use 
equitable principles to impose liens on otherwise exempt property in cases 
where it is appropriate to prevent injustice.  Second, states should put a 
limit on the value of the homestead that may be exempted with a provision 
for increases in the limit over time.  Finally, states should reexamine the list 
of liens to which the exemption does not apply by making sure liens for 
alimony and child support are included in the list.   

This Note will explore the benefits of homestead exemptions, the 
problems inherent in homestead exemptions, and possible solutions to 
those problems that still appreciate the nature and purposes of the 
exemptions.  Part II discusses the purposes and historical development of 
homestead exemptions.  Part III focuses on the different approaches the 
states have taken to homestead exemptions, and Part IV examines asset 
conversion and fraud as major defects in the concept of homestead 
exemptions.  Finally, Part V offers solutions to the flaws in homestead 
exemptions, while keeping in mind the history and purposes of the 
exemptions. 

 

consensual liens, such as mortgages.  They only apply to nonconsensual liens. 
 2. See, e.g., Wilhelm v. Locklar, 35 So. 6, 6–7 (Fla. 1903). 
 3. See BLACK’S LAW DICTIONARY 1103 (9th ed. 2009). 
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II.  HISTORICAL DEVELOPMENT AND PURPOSES OF HOMESTEAD 
EXEMPTIONS 

A.  Development of Homestead Exemptions 

England and the common law recognized real and personal property 
exemptions from the collection of debts, as did the American colonies.4  
However, neither England nor the common law had any special exemption 
for homesteads, which “appears to be a uniquely American contribution to 
the law of real property.”5  Copying the Mexican tradition of providing 
generous property laws to attract settlers, the Republic of Texas enacted 
the first “American” homestead exemption in 1839.6  In 1841, Georgia and 
Mississippi followed Texas’s example and enacted their own homestead 
exemptions.7  Other American states soon followed suit.  In 1852, nearly all 
of the northeast and mid-Atlantic states exempted homesteads, and by 
1858 the midwestern states did as well.8  Due partially to the Panic of 1837 
and the fear of families losing their homes in the particularly hard-hit 
South, ten southern states had homestead laws by 1859.9  California created 
its own homestead exemption when it joined the Union in 1850, and the 
rest of the West joined by the 1860s.10  By 1864, thirty-one American states 
had homestead exemptions.11   

Homestead exemptions were a very popular means of providing a 
pre-New Deal Era form of security for families, and they enjoyed support 
from both major political parties—Whigs and Democrats—in addition to 
many of the smaller, reform-centered political parties of the time.12  The 
exemptions were so successful that after the Civil War several southern 
states took the extra step of adding homestead exemptions to their 
Reconstruction constitutions, in part to provide more protection for former 
slave owners from the debts they had incurred purchasing slaves that no 

 

 4. George L. Haskins, Homestead Exemptions, 63 HARV. L. REV. 1289, 1289 
(1950). 
 5. Id. 
 6. Id.  (Texas was not yet a part of the United States.). 
 7. Alison D. Morantz, There’s No Place Like Home:  Homestead Exemption 
and Judicial Constructions of Family in Nineteenth-Century America, 24 LAW & HIST. 
REV. 245, 252–53 (2006). 
 8. Id. at 253–54. 
 9. Id. at 253. 
 10. Id. at 254. 
 11. Id. at 252. 
 12. Id. at 253–56. 
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longer “belonged” to them.13  Currently, forty-eight states have at least 
some form of homestead exemption.14  New Jersey and Pennsylvania are 
the only two holdouts.15  

B.  Purposes of Homestead Exemptions 

Homestead exemptions are a natural consequence of general 
American views of freedom and the importance of private property in 
maintaining that freedom.  Senator Benton’s comments, made when 

 

 13. Andrew Kull, The Enforceability After Emancipation of Debts Contracted 
for the Purchase of Slaves, 70 CHI.-KENT L. REV. 493, 496 (1994). 
 14.  The homestead laws are as follows, by state:  FLA. CONST. art. X, § 4; 
ALA. CODE § 6-10-2 (LexisNexis 2005); ALASKA STAT. § 09.38.010 (2008); ARIZ. REV. 
STAT. ANN. § 33-1101 (2007); ARK. CODE ANN. § 16-66-210 (2005); CAL. CIV. PROC. 
CODE §§ 704.710–.840 (West 2009); COLO. REV. STAT. § 38-41-201 (2009); CONN. GEN. 
STAT. ANN. § 52-352b(t) (West 2005 & Supp. 2010); GA. CODE ANN. § 44-13-1 (2003); 
HAW. REV. STAT. § 651-92 (1993); IDAHO CODE ANN. §§ 55-1001–1011 (2007); 735 ILL. 
COMP. STAT. ANN. 5/12-901–912 (West 2003 & Supp. 2009); IND. CODE ANN. § 34-55-
10-2(c)(1) (LexisNexis 2008); IOWA CODE ANN. § 561.16 (West 1992 & Supp. 2010); 
KAN. STAT. ANN. § 60-2301 (2005); KY. REV. STAT. ANN. § 427.060 (LexisNexis 2005); 
LA. REV. STAT. ANN. § 20:1 (2004 & Supp. 2010); ME. REV. STAT. ANN. tit. 14, § 
4422(1) (2003 & Supp. 2009); MD. CODE ANN., CTS. & JUD. PROC. §§ 11-504(b)(5), (f) 
(LexisNexis 2006 & Supp. 2009); MASS. GEN. LAWS ch. 188, § 1 (2003 & Supp. 2010); 
MICH. COMP. LAWS ANN. § 600.6023(1)(h) (West 2000); MINN. STAT. ANN. §§ 510.01–
.09 (West 2002 & Supp. 2010); MISS. CODE ANN. §§ 85-3-21 to -43 (West 1999 & Supp. 
2009); MO. ANN. STAT. §§ 513.475, .480 (West 2002 & Supp. 2010); MONT. CODE ANN. 
§§ 70-32-201 to -221 (2009); NEB. REV. STAT. ANN. §§ 40-101 to -116 (LexisNexis 2005 
& Supp. 2009); NEV. REV. STAT. § 115.010 (2009); N.H. REV. STAT. ANN. §§ 480:1–:9 
(LexisNexis 2003 & Supp. 2009); N.M. STAT. ANN. § 42-10-9 (LexisNexis 1974 & Supp. 
2009); N.Y. C.P.L.R. § 5206 (McKinney 1997 & Supp. 2010); N.C. GEN. STAT. ANN. § 
1C-1601(a)(1) (West 2007); N.D. CENT. CODE §§ 47-18-01 to -29 (1999 & Supp. 2009); 
OHIO REV. CODE ANN. § 2329.66(A)(1)(b) (LexisNexis 2005); OKLA. STAT. tit. 31, §§ 
1–9 (1991); OR. REV. STAT. ANN. § 18.395 (West Supp. 2009); R.I. GEN. LAWS § 9-26-
4.1 (Supp. 2009); S.C. CODE ANN. §§ 15-41-10 to -35 (2005 & Supp. 2009); S.D. 
CODIFIED LAWS §§ 43-31-1 to -19 (2004 & Supp. 2009); TENN. CODE ANN. § 26-2-301 
(2000 & Supp. 2009); TEX. PROP. CODE ANN. §§ 41.001–.024 (Vernon 2000 & Supp. 
2009); UTAH CODE ANN. § 78B-5-503 (2008); VT. STAT. ANN. tit. 27, §§ 101–185 (2008); 
VA. CODE ANN. § 34-4 (2008 & Supp. 2009); WASH. REV. CODE ANN. § 6.13.010–.100 
(West 2008); W. VA. CODE ANN. § 38-9-1 to -6 (LexisNexis 2005); WIS. STAT. ANN. §§ 
815.20–.21 (West 2007); WYO. STAT. ANN. §§ 1-20-101 to -104 (2009).  Delaware’s 
homestead exemption differs from the other forty-seven states that have exemptions 
from judicial liens; its exemption is only for bankruptcy or state insolvency 
proceedings.  DEL. CODE ANN. tit. 10, § 4914 (1999). 
 15. New Jersey specifically provides that all real estate is liable to execution.  
N.J. STAT. ANN. § 2A:17-17 (West 2000).  Pennsylvania does not have a homestead 
exemption.     
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supporting a national homestead law, exemplify the view that ownership of 
property is a necessary component of freedom in a democratic society:  

Tenantry is unfavorable to freedom.  It lays the foundation for 
separate orders in society, annihilates the love of country, and weakens 
the spirit of independence.  The tenant has, in fact, no country, no 
hearth, no domestic altar, no household god.  The freeholder, on the 
contrary, is the natural supporter of a free government; and it should 
be the policy of republics to multiply their freeholders, as it is the 
policy of monarchies to multiply their tenants.16   

Providing a homestead exemption is one way for “republics to 
multiply their freeholders.”  The exemptions ensure that, at least for the 
purposes of nonconsensual judicial liens, debtors who stand to lose many of 
their assets to creditors may at the very least be able keep their homes and 
remain freeholders.  Further, homestead exemptions promote home 
ownership and attract settlers, which are important goals for states.17  The 
Supreme Court of Iowa identified such purposes for Iowa’s homestead 
exemption by stating:  

The law is based upon the idea, that as a matter of public policy, for 
the promotion of the property of the state, and to render independent 
and above want, each citizen of the government, it is proper he should 
have a home—a homestead—where his family may be sheltered and 
live beyond the reach of financial misfortune, and the demands of 
creditors, who have given credit under such law.18   

In addition to promoting property ownership, homestead exemptions 
also result from the uniquely American concept of allowing debtors a 
chance to start over through bankruptcy proceedings and property 
exemptions, instead of simply throwing debtors in prison, as was the 
English practice.19  Most American states, influenced by English statutory 
and common law, still imprisoned debtors at the time of the Revolution.20  
In fact, the rise of homestead exemptions largely coincides with the 
abolition of imprisonment for debts, which the states finally achieved in 
 

 16. SEYMOUR D. THOMPSON, A TREATISE ON HOMESTEAD AND EXEMPTION 
LAWS § 1 (1886) (quoting THOMAS HART BENTON, THIRTY YEARS’ VIEW 103–04 
(1858)). 
 17. Haskins, supra note 4, at 1289–90. 
 18. Charless & Blow v. Lamberson, 1 Iowa 435, 439 (1855). 
 19. See LAWRENCE M. FRIEDMAN, A HISTORY OF AMERICAN LAW 199–201 
(3d ed. 2005). 
 20. Id. at 200 (quoting PA. CONST. of 1776, art. IX, § 16). 
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1840—the same time many states were adopting homestead exemption 
laws.21   

The central purpose of homestead exemptions is to protect 
dependents.22  To be more specific, the driving purpose in the development 
of these laws was to provide “‘for the protection and maintenance of the 
wife and children against the neglect and improvidence of the father and 
husband.’”23  As times have changed, this purpose has expanded from 
protecting wives and children to protecting dependents generally, but it is 
the same underlying concept:  American society deems it inappropriate for 
innocent dependents to pay for the improvidence of those on whom they 
depend for support.   

Thus, there are several important purposes behind homestead 
exemptions.  These purposes are generally served by the current array of 
homestead exemptions, which do in fact create more freeholders by 
allowing freeholders to keep their property and encouraging new owners to 
acquire property, by allowing debtors a chance to start over after prior debt 
problems, and by protecting dependents.  The challenge to legislators in 
the area of homestead exemptions is to continue to serve these important 
purposes while doing a more efficient job of preventing abuse. 

III.  STATE APPROACHES TO HOMESTEAD EXEMPTIONS 

Forty-eight states currently have homestead exemptions.24  All of 

 

 21. Id. (citing PETER J. COLEMAN, DEBTORS AND CREDITORS IN AMERICA:   
INSOLVENCY, IMPRISONMENT FOR DEBT, AND BANKRUPTCY, 1607–1900, at 62–63 
(1974)); see Morantz, supra note 7, at 253–56. 
 22. See Haskins, supra note 4, at 1289. 
 23. THOMPSON, supra note 16, § 1 (quoting Cook v. McChristian, 4 Cal. 26 
(1854)). 
 24. See supra note 14.  Additionally, federal bankruptcy law provides for a 
homestead exemption of $20,200 in bankruptcy proceedings.  11 U.S.C. § 522(d)(1) 
(2009).  However, states may opt out of the federal bankruptcy exemptions and require 
debtors to use only the state exemptions.  11 U.S.C. § 522(b)(2) (2006).  Most states 
require debtors to use only their homestead exemption.  See, e.g., ALASKA STAT. § 
09.38.055 (2008) (“In a proceeding under 11 U.S.C. (Bankruptcy) only the exemptions 
under [Alaska Statutes sections] 09.38.010, 09.38.015(a), 09.38.017, 09.38.020, 09.38.025, 
and 09.38.030 apply.”).  Further, even if state law does not require debtors to use the 
state exemptions, the federal bankruptcy statute allows debtors to choose whether to 
use the federal exemptions or the exemptions of the state in which the debtor resides, 
as long as state law allows its exemptions to apply to bankruptcy.  11 U.S.C. § 
522(b)(3)(A) (2009).  Some states, like Georgia, provide for different state homestead 
exemption amounts in bankruptcy proceedings.  GA. CODE ANN. § 44-13-100(a) (West 
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these states explain that the homestead must be the debtor’s primary 
residence or the primary residence of dependents of the debtor, or both; 
furthermore, the debtor may claim only one homestead, thus achieving the 
same result in all states of limiting the homestead exemption to one home 
for each debtor.25  However, that is where the similarity ends.  In the spirit 
of federalism, each state has its own approach to the exemptions.  The 
defining characteristics of each approach are:  whether the exemption is 
purely statutory or is constitutionally mandated, the amount or size of the 
exemption, who may claim the exemption, what kind of debt is covered by 
the exemption, and what requirements must be met to encumber the 
homestead.  Each characteristic and the states that feature it will be 
considered in turn. 

A.  Statutory vs. Constitutional Mandate 

Several states provide for homestead exemptions in their state 
constitutions.  These provisions fall into two groups.  In the first, the state 
constitution provides for the amount of the homestead exemption.  This 
provision is a minimum exemption amount, since the legislatures are free 
to provide for higher exemption amounts under their general lawmaking 
powers.  For example, Alabama, Florida, Kansas, Oklahoma, and West 
Virginia all provide for homestead exemptions and the amount of such 
exemptions in their state constitutions.26  In the second group, the state 
constitution simply requires that the legislature must provide for a 

 

2003).  Because this Note focuses on homestead exemptions with regard to judgment 
liens and not bankruptcy, I will cite to the statutes regarding homestead exemptions 
from execution.      
 25. See, e.g., CAL. CIV. PROC. CODE § 704.710(c) (West 2009) (“‘Homestead’ 
means the principal dwelling . . . .”); CONN. GEN. STAT. ANN. § 52-352a(e) (West 2005) 
(“‘Homestead’ means owner-occupied real property or mobile manufactured home, as 
defined in subdivision (1) of section 21-64, used as a primary residence.”);  IOWA CODE 
ANN. § 561.1 (West 1992 & Supp. 2010) (“The homestead must embrace the house 
used as a home by the owner, and, if the owner has two or more houses thus used, the 
owner may select which the owner will retain.”); ME. REV. STAT. ANN. tit. 14, § 4422 
(2003 & Supp. 2009) (“The following property is exempt from attachment and 
execution . . . the debtor’s aggregate interest . . . in real or personal property that the 
debtor or a dependent of the debtor uses as a residence . . . .”).  
 26. ALA. CONST. art. X, § 205 (eighty acres or $2,000); FLA. CONST. art. X, § 4 
(if outside city limits, not to exceed one hundred sixty acres, and if within city limits, 
not to exceed half of one acre); KAN. CONST. art. 15, § 9 (if farm land, not to exceed 
one hundred sixty acres, and if within city limits, not to exceed one acre); OKLA. 
CONST. art. XII, § 1 (if outside city limits, not to exceed one hundred sixty acres, and if 
within city limits, not to exceed one acre); W. VA. CONST. art. VI, § 48 ($5,000). 
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homestead exemption.  The California, Georgia, Louisiana, Michigan, 
Minnesota, Montana, North Carolina, South Dakota, Tennessee, Utah, 
Washington, Wisconsin, and Wyoming state constitutions all have this type 
of provision.27  The most complex constitutional provisions are contained in 
the Texas Constitution, which provides that there must be such an 
exemption, exceptions to the exemption, notice requirements for waiver of 
the exemption, and much more.28  The actual size of the homestead, 
however, is provided by statute.29   

Other states simply provide for the exemptions via statutes and not by 
constitutional mandates.  In these states, the legislatures are free to change 
or remove the exemptions at will, without the need to amend their state 
constitutions.  Illinois’s, Indiana’s, and Iowa’s homestead exemptions are of 
this type. 30 

B.  Amount or Size of the Exemption 

The size of homestead exemptions varies greatly from state to state.  
There are three main approaches to state exemption sizes:  limiting the 
exemption by acreage only, limiting the exemption by value only, and 
limiting the exemption by both acreage and value. 

The most generous exemption approach is one that limits the 
exemption by the size of the land.  For instance, Florida, Iowa, Kansas, and 
Texas only limit their homestead exemptions by acreage.31  Texas is famous 

 

 27. See CAL. CONST. art. XX, § 1.5; GA. CONST. art. I, § I, ¶ XXVI; LA. 
CONST. art. XII, § 9; MICH. CONST. art. X, § 3; MINN. CONST. art. I, § 12; MONT. CONST. 
art. XIII, § 5; N.C. CONST. art. X, § 2; S.D. CONST. art. XXI, § 4; TENN. CONST. art. XI, 
§ 11; UTAH CONST. art. XXII, § 1; WASH. CONST. art. 19, § 1; WIS. CONST. art. I, § 17; 
WYO. CONST. art. 19, § 9.             
 28. TEX. CONST. art. XVI, § 50. 
 29. TEX. PROP. CODE ANN. § 41.002 (Vernon 2000). 
 30. See 735 ILL. COMP. STAT. ANN. 5/12-901 (West Supp. 2008) ($15,000 of an 
individual’s property interest); IND. CODE ANN. § 34-55-10-2 (LexisNexis 2008) 
($15,000); IOWA CODE ANN. § 561.2 (West 1992) (if in city, half of one acre, if outside 
of city, forty acres; a minimum $500 in either case, though). 
 31. See FLA. CONST. art. X, § 4 (if outside city limits, one hundred sixty acres, 
if within city limits, half of one acre); IOWA CODE ANN. § 561.2 (West 1992 & Supp. 
2010) (“If within a city plat, it must not exceed one-half acre in extent, otherwise it 
must not contain in the aggregate more than forty acres, but if, in either case, its value 
is less than five hundred dollars, it may be enlarged until it reaches that amount.”); 
KAN. STAT. ANN. § 60-2301 (2008) (if outside city limits, one hundred sixty acres, if 
within city limits, one acre); TEX. PROP. CODE ANN. § 41.002 (Vernon 2000) (ten acres 
in city limits, one hundred (single person) or two hundred (family) acres if land is 
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for its very generous homestead exemption, which limits the exemption to 
ten acres inside city limits, and one hundred acres for a single person 
outside city limits or two hundred acres for a family outside city limits.32  
Again, in Texas the exemption is only limited by its physical size, not its 
value, so a person could own a ten-million-dollar home, and his creditors 
could not reach it to satisfy his debts as long as it was less than ten acres 
inside the city or one hundred acres outside the city.33   

In the second approach to exemption limitations, states only limit the 
exemption by a monetary value.  Most states that limit the exemption by a 
monetary value subtract the value of encumbrances on the property from 
the total property value to determine whether the owner’s interest in the 
property exceeds the homestead amount, or specify in the law that the 
exemption amount is for the owner’s interest.  Alaska, Arizona, 
Connecticut, and Illinois are such states. 34  In contrast, at least one state—
Idaho—uses a monetary value limit that looks at the total value of the 
property, instead of only the owner’s interest in the total value of the 
property. 35 

In the final approach to exemption limitations, states have 
exemptions that are a hybrid of the first two approaches.  These states limit 
the exemption by the size of the land and by a monetary value.  Alabama 
and Louisiana make use of this final approach of limiting homestead 
exemptions. 36 
 

outside city limits). 
 32. TEX. PROP. CODE ANN. § 41.002. 
 33. Id. 
 34. See ALASKA STAT. § 09.38.010 (2008) (“An individual is entitled to an 
exemption as a homestead of the individual’s interest in property in this state . . . .”); 
ARIZ. REV. STAT. ANN. § 33-1101 (2007) (“Any person . . . may hold as a homestead 
exempt from attachment, execution and forced sale . . . [t]he person’s interest in real 
property . . . .”); CONN. GEN. STAT. ANN. § 52-352b (West 2005 & Supp. 2010) (“The 
following property of any natural person shall be exempt: . . . [t]he homestead . . . 
provided value shall be determined as the fair market value of the real property less 
the amount of any statutory or consensual lien which encumbers it . . . .”); 735 ILL. 
COMP. STAT. ANN. 5/12-901 (West Supp. 2009) (“Every individual is entitled to an 
estate of homestead to the extent in value of $15,000 of his or her interest in a farm or 
lot of land and buildings thereon . . . .”). 
 35. IDAHO CODE ANN. § 55-1003 (2007) (“A homestead may consist of lands, 
as described in section 55-1001, Idaho Code, regardless of area, but the homestead 
exemption amount shall not exceed the lesser of (i) the total net value of the lands, 
mobile home, and improvements as described in section 55-1001, Idaho Code; or (ii) 
the sum of one hundred thousand dollars ($100,000).”). 
 36. See ALA. CODE § 6-10-2 (LexisNexis 2005) (“The homestead of every 
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C.  Who Can Claim the Exemption 

The states also vary on the requirements for who can claim a 
homestead exemption.  Some states only allow homestead exemptions for 
heads of households or persons with children or spouses.  For example, 
Arkansas and West Virginia have such limitations on their exemptions.37  
However, most states allow anyone to claim an exemption.  Alabama, 
Alaska, and Arizona are illustrative of this common approach.38  
Additionally, some states provide for different exemptions depending on 
who is claiming them.  California, Colorado, and Hawaii have chosen to 
use this method of allotting exemption rights.39  Finally, some states—
Massachusetts, for example—require people to make a written declaration 
of their intent to claim property as their homestead.40  Other states, like 

 

resident of this state, with the improvements and appurtenances, not exceeding in 
value $5,000 and in area 160 acres . . . shall be . . . exempt . . . .”); LA. REV. STAT. ANN. 
§ 20:1 (Supp. 2010) (limited to five acres if within city limits and two hundred acres if 
outside city limits, but only up to a total value of $35,000 unless the money is owed 
because of a catastrophic or terminal illness). 
 37. ARK. CODE ANN. § 16-66-210(b) (2005) (“The homestead of any resident 
of this state who is married or the head of a family shall not be subject to the lien of 
any judgment, or decree of any court, or to sale under execution or other process 
thereon . . . .”); W. VA. CODE ANN. § 38-9-1 (LexisNexis 2005) (“Any husband, wife, 
parent or other head of a household residing in this State, or the infant children of 
deceased or insane parents, owning a homestead shall by operation of law have a 
homestead exemption . . . .”). 
 38. ALA. CODE § 6-10-2 (“The homestead of every resident of this state . . . 
shall be . . . exempt from levy and sale under execution or other process for the 
collection of debts during his or her life and occupancy . . . .”); ALASKA STAT. § 
09.38.010 (“An individual is entitled to an exemption as a homestead . . . .”); ARIZ. 
REV. STAT. ANN. § 33-1101 (“Any person the age of eighteen or over, married or 
single, who resides within the state may hold as a homestead exempt from attachment, 
execution and forced sale . . . .”).  
 39. CAL. CIV. PROC. CODE § 704.730 (West 2008) (California provides for a 
general homestead exemption of $50,000; but then states the exemption is $75,000 if 
the homestead houses a family unit; and further states the exemption is $150,000 if the 
debtor or his spouse is sixty-five years or older, disabled, or fifty-five years or older and 
his individual gross annual income is not more than $15,000 or, if he is married, the 
combined gross annual income of husband and wife is not more than $20,000); COLO. 
REV. STAT. § 38-41-201 (2009) (Colorado provides a general exemption of $60,000, but 
also provides a special exemption of $90,000 if the homestead is owned by an elderly or 
disabled person); HAW. REV. STAT. § 651-92 (1993) (Hawaii provides a general 
exemption of $20,000 in one parcel of real estate, but it provides a special exemption of 
$30,000 in one parcel of real estate if the owner is the head of a family or sixty-five 
years of age or older). 
 40. See, e.g., MASS. GEN. LAWS ANN. ch. 188, § 2 (West 2003) (“To acquire an 
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Rhode Island, specifically provide that the homestead automatically 
attaches to property that meets the statutory definition without the need to 
make a declaration.41 

D.  Debt Covered by the Exemption 

There is more uniformity among the states concerning the kinds of 
debts or liens to which the exemption applies.  No homestead exemptions 
apply to tax liens and liens that the debtor voluntarily places on the 
property.42  Furthermore, some states—Georgia, Hawaii, and Illinois, for 
example—take the extra measure of specifically providing in their 
exemption laws that the homestead exemption does not apply to these 
types of liens.43 

Many states provide that the homestead is not exempt from liens for 
purchase money or mechanic’s liens.44  Alabama’s law provides that the 
exemption does not apply to “any lien attaching to the homestead in favor 
of any laborer, merchant, or materialman for work and labor done or for 
materials furnished, or in favor of any vendor for unpaid purchase 

 

estate of homestead in real property, the fact that it is designed to be held as such shall 
be set forth in the deed of conveyance by which the property is acquired; or, after the 
title has been acquired, such design may be declared by a writing duly signed, sealed 
and acknowledged and recorded in the registry of deeds for the county or district in 
which the property is situated.”). 
 41. R.I. GEN. LAWS § 9-26-4.1(a) (Supp. 2009) (“The estate of homestead 
provided pursuant to this section shall be automatic by operation of law, and without 
any requirement or necessity for the filing of a declaration, a statement in a deed, or 
any other documentation.”). 
 42. See F.G. Madara, Annotation, Federal Tax Liens, 174 A.L.R. 1373, 1384–
86 (1948) (citing case law to explain that federal tax collectors are not required to 
recognize state homestead exemptions).  Homestead exemption statutes do not apply 
to what are termed “consensual liens” because liens of that type (i.e., security interests, 
mortgages, and other voluntary liens) are not judgment liens.  The debtor has 
voluntarily agreed to put the lien on the property in these cases, and the law is meant 
only to protect against situations where the property has a lien on it without the 
debtor’s consent.    
 43. See GA. CODE ANN. § 44-13-1 (West 2003) (specifically excepting tax 
liens); HAW. REV. STAT. § 651-92(b) (excepting tax liens and consensual liens); 735 ILL. 
COMP. STAT. ANN. 5/12-903 (West 2003) (exempting tax liens).  
 44.  Purchase money liens are liens that attach to property to secure the 
purchase price of the property.  BLACK’S LAW DICTIONARY 1387 (8th ed. 2004).  In 
other words, such liens secure the money loaned to the debtor to be able to purchase 
the property.  Mechanic’s liens are statutory liens that attach to property when a 
person is hired to repair or provide other labor or materials for a piece of property in 
order to secure payment for the repairs, labor, and materials provided.  Id. at 943.   
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money.”45  Idaho’s law similarly provides that its exemption does not apply 
to “debts secured by mechanic’s, laborer’s or vendor’s lien upon the 
premises.”46  Louisiana also has such a provision, which states the 
exemption shall not apply to any “debts . . . [f]or the purchase price of 
property . . . [or] [f]or labor, money, and material furnished for building, 
repairing, or improving the homestead.”47 

Another exception to homestead exemptions in some states is 
alimony and child support.  Since one of the main purposes of homestead 
exemptions is to protect dependents, it logically follows that states would 
choose not to allow a homestead exemption to shield a person from his 
obligation to pay for his dependents’ support.  Alaska’s law provides such 
an exception by specifically stating “a creditor may make a levy against 
exempt property of any kind to enforce a claim for . . . child support.”48  
Oregon also excepts child support obligations from its homestead 
exemption, but it does so by leaving the decision of whether to apply the 
exemption to support payments in the court’s discretion.49  Rhode Island is 
a state that excepts both alimony and child support by specifically 
providing that the exemption does not apply in cases “[u]pon an order 
issued by the family court to enforce its judgment that a spouse pay a 
certain amount weekly or otherwise for the support of a spouse or minor 
children.”50  For some reason, not all states have an exception to their 
homestead exemptions for support obligations, despite the fact that the 
support of dependents is the main purpose of the exemptions in the first 
place. 

E.  How to Encumber the Homestead 

Nearly every state explicitly requires that both spouses consent in 
writing in order to waive or encumber the homestead right.  Further, 
encumbrances, including mortgages, obtained without both signatures are 
void.  South Dakota’s exemption law is typical of this requirement.  It 
states that “[a] conveyance or encumbrance of a homestead by its owner, if 
married and both husband and wife are residents of this state, is valid if 
both husband and wife concur in and sign or execute such conveyance or 

 

 45. ALA. CODE § 6-10-4 (LexisNexis 2005). 
 46. IDAHO CODE ANN. § 55-1005(2) (2007). 
 47. LA. REV. STAT. ANN. § 20:1(C) (2004 & Supp. 2010). 
 48. ALASKA STAT. § 09.38.065(1)(A) (2008). 
 49. OR. REV. STAT. ANN. § 18.398 (West Supp. 2009). 
 50. R.I. GEN. LAWS § 9-26-4.1(a)(4) (Supp. 2009). 
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encumbrance.”51  Tennessee’s provision similarly states that “[i]f a marital 
relationship exists, a homestead exemption shall not be alienated or waived 
without the joint consent of the spouses.”52  Washington even extends this 
requirement to domestic partners by providing in its law that “[t]he 
homestead of a spouse or domestic partner cannot be conveyed or 
encumbered unless the instrument by which it is conveyed or encumbered 
is executed and acknowledged by both spouses or both domestic 
partners.”53 

A few states appear to allow one spouse to encumber the homestead, 
but this is the minority approach.  Rhode Island does not explicitly state 
this approach, but its statute does provide that “[t]he provisions of this 
section shall not apply to any debt owing to a financial institution, or 
private mortgages,” and it does not include any provision stating that both 
spouses must consent to encumber the homestead.54  The same is true of 
West Virginia.55  It is unclear why, considering the main purpose of 
homestead exemptions is to protect dependents, states would allow only 
one spouse to waive the right to claim a homestead exemption, unless such 
states consider the protection of mortgage creditors more important than 
the protection of dependents of debtors. 

States’ approaches to homestead exemption laws vary considerably.  
As a result, the problems that occur in connection with these laws also vary 
according to which state’s law is applicable to the situation.  In Part IV of 
this Note, the exemption laws of Texas and Iowa receive special attention 
due to the fact that they are representative of the two major problems that 
result from homestead exemptions.  In Part V, the laws of the several states 
are used together, taking some provisions from one state and some from 
another, in order to construct the ideal homestead exemption.  

IV.  PROBLEMS WITH HOMESTEAD EXEMPTIONS:  ASSET CONVERSION 
AND FRAUD 

The two major problems with homestead exemptions are the ease 
with which debtors may practice asset conversion and fraud.  Asset 
conversion occurs when a debtor converts non-exempt property into 
exempt property in order to make the property unavailable to creditors for 
 

 51. S.D. CODIFIED LAWS § 43-31-17 (2004). 
 52. TENN. CODE ANN. § 26-2-301(b) (West 2000). 
 53. WASH. REV. CODE ANN. § 6.13.060 (West 2009). 
 54. R.I. GEN. LAWS § 9-26-4.1(b) (Supp. 2009). 
 55. See W. VA. CODE ANN. § 38-9-3(a) (LexisNexis 2005). 
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collection.  Asset conversion is problematic in that it allows debtors to 
legally insulate themselves from their obligations after debt is incurred, and 
in states with large exemption amounts, the amount of property so 
converted can be very large.  The second major problem, fraud, exists in 
many forms, and fraud is always a major obstacle in the collection of debts.  
Most states’ exemption laws do not adequately address either of these two 
problems.   

Currently, asset conversion, in most cases, is perfectly legal, and fraud 
is nearly impossible to prove.  Thus, debtors are tempted, and perhaps even 
encouraged by the law, to take measures to insulate themselves at the 
expense of creditors.  While this is not problematic for the individual 
debtor, whenever a creditor cannot collect from a debtor, someone else 
down the line ends up paying for what the debtor did not.  In order to more 
clearly explain these defects in homestead exemption laws, each defect will 
be discussed with cases illustrative of its drawbacks. 

A.  Asset Conversion 

Asset conversion occurs when a debtor converts his property that is 
not exempt from judgment liens, such as money in bank accounts, into 
property that is exempt, such as a homestead.  While taking such action is 
always troubling from the perspective of creditors, it does not happen very 
often outside the context of bankruptcy.  Without bankruptcy, the creditor 
may acquire a judgment lien against other assets of the debtor when they 
are received or wait until the assets are converted back to non-exempt 
status.  If a debtor uses all of his available cash to acquire a homestead and 
does not declare bankruptcy, his creditors may not be able to reach the 
funds, which are now in his homestead.  However, the funds are tied up as 
to the debtor as well, and since his debts will not be discharged, a patient 
creditor need only wait until more funds or assets are available.  Since the 
debtor’s debts are not discharged, and the debtor is aware that his creditors 
are still waiting to be paid, there is little incentive for a debtor in this 
situation to practice asset conversion.   

What happens much more frequently and is much more problematic 
is the debtor converts his non-exempt assets into exempt assets 
immediately before declaring bankruptcy.  Once the debtor is in 
bankruptcy, all of his assets are frozen.56  Then, the bankruptcy trustee pays 

 

 56. 11 U.S.C. § 362 (2006) (providing for automatic stay of attempts to collect 
debts once debtor files petition for bankruptcy). 
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the debtor’s debts by using the debtor’s non-exempt assets.57  When all of 
the debtor’s non-exempt assets are exhausted, any remaining debts are 
discharged.58  Thus, it is possible a creditor will never be able to recover 
money owed if all or most of the debtor’s assets are converted into exempt 
assets prior to declaring bankruptcy.59   

Bankruptcy law does provide some protection for creditors.  For 
example, it allows the court to deny discharge if “the debtor, with intent to 
hinder, delay, or defraud a creditor . . . has transferred, removed, 
destroyed, mutilated, or concealed . . . (A) property of the debtor, within 
one year before the date of the filing of the petition; or (B) property of the 
estate, after the date of the filing of the petition.”60  However, according to 
bankruptcy law, there is nothing inherently fraudulent about asset 
conversion.61  The legislative history of the Bankruptcy Code shows the 
legislature’s intent to make this maneuver available to debtors.  Congress 
explained in the Code’s legislative history that “‘[a]s under current law, the 
debtor will be permitted to convert non-exempt property into exempt 
property before filing a bankruptcy petition . . . .  The practice is not 
fraudulent as to creditors, and permits the debtor to make full use of the 

 

 57. See §§ 501, 502, 726 (providing how creditors are to be paid during 
bankruptcy). 
 58. Id. § 727(b) (providing for discharge of debts in Chapter 7 individual 
debtor liquidation proceeding); § 1328 (providing for discharge of debts in Chapter 13 
individual debtor adjustment-of-debts proceeding).   
 59. Id. § 524 (explaining the effect of discharge from bankruptcy). 
 60. Id. § 727(a)(2).  There are also other restrictions less widely applicable 
that provide creditors with protection.  The Bankruptcy Code provides that even if a 
debtor qualifies for a large exemption, he “may not exempt any amount of interest that 
was acquired” in various ways during the 1215 days preceding filing that exceeds 
$125,000 (excluding farms and trade-ins (selling an old mansion for a new mansion)).  
Id. § 522(p).  Another provision states that the homestead exemption is to be reduced 
by any amount that is attributable to otherwise non-exempt “property that the debtor 
disposed of . . . with the intent to hinder, delay, or defraud a creditor” in the ten years 
before filing.  Id. § 522(o).  Finally, debtors may only claim the exemptions from the 
state in which the debtor was domiciled for the 730 days (two years) prior to filing, or if 
the debtor has not been domiciled in one state for the two years before filing, then 
where the debtor resided 180 days before the 730 days prior to filing.  Id. § 
522(b)(3)(A).  These provisions are helpful when a person either moves to a state 
solely to benefit from its generous exemptions or buys a homestead shortly before 
filing that exceeds the federal limit, but most debtors do not fit the narrow 
circumstances in which these provisions would be applicable.      
 61. 9A AM. JUR. 2D Bankruptcy § 1409 (2008) (explaining that such transfers 
are “not fraudulent as to creditors”). 
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exemptions to which he is entitled under the law.”62   

This state of affairs is very troubling to creditors.  The problem of 
asset conversion is particularly dangerous in states with very liberal 
exemption amounts, such as Texas.63  Asset conversion with regard to 
homesteads is prevalent in bankruptcy proceedings due to the fact that 
Congress allows states to opt out of the federal exemptions and apply their 
own exemptions, and in states that have not opted out, debtors are given 
the choice as to whether they will elect to use the federal exemptions or 
their state exemptions.64  Thus, when a person files for bankruptcy in 
Texas, the person enjoys Texas’s generous homestead exemption.  As a 
result, a person can accumulate vast amounts of debt, convert all of his 
non-exempt assets into his homestead—by paying off any mortgages or 
other liens on the homestead, paying for improvements, etc.—and then 
declare bankruptcy.  In Texas, even if this person’s homestead were worth 
over a million dollars, as long as it met the statutory acreage limit, creditors 
would not be able to reach that asset.  While this may not seem like a major 
problem because that person’s credit would be severely damaged and he 
probably would not be able to execute the maneuver twice, when sums in 
the millions are involved, such maneuvers take a toll on the credit industry 
and affect other debtors who will then have to pay for what this debtor did 
not. 

Some states, such as Texas, have limited the ability of debtors to 
practice asset conversion with respect to personal property, but not with 
respect to homestead exemptions.65  A clear example of a case in Texas 
where the debtors took advantage of this maneuver is In re Coates.66  The 
debtors, a husband and his wife, sold a $90,000 note for $80,000.67  Then, 

 

 62. In re Coates, 242 B.R. 901, 905 (Bankr. N.D. Tex. 2000) (quoting H.R. 
REP. NO. 95-595, at 361 (1977), reprinted in 1978 U.S.C.C.A.N. 5963, 6317). 
 63. Texas’s exemption is limited only by acreage, and the acre sizes are very 
large:  ten for urban residences and two hundred for rural residences with families.  
TEX. PROP. CODE ANN. § 41.002 (Vernon 2000). 
 64. 11 U.S.C. § 522(b)(2) (providing for the state opt-out provision and the 
debtor choice of exemption law in bankruptcy, but state law must allow its exemptions 
to apply to bankruptcy).  See 735 ILL. COMP. STAT. ANN. 5/12-1201 (West 2003) 
(requiring, like most other states, that debtors use only the state homestead 
exemption). 
 65. In re Coates, 242 B.R. at 906–07 (explaining that Texas law does not allow 
exemptions for personal property where debtor has improper intent, but that there is 
no such exception for the homestead exemption).  
 66. Id. 
 67. Id. at 904. 
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they used the $80,000 to pay off the encumbrances on two cars and a 
mortgage, all of which are exempt property under Texas law.68  Next, the 
debtors declared bankruptcy.69  Because Texas law does not allow asset 
conversion with “intent to defraud, delay or hinder creditors” with respect 
to personal property, the fact that the debtors had converted non-exempt 
property—cash—into exempt personal property—cars—with intent to 
hinder their creditors made these exempt assets available to the creditors in 
the bankruptcy proceeding.70  However, since homesteads are not covered 
by this exception, the non-exempt asset—cash—converted into an exempt 
asset—the homestead—was not available to the creditors in the bankruptcy 
proceeding.71  The court went so far as to imply that intent with regard to 
the asset conversion involving the homestead was completely irrelevant in 
Texas.72  As a result, these debtors were able to legally keep just over 
$45,000 of the $80,000 note proceeds from their creditors.73 

Another debtor achieved substantially the same result, at least with 
respect to his homestead exemption, in In re Reed.74  In that case, the 
debtor sold off his antique collection and other non-exempt assets for cash 
in order to pay off a second mortgage on his home and pay down a first 
mortgage.75  The debtor cavalierly admitted he did so solely to reduce the 
amount of money his creditors could have access to in the bankruptcy 
proceeding.76  The court in this case also held that under Texas law intent is 
immaterial with respect to asset conversion concerning the homestead.77  
The main difference in this case was that the court upheld the bankruptcy 
court’s denial of discharge of the bankruptcy proceedings on the grounds 
that the Bankruptcy Code mandates a denial of discharge if the debtor 

 

 68. Id. at 904–06.  Texas exemption law applies because Congress allows 
debtors to choose state or federal exemptions in bankruptcy as long as state 
exemptions otherwise apply to bankruptcy.  See 11 U.S.C. § 522(b)(2) (these sections 
provide for the state opt-out provision and the debtor choice-of-exemption law in 
bankruptcy). 
 69. In re Coates, 242 B.R. at 904. 
 70. Id. at 905–06. 
 71. Id. at 906–07. 
 72. See id. 
 73. Id. at 904 (listing the amount of money the Coates paid toward un-
encumbering the homestead).   
 74. First Tex. Sav. Ass’n, Inc. v. Reed (In re Reed), 700 F.2d 986, 990 (5th Cir. 
1983).   
 75. Id. at 989. 
 76. Id. 
 77. Id. at 990. 
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transferred property with the intent to defraud his creditors.78  However, 
the court expressly explained that this result did not affect the debtor’s 
homestead exemption rights.79  The court further explained that intent to 
defraud requires a showing of actual intent to defraud, such as evidence 
that the debtor borrowed large amounts of money and had a course of 
behavior indicating fraud, and that evidence simply showing asset 
conversion was not enough.80   

Thus, unless state law provides otherwise, creditors must show actual 
intent to defraud in order to get these types of transfers or the actual 
exemption voided.  It is unlikely that creditors will be able to prove the 
required intent in all but the most extreme cases.  One such case where the 
court did find the required intent was In re Luthje.81  In that case, the 
debtor purchased a mobile home shortly before filing for bankruptcy in 
order to convert some non-exempt assets—cash—into exempt assets—a 
homestead.82  The court found that the debtor was not entitled to discharge 
under the Bankruptcy Code because he fraudulently converted assets.83  
However, the court pointed out that the law favors debtors; evidence of 
actual intent, not constructive intent, to defraud must be present; and 
extrinsic evidence of fraud, not just the fact of asset conversion, is required 
to prevent discharge.84   

Other cases illustrate the same problem.  In In re Chadwick, the 
debtors paid down a mortgage with non-exempt assets to maximize their 
homestead exemption, and the court held such action “is universally 
permitted in respect to homesteads.”85  The debtor used the same 
maneuver in yet another case, In re Anderson, when he used $240,000 in 
non-exempt assets to pay down the mortgage on his $636,000 homestead.86  
 

 78. Id. at 992. 
 79. Id.  
 80. Id. at 991–92. 
 81. Luthje v. Luthje (In re Luthje), 107 B.R. 292, 296 (Bankr. D. Mont. 1989). 
 82. Id. at 295. 
 83. Id. at 296 (citing 11 U.S.C. § 727(a)(2) (1988)—the intent-to-defraud-
creditors provision—as the reason for not allowing discharge from bankruptcy). 
 84. Id. at 294–95. 
 85. In re Chadwick, 113 B.R. 540, 541 (Bankr. W.D. Mo. 1990). 
 86. In re Anderson, 386 B.R. 315, 321–22 (Bankr. D. Kan. 2008).  Kansas, like 
Texas, has a homestead exemption limited only by acreage.  Compare KAN. STAT. 
ANN. § 60-2301 (2005) (if outside city limits, one hundred sixty acres, if within city 
limits, one acre), with TEX. PROP. CODE ANN. § 41.002 (Vernon 2000) (ten acres in city 
limits, one hundred (single person) or two hundred (family) if land is outside city 
limits).  
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The court explained that evidence of asset conversion absent a showing of 
actual intent to defraud was not enough for the court to disturb the 
homestead exemption.87  The court ruled that even though this debtor’s 
conversion was intentional, he “did nothing more than take advantage of 
an exemption to which he is entitled” because the creditor did not 
demonstrate the debtor’s “fraudulent intent by a preponderance of the 
evidence based upon the presence of the badges of fraud.”88 

Consequently, without legislative action, creditors will not be 
protected, except in extreme cases, from asset conversion.  In states with 
small homestead exemptions, asset conversion is not a major problem 
because the amount of money involved is small, but in states with very 
liberal exemptions it can be devastating for creditors.  

B.  Fraud 

Fraud is an even more troubling problem for creditors.  As previously 
discussed, it can be a component of asset conversion.  However, it can take 
many other forms in terms of homestead exemptions, as well.  Two 
important examples are persons attempting to claim something as a 
homestead that is not and persons representing on their mortgage 
applications that they are single when they are in fact married in order to 
have the mortgage declared void.89  The main reason fraud—especially 

 

 87. In re Anderson, 386 B.R. at 331.  Although the court in this case was 
considering 11 U.S.C. § 522(o) instead of the discharge provision, it said that because 
the same language was used in both sections, the same analysis applied to both 
sections.  Id. at 329. 
 88. See id. at 331. 
 89. Most states require both spouses’ signatures on a mortgage in order to 
successfully encumber the homestead.  See, e.g., ALA. CODE § 6-10-3 (2005) (“No 
mortgage, deed or other conveyance of the homestead by a married person shall be 
valid without the voluntary signature and assent of the husband or wife . . . .”); IDAHO 
CODE ANN. § 55-1007 (2008) (“The homestead of a married person cannot be 
conveyed or encumbered unless the instrument by which it is conveyed or encumbered 
is executed and acknowledged by both husband and wife . . . .”); 735 ILL. COMP. STAT. 
ANN. 5/12-904 (West 2003) (“No release, waiver or conveyance of the estate so 
exempted shall be valid, unless the same is in writing, signed by the individual and his 
or her spouse . . . .”); IOWA CODE ANN. § 561.13 (West 1992) (“A conveyance or 
encumbrance of, or contract to convey or encumber the homestead, if the owner is 
married, is not valid, unless and until the spouse of the owner executes the same or a 
like instrument . . . .”); MO. ANN. STAT. § 513.475(2) (West 2002) (“Either spouse 
separately shall be debarred from and incapable of selling, mortgaging or alienating the 
homestead in any manner whatever, and every such sale, mortgage or alienation is 
hereby declared null and void; provided, however, that nothing herein contained shall 
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these two types of fraud—is so problematic for creditors is that it is very 
hard to prove.  Further, not all states have clear fraud exceptions to their 
homestead laws included in their statutes.90  While courts might be willing 
to recognize such an exception based solely on common law, without 
statutory direction there is no guarantee such an exception would be 
recognized.   

The first example of fraud with regard to homestead exemptions is 
debtors trying to claim things as homesteads that do not fit the statutory 
definition.  For instance, in Norris v. Thomas, the debtor tried to argue that 
his yacht, which was dry-docked and received utilities through connections 
to the dock, qualified as a homestead under Texas law.91  The court 
acknowledged that the homestead laws are interpreted broadly but 
explained that some permanent attachment to land is necessary for 
anything to be considered a homestead, and consequently did not allow the 
debtor to successfully call his yacht a homestead.92  Several cases in Florida 
also dealing with watercraft, this time motor boats, also determined that 
the boats did not qualify as homesteads.93  In yet another case the debtor 
tried to claim a mobile home that lacked electricity, heat, water, sewer, and 
most of his belongings as his homestead.94  The court found that the mobile 
home clearly did not qualify as a homestead since the debtor did not reside 
there and had not connected any utilities to it; the court also used this fact 
as the required extrinsic evidence to find that the debtor had fraudulently 

 

be so construed as to prevent the husband and wife from jointly conveying, mortgaging, 
alienating or in any other manner disposing of such homestead, or any part thereof.”).  
Also, in Beal Bank v. Siems, the Iowa Supreme Court, in interpreting its spousal 
signature requirement, explicitly stated that because only the wife had signed the 
mortgage in favor of Beal Bank, the entire mortgage was void.  Beal Bank v. Siems, 670 
N.W.2d 119, 124–25 (Iowa 2003).   
 90. Again, bankruptcy law does have a fraud provision that may prevent 
discharge.  11 U.S.C. § 727(a)(2).  However, this provision is of no help if the debtor is 
not in bankruptcy proceedings, and few states have directly dealt with homestead fraud 
outside of the scope of asset conversion and bankruptcy. 
 91. Norris v. Thomas, 215 S.W.3d 851, 853 (Tex. 2007). 
 92. Id. at 857–58 (explaining that Texas’s law uses phrases like “thereon” and 
“on the land,” which mean “a requisite degree of physical permanency.”). 
 93. See In re Hacker, 260 B.R. 542, 547 (Bankr. M.D. Fla. 2000) (holding a 
motor boat is not a homestead); In re Brissont, 250 B.R. 413, 415 (Bankr. M.D. Fla. 
2000) (holding debtor’s cabin cruiser is a motor boat, not a homestead); In re Walter, 
230 B.R. 200, 203 (Bankr. S.D. Fla. 1999) (holding a thirty-four-foot motor boat is not a 
homestead).  
 94. Luthje v. Luthje (In re Luthje), 107 B.R. 292, 295–96 (Bankr. D. Mont. 
1989). 
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converted assets and was not entitled to discharge in bankruptcy.95 

Unfortunately for creditors, because the exemption laws are 
interpreted in favor of debtors, some debtors have successfully claimed 
things as homesteads that one would not ordinarily associate with 
“homestead.”96  For instance, in Clark v. Vitz, the court allowed a trailer 
sitting on wooden blocks twenty-five feet from the debtor’s house to be 
considered part of the homestead.97  In another case, the court allowed the 
debtor to claim a houseboat as a homestead.98  These cases illustrate that 
while the courts do have statutory direction with regard to what is and what 
is not a homestead, because the laws are interpreted in favor of debtors, it 
is possible for things that one would not ordinarily associate with 
“homestead” to be successfully claimed as a homestead exemption. 

The second important example of fraud with respect to homesteads is 
when a person represents himself as single to obtain a mortgage when he is 
in fact married.  An illustrative case is Cadle Co. v. Ortiz.99  The credit 
application the debtor filled out said single, but there was a dispute as to 
whether the debtor or the lender filled out the application.100  The debtor’s 
husband did not sign the note, but the court determined that since there 
was no evidence that the debtor affirmatively stated she was single, but 
rather merely did not mention she was married, she could claim the 
encumbrance was void as a violation of the homestead right.101  The court 
seemed willing to allow for a fraud exception to the homestead exemption 
in a case where the debtor “affirmatively lies about his or her marital 

 

 95. Id. at 296 (finding that the debtor’s “claim of residence at the mobile 
home site is a sham for all of his family belongings are still at his father’s home.”). 
 96. According to courts, since the purpose of homestead laws is to protect 
debtors, they are construed in favor of debtors.  See Palm Beach Sav. & Loan Ass’n v. 
Fishbein, 619 So. 2d 267, 269 (Fla. 1993) (“‘[T]his court has repeatedly held that 
organic and statutory provisions relating to homestead exemptions should be liberally 
construed in the interest of the family home . . . .’” (quoting Jones v. Carpenter, 106 So. 
127, 130 (Fla. 1925))); Norris v. Thomas, 215 S.W.3d 851, 853 (Tex. 2007) (“We 
construe homestead laws generously . . . .” (citing Inwood N. Homeowners’ Ass’n, Inc. 
v. Harris, 736 S.W.2d 632, 635 (Tex. 1987))); Cadle Co. v. Ortiz, 227 S.W.3d 831, 835 
(Tex. App. 2007) (“[S]tatutes which affect homestead rights are liberally construed to 
protect the homestead.” (citation omitted)). 
 97. Clark v. Vitz, 190 S.W.2d 736, 737 (Tex. Civ. App. 1945). 
 98. Miami Country Day Sch. v. Bakst, 641 So. 2d 467, 469 (Fla. Dist. Ct. App. 
1994) (holding a houseboat with no motor tied to a dock counts as a homestead). 
 99. Cadle Co., 227 S.W.3d at 831. 
 100. Id. at 834. 
 101. Id. at 836. 
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status,” but just signing one document that said “single” and simply not 
mentioning her spouse on other documents did not rise to the level of 
fraud.102  

Another instance of this type of fraud occurred in Citimortgage, Inc. 
v. Danielson.103  In this case, the loan application and all other loan 
documents—which the debtor, Mr. Danielson, signed—said the debtor was 
single.104  As in the previous case, there was a dispute as to who filled out 
the documents—Mr. Danielson or the broker.105  An important element in 
this case was that the debtor signed an attestation clause, which stated that 
the debtor represented that the information in the application was true and 
accurate information.106  The debtor claimed to have never read any of the 
documents and testified he was rushed through signing them at the 
closing.107  Initially the court seemed willing to recognize fraud as a defense 
to a debtor claiming a homestead exemption, and the court listed the 
required elements of such a claim: the debtor gave false information, he 
had some financial interest in doing so, the information was intended to 
influence the party receiving it, and the party receiving it relied on that 
information to its detriment.108  However, the court found that because the 
debtor did not fill out the forms himself, and the broker—who was not an 
employee of the mortgagee—knew independently that Mr. Danielson was 
married, the fact that the debtor signed an attestation clause on documents 
that stated he was single was not enough for the court to find he had made 
any false representations.109  Unfortunately for the creditor, since the 
debtor was married and his wife did not sign the mortgage, the court found 

 

 102. Id. (citing Brown v. Bank of Galveston, Nat’l Ass’n, 963 S.W.2d 511, 515 
(Tex. 1998)).  The court used Brown v. Bank of Galveston, National Ass’n, where the 
debtor stated three different times that he was “a single man,” as an example of when 
affirmative representations would negate the homestead exemption.  Id. (citing Brown, 
963 S.W.2d at 515).   
 103. Findings of Fact, Conclusions of Law and Decree, Citimortgage, Inc. v. 
Danielson, No. CE57811 (Iowa Dist. Ct. Polk County Aug. 11, 2008), aff’d, 2009 WL 
1492644 (Iowa Ct. App. May 29, 2009). 
 104. Transcript of Record at 12–13, 82, Citimortgage, No. CE57811 (one place 
in the documents said “jointly,” but no one knew what this meant and all of the boxes 
which said “single” or “married” or “unmarried” were checked “unmarried” or 
“single.”). 
 105. Id. at 58, 79.   
 106. Id. at 60.   
 107. Id. at 68–69.   
 108. Id. at 122.   
 109. Id. at 124.   
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the mortgage void despite the debtor’s signature on the attestation clause 
page.110 

As exemplified by the previous two cases, the problems of fraud are 
made worse by the fact that fraud is very hard to prove.  Many states no 
longer sustain the common law rule that a person is charged with 
knowledge of whatever he signs.111  For example, assume a person signs a 
document saying he is single, and a creditor then relies on that assertion 
and does not have the person’s unknown spouse sign the mortgage.  
Despite the fact that the person signed the mortgage documents with false 
information, if the person effectively argues that he was unaware of what 
the documents said—and as is the case in many real estate dealings today, 
someone other than the debtor filled out the documents based on 
information from the debtor—the debtor may successfully be able to have 
the mortgage declared void, as in Citimortgage.112   

A solution to the difficulty of proving this particular type of fraud 
with regard to homesteads is discussed in the case of of Nationwide 
Advantage Mortgage Co. v. Ortiz.113  In this case the debtor, Mr. Ortiz, did 
not speak English, so the loan documents, which were all in English, were 
filled out with the aid of a translator.114  Mr. Ortiz told the translator he was 
separated, and the loan documents were filled in to say he was single, but 
he was in fact still legally married.115  Then, the documents were sent on to 
the bank, which later sold the mortgage to Nationwide.116  When Mr. Ortiz 
was in default on his loan, he raised the homestead exemption as a defense 
to have the mortgage declared void.117  The trial court found that the 
mortgage was void under Iowa’s homestead exemption law.118  However, 
 

 110. Id. at 128.   
 111. Iowa is a state that apparently still follows this rule.  See Huber v. Hovey, 
501 N.W.2d 53, 55 (Iowa 1993).  However, the court did not appear to follow this rule 
in Citimortgage.  Transcript of Record at 124, Citimortgage, No. CE57811 (holding the 
debtor was not considered to have provided false information when he signed a loan 
application that said he was single when he was in fact married). 
 112. Transcript of Record at 124, Citimortgage, No. CE57811. 
 113. Ruling Re:  Motion for Summary Judgment, Nationwide Advantage 
Mortgage Co. v. Ortiz, No. EQCV137355 (Iowa Dist. Ct. Woodbury County Aug. 8, 
2008), rev’d and remanded, No. 08-1420, 2009 WL 2960414 (Iowa Ct. App. Sept. 2, 
2009). 
 114. Id. at 3. 
 115. Id. 
 116. Id. 
 117. Id. at 3–4.   
 118. Id. at 5.   
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the trial court was willing to use the doctrine of equitable estoppel to 
prevent Mr. Ortiz from claiming the homestead exemption.119  The court 
listed the elements of the doctrine as:  

1.  The opposing party misrepresented or concealed material facts,  
2.  The party relying on estoppel lacked knowledge of the true facts,  
3.  The party misrepresenting or concealing the true facts intended the 
other party to act on those representations, and  
4.  The party relying on estoppel detrimentally relied upon the 
representations that were made.120  

The trial court found that the loan documents did say Mr. Ortiz was 
single, and that while this may have been the translator’s error, Mr. Ortiz 
was responsible for the representations because he signed the loan 
documents.121  Further, Nationwide had no idea Mr. Ortiz was married at 
the time of the mortgage, Mr. Ortiz intended for the bank to rely on the 
information in the application to give him financing, and Nationwide did so 
rely to its detriment.122  As a result, the trial court held that Mr. Ortiz was 
estopped from using the homestead exemption to void his mortgage.123  
The trial court noted that intent to deceive, while an essential element in 
proving fraud, is not an element in equitable estoppel.124  According to the 
trial court, “Estoppel simply requires a false statement and reliance 
thereon.”125  Unfortunately for Nationwide, the Iowa Court of Appeals 
subsequently reversed the case and held that the doctrine of equitable 
estoppel is unavailable to overcome the homestead exemption in Iowa.126  
As is illustrated by Nationwide’s fate on appellate review, courts are 
frequently unwilling to make use of equitable doctrines in cases involving 
homestead exemptions.   

Iowa has been unwilling to allow equitable exceptions to its 
 

 119. Id. at 6.   
 120. Id. at 5–6 (citing Rubes v. MegaLife & Health Ins. Co., 642 N.W.2d 263, 
271 (Iowa 2002)).   
 121. Id. at 6–7 (citing Advance Elevator Co. v. Four State Supply Co., 572 
N.W.2d 186, 188 (Iowa Ct. App. 1997)) (“[G]enerally, an agreement speaks for itself, 
and absent fraud or mistake, ignorance of the contents will not serve to negate or avoid 
those contents.”). 
 122. Id. at 7.   
 123. Id. at 6.   
 124. Id. at 8.   
 125. Id. 
     126. Nationwide Advantage Mortgage Co. v. Ortiz, No. 08-1420, 2009 WL 
2960414, at *4 (Iowa Ct. App. Sept. 2, 2009). 
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homestead exemption statute in other situations as well.  For example, in 
Martin v. Martin, Bobby Martin deeded land to himself and his father in 
recognition of the fact that his father had helped him purchase the land.127  
Then, after a falling out, he claimed that the deed was invalid since his wife 
at the time had not also signed the deed.128  The trial court found that the 
homestead law was not meant to cover this type of situation since Mr. 
Martin was trying to use it for his own benefit and it would result in 
manifest injustice.129  On appeal, the Iowa Supreme Court explained that 
such a remedy was inappropriate:  

Absent constitutional concerns, it is not for courts to overlook the 
language of a statute to reach a particular result deemed unjust under 
the particular circumstances of a case.  Our law has chosen to provide 
special procedures to protect homestead rights, and has defined this 
protection in a comprehensive manner.130   

This language suggests that courts may not fashion equitable 
remedies when it comes to homestead exemptions because of the strong 
legislative policy of protecting homesteads and liberally construing 
homestead laws.131  As a result, it is clear that Iowa is unwilling to use 
equitable remedies to resolve the problem of this type of fraud.  It is 
possible that other states would be more inclined to accept doctrines such 
as equitable estoppel with regard to their homestead exemption statutes, 
but it is likely that the majority of states will reach the same result as that 
 

 127. Martin v. Martin, 720 N.W.2d 732, 734 (Iowa 2006).  The court in 
Citimortgage relied heavily on Martin v. Martin.  Findings of Fact, Conclusions of Law 
and Decree, Citimortgage, Inc. v. Danielson, No. CE57811 (Iowa Dist. Ct. Polk County 
Aug. 11, 2008), aff’d, 2009 WL 1492644 (Iowa Ct. App. May 29, 2009). 
 128. Martin, 720 N.W.2d at 734. 
 129. Id. at 735. 
 130. Id. at 738 (citation omitted). 
 131. The same sentiment has appeared in other Iowa decisions.  See Iowa State 
Bank & Trust Co. v. Michel, 683 N.W.2d 95, 107 (Iowa 2004); Wells Fargo Bank v. 
Hudson, No. 7-501/06-1941, 2007 WL 3085791, at *5–7 (Iowa Ct. App. Oct. 24, 2007).  
In other states it is possible that courts may feel differently.  The Florida Supreme 
Court in at least one case has used an equitable lien when a homestead exemption 
would otherwise apply.  See Palm Beach Sav. & Loan Ass’n v. Fishbein, 619 So. 2d 267, 
271 (Fla. 1993) (holding an equitable lien does not cover the entire loan amount, just 
the amount that the debtors used to pay down existing mortgages on the homestead 
because imposing the equitable lien would not put them in a worse situation than they 
would have been had they not received the loan).  In contrast, Florida has also 
completely denied that equity may be a consideration in homestead exemptions.  See 
Pub. Health Trust v. Lopez, 531 So. 2d 946, 951 (Fla. 1988); Wilhelm v. Locklar, 35 So. 
6, 6–7 (Fla. 1903). 
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reached by the Iowa courts.  

V.  THE IDEAL HOMESTEAD EXEMPTION 

The ideal homestead exemption would serve the purposes of 
homestead exemptions, while simultaneously solving the problems of asset 
conversion and fraud.  In order to help alleviate the asset conversion 
problems, states should put a monetary value limit on the exemption with a 
provision for increases in the limit over time.  Such a measure would limit 
the attractiveness of asset conversion because the amount of assets that 
could be converted would be limited, but built-in provisions for increases in 
the exemption over time would account for inflation and rising property 
values.  Alaska is a state that already has such a provision on the books.132  
Other states should pass similar laws in order to protect the homestead 
while avoiding the problems from which states with overly generous 
exemptions, like Texas, suffer.133  

In order to solve the problem of fraud, states should provide statutes 
that specifically address fraud in the context of homestead exemptions.  For 
example, a state could address the problem by specifically listing purchase 
money liens as an exception to the homestead exemption.134  While this 
would not protect all creditors, it would at least protect creditors in cases 
like Citimortgage and Nationwide where the creditors loaned money and 
obtained void mortgages in order to allow the debtor to obtain the 
property he later claimed as his homestead.135  Because one of the purposes 
 

 132. ALASKA STAT. §§ 09.38.010, 09.38.115 (2008) (providing for a value limit 
of $54,000 and that the amount should increase according to the Consumer Price Index 
for Anchorage). 
 133. Texas’s exemption is very generous.  TEX. PROP. CODE ANN. § 41.002 
(Vernon 2000) (ten acres in city limits, one hundred (single person) or two hundred 
(family) if land is outside city limits). 
 134. Georgia’s law is illustrative of states that already have such provisions.  
GA. CODE ANN. § 44-13-1 (2008) (“No court . . . shall ever have jurisdiction or 
authority to enforce any judgment, execution, or decree against property set apart 
under this Code . . . except for . . . the purchase money of the property . . . .”). 
 135. See Transcript of Record at 126, Citimortgage, Inc. v. Danielson, No. 
CE57811 (Iowa Dist. Ct. Polk County Aug. 11, 2008), aff’d, 2009 WL 1492644 (Iowa 
Ct. App. May 29, 2009) (“Clearly, Mr. Danielson had a financial interest in getting this 
loan, and he was going to purchase a home.”); Ruling Re:  Motion for Summary 
Judgment at 3, Nationwide Advantage Mortgage Co. v. Ortiz, No. EQCV137355 (Iowa 
Dist. Ct. Woodbury County Aug. 8, 2008), rev’d and remanded, No. 08-1420, 2009 WL 
2960414 (Iowa Ct. App. Sept. 2, 2009) (“On March 26, 2004, Ortiz executed a note and 
mortgage to secure financing from Dakota County State Bank for the purchase of real 
property . . . .”). 
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of homestead exemptions is to protect the family home, there would be no 
real harm in not protecting homesteads from purchase money liens because 
the lien attached at the moment of acquiring the homestead, as opposed to 
a lien that attached after the family had resided there for some time.  The 
loan would be what allowed the family to acquire the home in the first 
place, so there is not as much need to protect the family from the creditor 
who loaned them the purchase money.  

Additionally, states should endorse the use of equity to prevent 
injustice in cases like Citimortgage and Nationwide.  The use of equitable 
estoppel—as in the trial court’s ruling in Nationwide136—in cases where it is 
called for should be encouraged.  Because courts are in a position to judge 
on a case-by-case basis whether allowing the exemption to shield the 
debtors would be just, the courts should be allowed to perform this 
function by applying equitable principles in cases where “fraud” that does 
not rise to the level of legal fraud has occurred.  Because courts, like the 
Iowa courts, may be reluctant to make use of equity on their own, state 
statutes should contain language that expressly provides that homestead 
exemptions are subject to the principles of equity.   

Finally, states should re-examine the list of liens to which the 
exemption does not apply by making sure liens for alimony and child 
support are included in the list.  Some states, such as Virginia, have already 
included these exceptions in their homestead laws.137  Alimony and child 
support should be on the list of the allowed liens because the main purpose 
of homestead exemptions is to protect dependents, and not allowing the 
collection of debts for family support contravenes this purpose.   

VI.  CONCLUSION 

In light of the current mortgage and debt crisis, legislators should take 
heed of the issue of homestead exemptions.  While such exemptions are 
usually only associated with bankruptcy issues—especially in terms of asset 
conversion—they are equally important concerns in mortgages and other 
debts due to the fact that most states have strict requirements for 
encumbering the homestead.  While the plight of creditors may not seem 
like much of a sympathetic case, recent events should be enough to 
illustrate the interdependence of the American economy such that people 

 

 136. Ruling Re:  Motion for Summary Judgment at 6, Nationwide, No. 
EQCV137355. 
 137. VA. CODE ANN. § 34-5 (2005) (“The property exemptions created under 
this Code shall not be claimed against . . . spousal or child support obligations.”). 
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should take the issues facing the credit industry more seriously.  While 
homestead exemptions do play a very important role in the United States, 
these laws should be revamped to accommodate the important purposes 
they serve and the problems inherent in them in order to protect the 
homesteads of all Americans, not just those who are greatly in debt.   
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