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“Injustice anywhere is a threat to justice everywhere.” 

—Dr. Martin Luther King, Jr.1

I.  INTRODUCTION 

 

There may be something horribly wrong in the State of Iowa.  
According to a provocative report issued in July 2007 by the Sentencing 

 

 1. MARTIN LUTHER KING, JR., Letter from Birmingham Jail (Apr. 16, 1963), 
in WHY WE CAN’T WAIT 79 (1964).  
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Project (Sentencing Project Report), a national nonprofit advocacy group 
focused on criminal justice policy issues, Iowa incarcerates African-
Americans, compared to Caucasians, at a ratio of 13.6 to 1.2  The national 
average, according to that same report, is 5.6 to 1.3  This places Iowa in the 
top spot for the highest ratio of black-to-white incarcerations of any state in 
the nation.4

This is not the type of statistic that you will find displayed 
prominently on the official Iowa government website.

 

5  In fact, the statistics 
included on the site only make Iowa’s 13.6-to-1 ratio that much more 
disturbing.  According to United States Census Bureau statistics—linked 
from the Iowa website—as of 2008, Iowa’s percentage of African-
Americans in the overall population is a meager 2.7%.6  As pointed out by 
Iowa Governor Chet Culver, however, “while 2% of Iowa’s population is 
African-American, 24% of Iowa’s prison population is African-
American.”7

Legislators took notice of the Sentencing Project Report’s statistics, 
and Iowa State Representative Wayne Ford (D-Des Moines) acted.  Ford 
introduced House File 2393,

  It is hard to imagine that the Governor was excited to discuss 
such information with the press.  

8 which requires the preparation of a minority9

 

 2. MARC MAUER & RYAN S. KING, UNEVEN JUSTICE:  STATE RATES OF 
INCARCERATION BY RACE AND ETHNICITY 10 (2007).  Based on 2005 data from the 
Bureau of Justice Statistics, African-Americans in Iowa were incarcerated at a rate of 
4,200 per 100,000 population, whereas Caucasians were incarcerated at a rate of 309 
per 100,000.  Id. at 9.  Hispanics were incarcerated at a rate of 764 per 100,000.  Id. at 
13. 

 

 3. Id. at 10. 
 4. See id. 
 5. Iowa Government Online, http://www.iowa.gov/ (last visited Mar. 12, 
2010). 
 6. U.S. Census Bureau, State & County Quick Facts, http://quickfacts. 
census.gov/qfd/states/19000.html (last updated Feb. 23, 2010) (census breakdown 
report of Iowa). 
 7. Press Release, Office of the Governor & Lieutenant Governor, Governor 
Culver Signs Minority Impact Statement Bill into Law (Apr. 17, 2008), available at 
http://www.governor.iowa.gov/news/2008/04/17_2.php.  
 8. Press Release, Official Website of Representative Wayne Ford, Governor 
Will Sign Minority Impact Statement into Law Today (Apr. 17, 2008), available at 
http://www.repwayneford.com/media/apr_17_2008.html. 
 9. It is important to note that although Iowa defines “minority persons” as 
“women, persons with a disability, Blacks, Latinos, Asians or Pacific Islanders, 
American Indians, and Alaskan Native Americans,” this Note will focus on the 
disparate treatment of African-Americans in Iowa’s criminal justice system.  See IOWA 
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impact statement detailing the predicted impact that any new correctional 
legislation might have on Iowa’s minority populations.10  Governor Culver 
signed the bill into law on April 17, 2008, and he commented that it would 
allow members of both the state general assembly and executive branch to 
consider the potential positive and negative effects that new correctional 
legislation might have “on Iowa’s minority communities.”11  Representative 
Ford, who noted that the new law would help the state “determine if 
proposed legislation is unfairly targeting certain segments of Iowa’s 
population,” shared the Governor’s sentiment.12  He went on to say that 
the State needs to be tough on crime, but that it is still important that 
Iowa’s laws remain “fair and equitable.”13  Marc Mauer, one of the authors 
of the Sentencing Project Report, stated that “Iowa’s aggressive attempt to 
address racial and ethnic disparity can jumpstart a movement for fairness 
around the nation.”14

But what has Iowa’s minority impact statement legislation really 
accomplished, and what is it capable of accomplishing?  It seems to be a 
logical first step in the correction of racial disparity in any criminal justice 
system, if such disparity actually exists, but is it possible for this type of 
legislation to jumpstart a national trend that will drastically alter the 
probability that one out of every three African-American men born today 
will spend some part of his life in prison?

  

15  Is such legislation capable of 
giving fathers back to some of the 720,000 African-American children 
nationwide whose lives have already been directly affected by such 
apparent racial disparity?16

 
CODE § 8.11(2)(b) (2009) (providing definition of “minority persons” with respect to 
minority impact statements in the state grant application process).  

   

 10. Id. § 2.56. 
 11. Press Release, Office of Governor & Lieutenant Governor, supra note 7. 
 12. Posting of Dean Fiihr to Iowa House Democrats, http://iowahouse.org/ 
2008/03/25/minority-impact-statement-law-passes-house/ (Mar. 25, 2008) (quoting 
Representative Wayne Ford). 
 13. Id. (quoting Representative Wayne Ford).  
 14. Governor Culver Signs Nation’s First Racial Impact Sentencing Bill, US 
STATE NEWS, Apr. 22, 2008, 2008 WLNR 10805010 (reprinting news release of Iowa 
State Public Defender). 
 15. See THOMAS P. BONCZAR, U.S. DEP’T OF JUSTICE, PREVALENCE OF 
IMPRISONMENT IN THE U.S. POPULATION, 1974–2001, at 8 (2003), http://bjs.ojp.usdoj 
.gov/content/pub/pdf/piusp01.pdf.  
 16. See LAUREN E. GLAZE & LAURA M. MARUSCHAK, U.S. DEP’T OF 
JUSTICE, PARENTS IN PRISON AND THEIR MINOR CHILDREN 2 (2008), http://bjs.ojp. 
usdoj.gov/content/pub/pdf/pptmc.pdf (revised Jan. 8, 2009).  An estimated 1,559,200 
children had a father in prison at midyear 2007; nearly half (46%) were children of 
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This Note will examine Iowa’s new minority impact statement 
legislation.  Part II will begin with a discussion of what minority impact 
statements are, which will include a detailed examination of a statement’s 
preparation and implementation, along with further discussion of the 
statistical analysis that compelled the Sentencing Project to issue its report.  
Part III will examine Iowa’s version of the minority impact statement, 
taking into consideration what Representative Ford hopes to accomplish 
and evaluating Iowa’s ability to correctly formulate and implement such a 
statement.  Part IV will discuss potential problems with the Sentencing 
Project’s report, focusing specifically on counterarguments made by 
Professor John McAdams in his paper, Does Wisconsin Lock Up Too 
Many Blacks?17

II.  MINORITY IMPACT STATEMENTS:  WHAT THEY ARE AND WHY THEY 
APPEAR NECESSARY 

  Part V will examine Iowa’s minority impact statement 
legislation in light of McAdams’s paper and will consider alternative 
legislative and judicial remedies capable of decreasing racial disparity in 
Iowa’s criminal justice system.  

A.  The Existence of Racial Disparity in the American Criminal Justice 
System 

The Iowa Legislature and Governor Culver are to be commended.  It 
is one thing to recognize a problem, but an entirely different thing to act in 
order to correct it.  The nearly unanimous, bipartisan support that Iowa’s 
minority impact statement legislation garnered stands as a testament to 
what lawmakers perceived as both obvious and severe—racial disparity in 
Iowa’s criminal justice system.18  Iowa is not alone in its disparate 
treatment of minorities.  As discussed in the Sentencing Project Report, 
with the 500% rise in prison and jail populations since the early 1970s (a 
disturbing statistic in its own right), 2.2 million people are currently 
incarcerated in the United States.19  An astounding 900,000 of those 
currently incarcerated are African-American.20

 
black fathers.  Id.   It is also important to note that these are rhetorical questions that 
will not be discussed within this Note.  

  Further, this information is 

 17. John McAdams, Does Wisconsin Lock Up Too Many Blacks?, WIS. INT., 
Fall 2007, at 1.  
 18. See Press Release, Office of Governor & Lieutenant Governor, supra 
note 7.  House File 2393 “passed the Iowa House of Representatives unanimously and 
passed the Senate overwhelmingly by a vote of 47–2.”  Id.  
 19. MAUER & KING, supra note 2, at 1.  
 20. Id.; see also BONCZAR, supra note 15, at 1 (indicating that as of 2001, 
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essentially common knowledge.  As one author put it, “[w]hat is surprising 
is not that these things are true, but that they are well known, have long 
been well known, and have changed little in recent decades.”21  So the 
question remains, why is it that African-Americans, who comprise 
approximately 13% of the United States population,22 make up 40% of the 
nation’s prison and jail populations?23  This is currently, and most likely 
will remain, a subject of dispute.24

Numerous explanations have been proffered.  They range from the 
patently obvious (that “drug and sentencing policies that contribute to 
disparities have not been significantly changed in decades”), to the more 
bold (“that the white majority does not empathize with poor black people 
who wind up in prison”), to the scary and seemingly improbable (that 
“recent punishment policies” are a “mechanism for maintaining white 
dominance over blacks in the United States”).

  

25  However, it is probably 
correct to assume that disparities in criminal justice systems are the result 
of numerous and interrelated socioeconomic, psychological, and cultural 
factors that vary from state to state.  However, as the Sentencing Project 
Report suggests, policy decisions produce racially disparate results in 
criminal justice systems.26  Such policy decisions include the increased 
policing of communities of color “at the expense of drug treatment and 
diversion programs,”27 mandatory sentencing guidelines,28

 
2,166,000 African-Americans had served time in prison at some point in their lives).  

 the unfortunate 

 21. Michael Tonry & Matthew Melewski, The Malign Effects of Drug and 
Crime Control Policies on Black Americans, 37 CRIME & JUST. 1, 2 (2008).  
 22. See U.S. CENSUS BUREAU, ANNUAL ESTIMATES OF THE RESIDENT 
POPULATION BY SEX, RACE, AND HISPANIC ORIGIN FOR THE UNITED STATES:  APRIL 1, 
2000 TO JULY 1, 2008, (May, 2009), http://www.census.gov/popest/national/asrh/NC-
EST2008/NC-EST2008-03.xls. 
 23. PAIGE M. HARRISON & ALLEN J. BECK, BUREAU OF JUSTICE STATISTICS 
BULLETIN:  PRISONERS IN 2005 8 (2006), available at http://bjs.ojp.usdoj.gov/content/ 
pub/pdf/p05.pdf (revised Jan. 18, 2007). 
 24. See, e.g., TODD R. CLEAR ET AL., AMERICAN CORRECTIONS 478–93 (8th 
ed. 2009) (highlighting issues raised by a high African-American incarceration rate). 
 25. Tonry & Melewski, supra note 21, at 1. 
 26. MAUER & KING, supra note 2, at 16. 
 27. Id. at 16–19; see also Dana Boone, Blacks in Iowa Prisons:  
Disproportionate Numbers, but Possible Solutions Questionable, IOWA INDEP., Oct. 4, 
2007, http://iowaindependent.com/1221/blacks-in-iowa-prisons-disproportionate-numb 
ers-but-possible-solutions-questionable (discussing Iowa’s willingness to spend $4.3 
million on early childhood education compared to $1.25 million for community-based 
correctional programs).  
 28. MAUER & KING, supra note 2, at 17. 
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side effects of certain “race neutral” policies,29 and resource allocation, 
which causes minorities to rely more heavily on “an overburdened public 
defense system.”30  Whatever the reason, there is little room to doubt that 
racial disparity—intended or not—exists to some extent in the various 
criminal justice systems of the United States.  According to the Sentencing 
Project Report, it is abundantly present in Iowa.31

B.  The Invention of Minority Impact Statements 

  The question, then, is 
how do we fix it? 

Many policies have a strange way of producing racially disparate 
outcomes in criminal justice systems.32  Such disparities could be 
preempted by the implementation of “racial impact statements,” which 
could be used to document, predict, and potentially alleviate the negative 
consequences new correctional policies might have on minorities.33  These 
racial impact statements would be “[s]imilar to fiscal or environmental 
impact statements,” and “would enable legislators and the public to 
anticipate any unwarranted racial disparities and to consider alternative 
policies that could accomplish the goals of the [proposed] legislation 
without causing undue racial effects.”34

On its face, the use of racial impact statements seems like a no-
brainer, but the idea is not without problems.  As conceived, racial impact 
statements could be applied to “[s]entencing statutory changes, 
[s]entencing guidelines adjustments, [l]egislation creating new substantive 

   

 

 29. E.g., id. (“[S]chool zone drug laws produce severe racial effects due to 
housing patterns, whereby drug offenses committed near the urban areas that contain 
many communities of color are prosecuted more harshly than similar offenses in rural 
communities populated largely by whites.”).  Iowa currently has a drug-free school 
zone law.  See IOWA CODE § 124.401A (2009). 
 30. MAUER & KING, supra note 2, at 18. 
 31. Id. at 3 (“States with the highest black-to-white ratio are 
disproportionately located in the Northeast and Midwest, including the leading states 
of Iowa, Vermont, New Jersey, Connecticut, and Wisconsin.”).  
 32. Id. at 16–19; see also Marc Mauer, Racial Impact Statements as a Means of 
Reducing Unwarranted Sentencing Disparities, 5 OHIO ST. J. CRIM. L. 19, 21 (2007) (“In 
the twenty years since enactment of the law, more than 80% of crack cocaine sentences 
have been imposed on African Americans.”). 
 33. Mauer, supra note 32, at 19. 
 34. Id. at 32 (noting that “fiscal cost estimates are prepared by the 
Congressional Budget Office for every bill reported by committee” and that “federal 
agencies are required to prepare an environmental impact statement for ‘proposals for 
legislation and other major Federal actions significantly affecting the quality of the 
human environment’” (citing 42 U.S.C. § 4332(c) (2007))). 
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crimes, ‘[t]ruth in sentencing’ policies, [p]arole release policies, [p]arole 
revocation policies, and ‘[e]arly’ release policies, such as participation in 
drug treatment or other programming.”35  While the preparation of racial 
impact statements would vary by jurisdiction, in all states mechanisms exist 
that would allow for their implementation, including sentencing 
commissions, departments of correction, and budget and fiscal agencies.36  
Whichever mechanism is chosen, a host of technical issues will arise.  These 
issues include limited data, which could result when sentencing changes are 
made (e.g., a misdemeanor is changed to a felony, thus necessitating 
assumption regarding pending case outcomes), and a lack of availability of 
racial or ethnic data, which points at the broader problem of inadequate 
race categorization in sentencing and incarceration (e.g., sometimes 
Latinos are categorized as “other”).37  Other issues include the “[q]uantity 
of [i]mpact [s]tatements to be [p]roduced” (e.g., whether state resources 
are such that impact statements can be prepared for all new correctional 
legislation) and “[r]acial [i]mpact as a [r]esult of [m]ultiple [d]ecision-
[m]aking [p]oints” (e.g., evaluating not just the legislation, but other factors 
as well, such as law enforcement policies).38  Finally, courtroom dynamics 
(e.g., “courtroom personnel [sometimes] engage in decision-making 
designed to avoid imposing the mandatory sentences”) and limitations on 
projections (e.g., a state lacks the technical ability to make sophisticated 
future statistical projections regarding the impact of pending legislation) 
present problems as well.39

Although the preparation of racial impact statements appears rife 
with problems, the implementation of such statements is fairly 
straightforward.  After a legislative committee makes a determination that 
new correctional legislation may

  

40

 

 35. Id. at 34. 

 have an impact on a minority 
population, an impact statement will be prepared by one of the agencies or 
commissions previously mentioned.  After an impact statement is prepared, 
and before the proposed legislation is voted on, the impact statement is 

 36. Id. at 35–36. 
 37. Id. at 38–39. 
 38. Id. at 39–40.  
 39. Id. at 40. 
 40. “May” appears to be all that is necessary in making determinations about 
the appropriateness of the preparation of a minority impact statement.  This seems 
intuitive.  If a legislator thinks new legislation “may” have an impact on a minority 
population, then the preparation of an impact statement is necessary.  See id. at 36.   
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sent to the legislative body for review.41  “Committee consideration of . . . 
[the racial impact statement] should be guided by two questions.  First, do 
the crime control benefits of such a policy outweigh the consequences of 
heightened racial disparity?”42  That is, would an increase in racial disparity 
resulting from passage of the proposed legislation seem justified if looked 
at from a public safety viewpoint?  “[S]econd, are there alternative policy 
choices that could address the problem at hand without such negative 
[racially disparate] effects?”43  By answering these two questions, 
legislatures would “direct sentencing policy more specifically toward the 
area of concern and would almost inevitably reduce the racial disparities.”44

This idea is elegant in its simplicity.  By encouraging an open dialogue 
that addresses the potential disparate impact new legislation might have on 
a jurisdiction’s minority populations, legislators will tailor bills in a more 
thoughtful manner.  This in itself will go a long way toward correcting 
future racial disparity in criminal justice systems, while taking into account 
public safety considerations.  This goal seems attainable, encouraging “an 
early discussion of the dynamics of race and justice, rather than waiting 
until after the legislation has been put into effect.”

   

45

III.  IOWA’S MINORITY IMPACT STATEMENT 

 

A.  The Law Itself 

On April 17, 2007, Governor Culver signed into law the nation’s first 
minority impact statement legislation.46

1.  Prior to debate on the floor of a chamber of the general assembly, a 
correctional impact statement shall be attached to any bill, joint 
resolution, or amendment which proposes a change in the law which 
creates a public offense, significantly changes an existing public offense 

  Supplemental language was added 
to Iowa Code section 2.56, which deals with correctional impact statements.  
The law reads: 

 

 41. Id. at 41. 
 42. Id. 
 43. Id.  
 44. Id.  
 45. Marc Mauer, Editorial, Racial Fairness Gaining Ground in the Justice 
System, BALT. SUN, July 30, 2008, at 17A.  
 46. Marc Mauer, Racial Impact Statements:  Changing Policies to Address 
Disparities, CRIM. J., Winter 2009, at 16, 16; Press Release, Office of the Governor & 
Lieutenant Governor, supra note 7. 
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or the penalty for an existing offense, or changes existing sentencing, 
parole, or probation procedures.  The statement shall include 
information concerning the estimated number of criminal cases per 
year that the legislation will impact, the fiscal impact of confining 
persons pursuant to the legislation, the impact of the legislation on 
minorities, the impact of the legislation upon existing correctional 
institutions, community-based correctional facilities and services, and 
jails, the likelihood that the legislation may create a need for 
additional prison capacity, and other relevant matters.  The statement 
shall be factual and shall, if possible, provide a reasonable estimate of 
both the immediate effect and the long-range impact upon prison 
capacity. 

2.  a.  When a committee of the general assembly reports a bill, joint 
resolution, or amendment to the floor, the committee shall state in the 
report whether a correctional impact statement is or is not required. 

b.  The legislative services agency shall review all bills and joint 
resolutions placed on the calendar of either chamber of the general 
assembly, as well as amendments filed to bills or joint resolutions on 
the calendar, to determine whether a correctional impact statement is 
required. 

c.  A member of the general assembly may request the preparation of a 
correctional impact statement by submitting a request to the legislative 
services agency. 

3.  The legislative services agency shall cause to be prepared a 
correctional impact statement within a reasonable time after receiving 
a request or determining that a proposal is subject to this section.  All 
correctional impact statements approved by the legislative services 
agency shall be transmitted immediately to either the chief clerk of the 
house or the secretary of the senate, after notifying the sponsor of the 
legislation that the statement has been prepared for publication.  The 
chief clerk of the house or the secretary of the senate shall attach the 
statement to the bill, joint resolution, or amendment affected as soon 
as it is available. 

4.  The legislative services agency may request the cooperation of any 
state department or agency or political subdivision in preparing a 
correctional impact statement. 

5.  The legislative services agency, in cooperation with the division of 
criminal and juvenile justice planning of the department of human 
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rights, shall develop a protocol for analyzing the impact of the 
legislation on minorities. 

6.  A revised correctional impact statement shall be prepared if the 
correctional impact has been changed by the adoption of an 
amendment, and may be requested by a member of the general 
assembly or be prepared upon a determination made by the legislative 
services agency.  However, a request for a revised correctional impact 
statement shall not delay action on the bill, joint resolution, or 
amendment unless so ordered by the presiding officer of the 
chamber.47

Because this law was a direct result of the Sentencing Project Report, 
it is not surprising that the added language in Iowa’s law relating to the 
minority impact statement’s creation and implementation is nearly 
identical to that proposed by Marc Mauer—one of the authors of the 
report—in a 2007 article.

 

48

B.  Iowa’s Ability to Implement Minority Impact Statements 

   

Iowa plans to utilize minority impact statements when new public 
offenses are created, when penalties for existing public offenses are 
changed, and when changes are made to sentencing, parole, or probation 
procedures.49  This is noteworthy because the mechanism Iowa employs to 
prepare its minority impact statements is its Legislative Services Agency.50  
As previously discussed, most states already have mechanisms in place for 
the implementation of minority impact statements.51  Although Iowa 
currently does not have a sentencing commission (which would be ideal for 
this purpose), it does have the means to perform the complex data analysis 
necessary to make minority impact determinations.52

 

 47. IOWA CODE § 2.56 (2009).  Apologies for including the entirety of Iowa’s 
law; however, it is important that the complete language be included because it nicely 
outlines the proposed preparation and implementation of the impact statements, which 
reflect Mauer’s ideas.  

  Iowa’s Department 

 48. See Mauer, supra note 32, at 41–43.  
 49. IOWA CODE § 2.56(1). 
 50. Id. § 2.56(2)(b). 
 51. Mauer, supra note 32, at 34. 
 52. See Nat’l Ass’n of State Sentencing Comm’ns, Contact List (Feb. 2010), 
http://www.ussc.gov/states/nascaddr.pdf.  Mauer notes that sentencing commissions at 
the state level, much like their federal counterpart, “maintain sophisticated databases 
of sentencing data, trends, and policy impacts, and generally incorporate relatively 
complete data on race, gender, and offense demographics.”  Mauer, supra note 32, at 
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of Human Rights Division of Criminal and Juvenile Justice Planning 
(DCJJ), as demonstrated by its most recent report, is more than capable of 
performing such an analysis.53  The report includes sections discussing 
Iowa’s short-term incarceration outlook, along with analysis of long-term 
projected prison populations.54  It also includes an analysis of factors both 
reducing and influencing prison growth.55  The report even discusses 
opportunities for change, and attempts to forecast the future of Iowa’s 
prisons.56  What is more, the DCJJ’s 2007 report recognized racial disparity 
in Iowa’s criminal justice system.57

As noted by the authors of the DCJJ report, cocaine admissions were 
increasing in Iowa, which “exacerbate the racial disproportionality of 
Iowa’s prison population.”

  

58  The report also recognized an increase in 
African-American incarceration rates generally from 1987 through 1996—
though the 2007 rate of 24% was the same as the 1996 rate—and noted that 
African-Americans are “over-represented in Iowa’s prisons.”59

So it appears that the issue of “limited data” is of little concern in 
Iowa.  Further, based on the DCJJ report it appears that the “availability of 
racial/ethnic data” issue also presents no problem.  As reported by the 
DCJJ, Iowa’s current racial classification categories for prisons are 
African-American, Caucasian, and Latino or Other.

  Thus, the 
DCJJ report demonstrates Iowa’s ability to adequately produce the 
complex statistical analyses necessary for implementation of minority 
impact statements.   

60  However, the DCJJ 
report also notes that “[t]he percentage of Latino, Native American, and 
Asian inmates has steadily increased in Iowa” since 1987.61

 
35. 

  That the DCJJ 
is capable of dividing the “Latino/Other” category demonstrates that, 
although the state’s official classification does not distinguish between 
Latinos, Native Americans, and Asians, the DCJJ has the ability to do so 
for purposes of conducting a statistical analysis.  

 53. See, e.g., PAUL STAGEBERG ET AL., IOWA DEP’T OF HUMAN RIGHTS,  
IOWA PRISON POPULATION FORECAST FY 2007–2017 (2007).  
 54. Id. at 2–4.  
 55. Id. at 5–16. 
 56. Id. at 17–27.  
 57. See id. at 18. 
 58. Id.  
 59. Id. at 22.  
 60. Id.  
 61. Id.  
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Depending on Iowa’s current budget status, the “[q]uantity of 
[i]mpact [s]tatements to be [p]roduced” may be affected.62  Although the 
implementation of Iowa’s minority impact legislation seems 
straightforward, it will still require funding.  Completing complex statistical 
analysis for dozens of correctional bills every year will be costly.  However, 
given the ability of DCJJ to produce a statistically sophisticated report, it 
appears that the funding may already be available.63  Financial factors must 
also be considered in evaluating racial impacts resulting from multiple 
decision-making points.64  If law enforcement policies are suspected of 
exacerbating the racial disparity in Iowa’s criminal justice system, then 
evaluation of those policies will need to be implemented.  This too will cost 
money.  However, in 2002 the DCJJ released a comprehensive examination 
of Iowa State Patrol traffic stops from October 2000 through March 2002.65  
This appears to show that Iowa is capable, both financially and technically, 
of producing comprehensive data analysis regarding law enforcement 
policies.  Finally, courtroom dynamics, if determined to be an issue 
relevant to Iowa’s racially disparate incarceration policies, also need to be 
evaluated.66  All of these factors taken into consideration may present a 
fiscal problem given Iowa’s current budget problems.67

IV.  POTENTIAL PROBLEMS WITH THE SENTENCING PROJECT REPORT 

  For appropriate 
and adequate implementation of minority impact statements, it is 
important these factors be addressed in a satisfactory manner.  

A.  Professor McAdams’s Article 

The Sentencing Project Report is provocative; it apparently shows a 
somewhat uniform racial disparity throughout the entire nation with regard 

 

 62. Mauer, supra note 32, at 39.  
 63. E-mail from Beth Lenstra, Senior Fiscal Analyst, Iowa Legislative 
Services Agency, to author (Feb. 17, 2009, 14:13 CST) (on file with author) (“There 
was no estimated cost increase for the [minority impact] legislation, nor was there any 
change to the LSA budget to enact the legislation.”).   
 64. See Mauer, supra note 32, at 38–39.  
 65. IOWA DEP’T OF PUB. SAFETY, AN EXAMINATION OF IOWA STATE PATROL 
TRAFFIC STOPS 10/00–3/02, at 5 (2003) (noting that collected “data seem to indicate that 
African Americans . . . were more likely than were the other groups to have been 
arrested as a result of the [State Patrol] contact”).   
 66. See Mauer, supra note 32, at 40.  
 67. See CHARLES J. KROGMEIER & RICHARD OSHLO, JR., DEP’T OF MGMT., 
IOWA FISCAL YEAR 2008 BUDGET REPORT (2007).  
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to the incarceration of African-Americans.68  However, what may be 
considered equally provocative is an article written by John McAdams, 
Associate Professor of Political Science at Marquette University, which 
discusses, in somewhat unapologetic terms, the possibility that African-
Americans are overrepresented in American criminal justice systems 
because African-Americans commit more crimes than other races.69  
McAdams does not question the statistical data collected by the Sentencing 
Project Report—in fact, he notes that racial disparity seems to exist if 
“[o]ne simply divides the rate of incarceration for blacks (usually per 
100,000 black population) . . . by the rate of incarceration for whites 
(measured similarly)”—but goes on to say that “before one gets too upset 
about the disparity. . . one has to ask whether it is actually out of line.  It is 
if we assume that blacks commit crimes at the same rate as whites.  But we 
all know that’s not true.”70  McAdams fails to show why it is not true.71

Wisconsin, like Iowa, placed in the top five for states with the highest 
black-to-white rate of incarceration per 100,000 of the population.

  
However, throughout his article, he raises some interesting and potentially 
damning points aimed at the Sentencing Project Report, as well as the 
actions taken by states implicated in that report—especially with regard to 
his home state of Wisconsin.  

72  
According to McAdams, “[t]he first clue about problems with these ratios 
comes when we look at what states are where in the list.  Southern states 
cluster near the bottom of the rankings.  They imprison blacks and whites 
in much more equal ratios than does Wisconsin, or states like Minnesota, 
Iowa or Connecticut.”73

 

 68. See MAUER & KING, supra note 2, at 1, 11.  

  Obviously, McAdams is insinuating that southern 

 69. McAdams, supra note 17, at 1.  
 70. Id. at 1, 2.  
 71. McAdams’s article discusses urban racial composition with regard to 
racial disparity in the criminal justice system, specifically focusing on Wisconsin.  See id. 
at 1.  Although he says that African-Americans commit more crimes than Caucasians, 
the only way this statement is supported by his article is if one agrees with his assertion 
that African-Americans are overrepresented in poor urban areas in the United States, 
and are thus overrepresented in the prison system as a result.  See id. at 2.  Although 
this supports his contention that Caucasians commit less crime per capita, it does not 
support his contention that African-Americans commit more crimes than Caucasians—
it merely supports the argument that whichever race is overrepresented in poor urban 
areas will be overrepresented in the prison system.  At the present time this happens to 
be African-Americans.  It does not mean that inherent with being African-American is 
a disposition to commit crime.  
 72. MAUER & KING, supra note 2, at 11. 
 73. McAdams, supra note 17, at 2. 
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states are known for being traditionally racist.  He goes on to suggest that 
this may have something to do with the fact that “[s]outhern states still 
have substantial rural black populations, while the Great Migration 
brought blacks into the central cities of Northern states.”74  At first blush, 
this seems to have nothing to do with racial disparity; why would it matter 
how or for what reasons African-Americans moved into particular parts of 
non-southern states?  However, after some statistical analysis,75 a 
relationship between the racial disparity identified by the Sentencing 
Project Report and urban African-American population centers in states 
with high racial disparity is evident. “[S]tates with relatively few blacks in 
the central cities of metropolitan areas had low disparity scores, and those 
with a heavily urban central city black population showed high ratios.”76

A ten percent increase in the percentage of blacks living in central 
cities increased the disparity index by about one, and a 30 percent 
increase kicked it up by about three.  We then added, for each state, 
the percentage of the black population below the poverty level, and 
the percentage of the white population below the poverty level.  We 
found, as expected, that black poverty drove up the disparity ratio, and 
white poverty drove it down (as more whites were imprisoned).

  
Further, the statistical model McAdams used produced substantial 
fluctuation regarding black-to-white incarceration ratios at the center of 
the racial disparity controversy: 

77

McAdams’s contentions may be supported by similar statistical data 
available regarding Iowa. 

 

B.  Statistical Support for McAdams’s Argument in Iowa 

 Unfortunately for both Governor Culver and Representative Ford, 
McAdams’s argument may undermine Iowa’s minority impact statement 
legislation.  According to collected statistical data regarding Iowa’s 
African-American population, twelve of the ninety-nine counties in the 
 

 74. Id. 
 75. Id. (“[W]e created a statistical model of racial disparity, including each 
state and the District of Columbia.  In order to predict the disparity of each state, we 
simply used the proportion of blacks in the state who live in a central city of a 
Metropolitan Statistical Area.”); see also id. at 9 n.6 (“Populations were taken from 
2000 Census data, Summary File 3.  Ratios of incarceration were taken from ‘Table 16:  
Number of inmates in State prisons and local jails’ from the web site of the Bureau of 
Justice Statistics.”).  
 76. Id. at 2. 
 77. Id.  
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state account for 87.3% of Iowa’s African-American population.78  These 
twelve counties include twelve cities that make up a high percentage of the 
urban areas in Iowa.79  Further, in 2006, nearly 19% of Iowa’s African-
American population lived at less than 50% of the poverty level for the 
state, compared to 4.3% of Caucasians.80  These statistics—much like the 
data McAdams collected in Wisconsin—seem to support the argument that 
African-Americans are overrepresented in Iowa’s urban areas compared 
with their overall state-wide population percentage of 3%.81

However, the alternative argument advanced by the Sentencing 
Project Report raises just as many questions.  As McAdams points out, 
“[o]ne can argue, of course, that this country is just crawling with racists, 
and that racist cops, judges, prosecutors, and jurors are about as common 
[in Wisconsin] as anywhere else.  But it’s absurdly simplistic to point out 

  This in turn, 
according to McAdams’s argument, accounts for the disparity in Iowa’s 
criminal justice system.  Because more African-Americans are located in 
Iowa’s cities, and because urban areas generally have higher crime rates 
than rural areas (no matter the racial composition of either and especially 
so in poorer areas), more African-Americans in Iowa will be involved with 
crime, and thus African-Americans will be imprisoned at a higher rate.  
There is no denying that McAdams’s argument is intriguing.   

 

 78. See IOWA DATA CENTER, RACE AND HISPANIC OR LATINO ORIGIN IN 
IOWA’S COUNTIES:  2000–2007, at 1–3 (2008), available at http://data.iowadatacenter.org 
/datatables/CountyAll/coracehispanic20002007.pdf.  The twelve counties mentioned 
above, and their African-American populations, are:  Black Hawk (10,323), Clinton 
(1,131), Des Moines (1,677), Dubuque (1,606), Johnson (4,988), Lee (1,104), Linn 
(7,302), Polk (22,461), Scott (10,953), Story (1,964), Webster (1,508), and Woodbury 
(2,628).  Id.  These counties contain 67,645 African-Americans (of 77,477 state-wide), 
which is approximately 87.3% of Iowa’s African-American population.  See id.  
 79. See U.S. Census Bureau, Iowa, 2008 Population Estimates (Geographies 
Ranked by Estimates), http://factfinder.census.gov/servlet/GCTTable?_bm=y&-con 
text=gct&-ds_name=PEP_2008_EST&-mt_name=PEP_2008_EST_GCTT1R_ST9S&-
CONTEXT=gct&-tree_id=808&-geo_id=04000US19&-format=ST-9|ST-9S&-_lang=en 
(last visited Mar. 31, 2010).  The twelve cities in those twelve counties are:  Waterloo 
(Black Hawk), Clinton (Clinton), Burlington (Des Moines), Dubuque (Dubuque), 
Iowa City (Johnson), Fort Madison (Lee), Cedar Rapids (Linn), Des Moines (Polk), 
Davenport (Scott), Ames (Story), Fort Dodge (Webster), and Sioux City (Woodbury).  
Id.  
 80. IOWA DATA CENTER, CHARACTERISTICS OF PEOPLE AT SPECIFIED 
LEVELS OF POVERTY:  2005–2006 (2007), available at http://data.iowadatacenter.org/dat 
atables/State/stPovertyCharacteristicsACS20052006.pdf.  
 81. IOWA DATA CENTER, SELECTED HOUSING CHARACTERISTICS:  2007, at 2 
(2008), available at http://data.iowadatacenter.org/DemographicProfiles/State/stACS 
dp2007.pdf. 
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that Wisconsin’s disparity ratio is especially high.”82

Whether one agrees with the Sentencing Project Report’s conclusion 
that Iowa’s criminal justice system has racist components, thus accounting 
for Iowa’s high African-American incarceration rate, or with McAdams’s 
argument that the racial composition of urban areas—which are prone to 
higher crime rates regardless of racial composition and which are 
predominantly African-American in Iowa’s case—account for Iowa’s racial 
disparity, the disparity in Iowa still exists.  And not only does the disparity 
exist, it exists at a rate nearly three times the national average.  Regardless 
of the competing arguments accounting for this disparity, poor urban areas 
in Iowa—which have larger African-American populations—send more 
people to prison.  What can be done to correct such disparity, and is it 
something Iowa is willing to do?  

  This is what may have 
happened in Iowa.  Merely showing that Iowa incarcerates African-
Americans at a rate substantially higher than other states based on a simple 
division of African-American incarcerations per 100,000 over Caucasian 
incarcerations per 100,000 does little to answer the question of why such a 
disparity exists.  If anything, an investigation of Iowa statistics may show 
that, assuming McAdams’s argument is correct, Iowa is right where it is 
supposed to be with regard to racial disparity in its criminal justice system. 

C.  Minority Impact Statements in McAdams’s Iowa 

One possible solution to this problem is minority impact statements.83  
But according to McAdams’s argument (which appears to be supported by 
data from Iowa), no matter what correctional legislation is passed, it will 
automatically have a disparate effect on Iowa’s minority populations 
because those populations are located in poor urban areas where more 
crime is committed.84  Therefore, the questions lawmakers should consider 
when deciding to enact new correctional legislation—“whether the 
disparity [is] ‘unwarranted’ because of racial effects or ‘warranted’ due to 
the need to provide public safety resources for the African-American 
community”—will, in this political climate, most likely lead lawmakers to 
find that such legislation is warranted.85

If crimes are being committed at a higher rate in Iowa’s urban areas, 
which happen to be populated heavily with African-Americans, the 

   

 

 82. McAdams, supra note 17, at 2.  
 83. MAUER & KING, supra note 2, at 16. 
 84. See McAdams, supra note 17, at 2. 
 85. Mauer, supra note 32, at 37. 
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disparate impact will be acceptable because Iowa legislators will want to 
keep those areas as safe as possible.  Essentially, Iowa’s minority impact 
legislation will not accomplish anything with regard to decreasing the racial 
disparity in the State’s criminal justice system.  It is a mirage.  Wealth, not 
race, needs to be the focus.  Because of this, it is imperative that a different 
approach to Iowa’s apparent racial disparity be considered.  

V.  RECOMMENDATIONS 

A.  Urban Impact Statement Legislation 

To begin with, it would be useful to reframe the issue and evaluate 
the impact new correctional legislation would have on Iowa’s urban 
communities as a whole.  No matter what side one chooses in the debate, as 
Representative Ford pointed out, it is still important that Iowa’s laws 
remain “fair and equitable.”86

An example of this is seen in Iowa’s drug-free school zones act.  As 
mentioned above, certain “race neutral” policies have been shown to have 
a disparate effect on minority populations.

  Evaluating potential legislation with an eye 
on the disparate impact it may have on Iowa’s urban populations would go 
a long way towards correcting Iowa’s racial disparity.  Although this 
appears to be the same as Representative Ford’s minority impact statement 
legislation, it would eliminate racial overtones, something that may hinder 
effective debate on important correctional legislation.  Focusing attention 
on the impact new correctional legislation may have on urban communities 
would allow lawmakers to shape legislation in a more thoughtful manner.  
Lawmakers need to ask themselves not only why certain legislation may 
have a disparate effect on Iowa’s minority populations, but why that same 
legislation appears to have a greater effect on Iowa’s urban areas.   

87  As noted in the Sentencing 
Project Report, “school zone drug laws produce severe racial effects due to 
housing patterns, whereby drug offenses committed near the urban areas 
that contain many communities of color are prosecuted more harshly than 
similar offenses in rural communities populated largely by whites.”88

 

 86. Posting of Dean Fiihr to Iowa House Democrats, supra note 12 (quoting 
Representative Wayne Ford). 

  Iowa 
currently has a drug-free school zone law, which provides for an additional 
five years of imprisonment for selling a controlled substance within “one 
thousand feet of the real property comprising a public or private 

 87. MAUER & KING, supra note 2, at 17. 
 88. Id. 
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elementary or secondary school, public park, public swimming pool, public 
recreation center, or on a marked school bus.”89

Although this legislation would obviously have a disparate impact on 
Iowa’s minority populations because Iowa’s African-American 
communities are located in urban areas, Caucasians in urban areas are 
subject to the legislation as well.  Further, both African-Americans and 
Caucasians in Iowa have found themselves inadvertently subjected to the 
law, imprisoned for drug crimes committed within one thousand feet of the 
real property of a school in the middle of the night while selling drugs to 
other adults.  

  Although this may seem 
like a great idea, consider that this statute applies at all times, even in the 
middle of the night.  It says nothing about attempting to sell drugs to 
children, something one could argue goes to the intent of the legislation.  
Moreover, one thousand feet is nearly three football fields long.  How 
many houses, apartment complexes, gas stations, and grocery stores can fit 
within one thousand feet of the beginning of the “real property” of an 
elementary school or high school?   

This goes to the intent of the legislation, something that the 
preparation of racial impact statements (as well as urban impact 
statements) will influence.90

 

 89. IOWA CODE § 124.401A (2009). 

  By starting a dialogue about the purpose and 
intended effect of correctional legislation, state legislators will craft their 
bills in a more thoughtful manner.  Had this been done with Iowa’s drug-
free school zone act—and had an urban impact statement been prepared—
Iowa’s legislators might have considered the impact the poorly worded 
legislation would have on Iowa’s urban communities, no matter the racial 
composition.  Had Iowa passed a more specific drug-free school zone law—
that focused specifically on preventing school children from being exposed 
to illegal drugs, as opposed to a blanket provision not taking into account 
the residential layout of urban areas—fewer people, regardless of race, 
would be sentenced to prison for an extended period of time for a crime 
that is treated differently under Iowa law than the exact same crime one 
thousand feet away.  And although decreasing racial disparity would not be 
a specific goal in the preparation of urban impact statements, the effect of 
the legislation on Iowa’s urban areas—heavily populated by African-
Americans—would achieve the goal anyway.   

 90. See Mauer, supra note 32, at 19. 
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B.  Retroactive Application of Urban Impact Statements 

The Iowa government also failed to notice that, even if minority 
impact statement legislation is passed (which it was), and even if the severe 
racial disparity in Iowa actually exists as described in the Sentencing 
Project Report, then Iowa’s racial disparity would continue into the future 
because whatever legislation caused the racial disparity remains in place.  
“In retrospect, it is clear that many of these effects could have been 
predicted prior to the adoption of the legislation.”91  Iowa’s minority 
impact statement legislation has no retroactive application ability.92

C.  Minority Impact Statements and Increased Judicial Discretion in 
Sentencing Determinations 

  If a 
certain crime control policy or correctional statute is causing Iowa’s racial 
disparity, it makes sense that Iowa’s minority impact legislation should be 
applied retroactively.  Retroactive application of the legislation would 
allow lawmakers to reassess any negative impact that statutes currently in 
force may have on Iowa’s minority communities.  Without such retroactive 
application, there is no reason to think that the racial disparity will 
decrease in the future.  However, retroactive application is, for a number of 
reasons, obviously not feasible in many cases.  The cost would most likely 
be astronomical, and the idea of a politician publicly questioning the 
practicality of a drug-free school zone act is laughable.  

How will minority impact statements affect Iowa jurisprudence?  The 
United States Supreme Court’s decision in McCleskey v. Kemp may shed 
some light on this issue.93  McCleskey dealt with racially disparate 
application of the death penalty in Georgia.94  Although seemingly 
overwhelming statistical evidence was presented by the defense showing 
that the claimed racial disparity existed, the Court determined that “[i]t 
[was] not the responsibility—or indeed even the right—of [the] Court to 
determine the appropriate punishment for particular crimes.  It is the 
legislatures, the elected representatives of the people, that are ‘constituted 
to respond to the will and consequently the moral values of the people.’”95

 

 91. Mauer, supra note 32, at 19.  

  

 92. See generally H.F. 2393, 82d Gen. Assem., Reg. Sess. (Iowa 2008) 
(providing no provisions for retroactive application). 
 93. See McCleskey v. Kemp, 481 U.S. 279 (1987).  
 94. See generally id. (considering McClesky’s allegation on appeal that the 
capital sentencing process in Georgia violated his Eighth and Fourteenth Amendment 
rights due to its racially discriminatory administration). 
 95. Id. at 319 (citing Furman v. Georgia, 408 U.S. 238, 383 (1972)). 
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The Court further stated that “[l]egislatures also are better qualified to 
weigh and ‘evaluate the results of statistical studies in terms of their own 
local conditions and with a flexibility of approach that is not available to 
the courts.’”96  This allowed the McCleskey Court to sidestep damning 
statistical data showing severe disparate treatment of African-American 
males with regard to the imposition of the death penalty in the South.97

Although not mentioned specifically in Iowa’s minority impact 
statement legislation, it seems appropriate that such information should be 
made available to sentencing authorities—the point at which the racial 
disparity in Iowa apparently comes into existence.  The first paragraph of 
Iowa Code section 901.5 reads: 

  
Will the introduction of minority impact statements by the Iowa legislature 
change this result in Iowa, such that it is now possible for courts to make 
case-by-case assessments when dealing with sentencing that has been 
shown to have a disparate effect on Iowa’s minority communities? 

After receiving and examining all pertinent information, including the 
presentence investigation report and victim impact statements, if any, 
the court shall consider the following sentencing options.  The court 
shall determine which of them is authorized by law for the offense, and 
of the authorized sentences, which of them or which combination of 
them, in the discretion of the court, will provide maximum opportunity 
for the rehabilitation of the defendant, and for the protection of the 
community from further offenses by the defendant and others.98

I propose that the first sentence of Iowa Code section 901.5 be 
changed to read:  “After receiving and examining all pertinent information, 
including the presentence investigation report, victim impact statements, 
and minority impact statements, if any, the court shall consider the 
following sentencing options.” By allowing courts to take into 
consideration information contained in minority impact statements, 
sentencing discretion will be enhanced, allowing courts to look at the 
racially disparate impact that certain policies—and thus certain sentences—
promulgate.  

 

Further, when pronouncing judgments and sentences, Iowa courts 
should look to the language contained in cases such as State v. Privitt, in 
which the Iowa Supreme Court determined that “[a]n abuse of discretion is 

 

 96. Id. (citing Gregg v. Georgia, 428 U.S. 153, 186 (1976)). 
 97. See id. at 317−19. 
 98. IOWA CODE § 901.5 (2009). 



Rossi 8.0  5/14/2010  11:20 AM 

2010] Iowa Minority Impact Statement Legislation 877 

 

found only when the sentencing court exercises its discretion on grounds or 
for reasons clearly untenable or to an extent clearly unreasonable.”99

should weigh and consider all pertinent matters in determining proper 
sentence[s], including the nature of the offense, the attending 
circumstances, defendant’s age, character and propensities and chances 
of his reform. The courts owe a duty to the public as much as to 
defendant[s] in determining a proper sentence.  The punishment 
should fit both the crime and the individual.

  
Adding clarity to that pronouncement, the court has gone further, stating 
that when applying their discretion, courts  

100

This judicial discretion could go a long way in correcting the disparate 
impact certain legislation may have on Iowa’s minority communities.  

 

V.  CONCLUSION 

Iowa’s minority impact statement legislation seemed like a great idea 
at the time.  And frankly, who could blame either Governor Culver or 
Representative Ford for enacting legislation with such a lofty purpose?  
Unfortunately, with today’s twenty-four hour news cycle and the media’s 
attack-dog mentality, a story about a state having an apparent extreme 
racial disparity in its criminal justice system may have caused the executive 
and legislature to act too quickly.  The result is legislation that cannot fulfill 
its purpose.  Iowa’s racial disparity could very well be the result of the 
composition of its urban areas.  Although this speaks to race, it speaks even 
more to the numerous and interrelated socioeconomic, psychological, and 
cultural factors that vary from state to state.  Focusing on race issues when 
the focus should be on community composition as a whole does more to 
harm the criminal justice system than it does to correct it.  Iowa needs to 
move away from focusing on the disparate impact that legislation may have 
on the state’s minority populations, and instead focus on the disparate 
impact of legislation on urban communities as a whole.  Iowa also needs to 
 

 99. State v. Privitt, 571 N.W.2d 484, 486 (Iowa 1997) (citing State v. Thomas, 
547 N.W.2d 223, 225 (Iowa 1996)).  
 100. State v. Hildebrand, 280 N.W.2d 393, 396 (Iowa 1979) (quoting State v. 
Cupples, 152 N.W.2d 277, 280 (Iowa 1967)); see also State v. Laffey, 600 N.W.2d 57 
(Iowa 1999) (holding trial court abused its discretion by relying on the difficulty in 
explaining to minor plaintiffs concurrent versus consecutive sentencing in determining 
the appropriate sentence); State v. August, 589 N.W.2d 740 (Iowa 1999) (finding no 
abuse of discretion when trial judge took into account the defendant’s age, lack of 
criminal history, personality and character traits, and seriousness of offense when 
sentencing defendant to consecutive terms).   
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re-evaluate laws currently on the books that have a disparate impact on 
individuals located in urban areas.  Further, an increase in judicial 
discretion with regard to information contained in minority impact 
statements could go a long way toward correcting the apparent racial 
disparity in Iowa’s criminal justice system.  

This is a complicated and touchy subject, but solutions need to be 
found.  National Public Radio interviewed Governor Culver following the 
passage of Iowa’s minority impact statement legislation.  He said it was a 
“smart, kind of common sense approach that will more likely than not help 
us govern more effectively and make us pause and think about the impact 
that certain types of legislation might have on minority communities across 
our state.”101  He spoke of “having the political courage . . . to admit that 
we’ve got some real discrepancies out there, and they’re not going to 
change unless we are willing to admit that we’ve got some problems.”102

David A. Rossi* 

  
Iowa should at least be thankful that it has some political courage. 

 

 

 101. Interview by Farai Chideya with Governor Chet Culver, Iowa (May 1, 
2008), available at http://www.npr.org/templates/story/story.php?storyId=90102924.  
 102. Id.  
 * B.A., Illinois Wesleyan University, 2007; J.D. Candidate, Drake 
University Law School, 2010. 


