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I.  INTRODUCTION 

What role should the views of the public play in a judge’s decision to 
recuse, and in the growing debate over recusal and disqualification of 
judges?  In the past two years, public opinion has been taken increasingly 
seriously in the debate over recusal reform, in large part due to Supreme 
Court rulings in Caperton v. A.T. Massey Coal Co.1 and Citizens United v. 
Federal Election Commission.2  In Caperton,3 a 2009 decision dealing with 
whether a West Virginia Supreme Court justice had a duty to recuse 
himself from a case in which one party had spent over three million dollars 
to help elect him, the Supreme Court held for the first time that 
expenditures in a judicial campaign could result in a Fourteenth 
Amendment due process violation, even if actual bias could not be proved.4

 

 * Executive Director, Justice at Stake Campaign. 

  
Prior to Caperton, the role of public opinion in the debate over recusal and 

 1. Caperton v. A.T. Massey Coal Co., 129 S. Ct. 2252 (2009).   
 2. Citizens United v. FEC, 130 S. Ct. 876 (2010). 
 3. Caperton, 129 S. Ct. at 2256–57.  
 4. Id. at 2265. 
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disqualification issues had been growing gradually.  Caperton helped 
trigger a marked increase in references to public opinion research as part 
of discussions and debates about amending state recusal codes in places 
such as Michigan and Wisconsin.5

This emergence of public opinion in the debate over recusal is likely 
to grow stronger following the Supreme Court’s decision in Citizens United, 
in which the Court found that corporations have a First Amendment right 
to make expenditures expressly advocating for or against candidates, 
including those running for judicial office.

   

6

II.  EMERGENCE OF AND RESISTANCE TO THE USE OF PUBLIC OPINION IN 
THE RECUSAL REFORM DEBATE 

  Many states that previously 
banned corporate expenditures in judicial races must now deal with 
revisions to their election laws, and perhaps their recusal codes, to account 
for corporate expenditures in judicial elections.  The public’s views should 
be given greater weight in situations involving the appearance of bias or 
impropriety in cases involving a judge and big-money supporters. 

A.  The Growing Role of Public Opinion in Discussions of Recusal and 
Disqualification 

Although the right to disqualify a judge dates back to early Roman 
law,7

 

 5. See Amendment of Rule 2.003 of the Michigan Court Rules, ADM File 
No. 2009-04, at 1–2 (2009), available at http://courts.michigan.gov/supremecourt/Resour 

 common law in England was hostile to judges stepping aside from 

ces/Administrative/2009-04-112509.pdf (“A judge is disqualified when the judge cannot 
impartially hear a case, including but not limited to instances in which: . . . (b) The 
judge, based on objective and reasonable perceptions, has either (i) a serious risk of 
actual bias impacting the due process rights of a party as enunciated in Caperton v. 
Massey . . . or (ii) has failed to adhere to the appearance of impropriety standard set 
forth in Canon 2 of the Michigan Code of Judicial Conduct.”); see also JUSTICE AT 
STAKE, JANUARY 2008 WISCONSIN SURVEY HIGHLIGHTS:  NEW POLL OF WISCONSIN 
VOTERS SHOWS STRONG BIPARTISAN SUPPORT FOR SUPREME COURT CAMPAIGN 
REFORM, http://staging.justiceatstake.sitevizenterprise.com/newsroom/press_releases.c 
f/new_poll_of_wisconsin_voters_shows_strong_bipartisan_support_for_supreme_court
_campaign_reform?show=news&newsID=5715 (noting that seventy-eight percent of 
the poll’s respondents “believe that campaign contributions made to judges . . . have ‘a 
great deal’ or ‘some’ influence” on the decisions made by judges in the context of the 
courtroom”).   
 6. See Citizens United, 130 S. Ct. at 909.  
 7. See Harrington Putnam, Recusation, 9 CORNELL L. REV. 1, 3 & n.10 
(1923) (“‘Although a judge has been appointed by imperial power yet because it is our 
pleasure that all litigations should proceed without suspicion, let it be permitted to him, 



Brandenburg 7.0  5/14/2010  2:15 PM 

2010] Public Opinion in the Debate over Recusal Reform 739 

 

cases.  William Blackstone wrote of a presumption of fairness,8 and there 
was no recusal for bias under English common law.9

Since 1927, the Court has on multiple occasions required recusal by 
state and local judges under the Fourteenth Amendment Due Process 
Clause in order to ensure fairness.  In Tumey v. Ohio, the Supreme Court 
held that paying judges for convictions but not acquittals violated the Due 
Process Clause of the Fourteenth Amendment.

  But since America’s 
earliest years, Congress and the Supreme Court have gradually broadened 
the scope of the standard for judicial recusal to assure litigants and the 
public that hearings will be fair and impartial.  

10  In 1955, the Court held in 
In re Murchison that a judge cannot try a case in which he served as a 
“‘one-man grand jury.’”11  In the 1972 case of Ward v. Village of 
Monroeville, the Court held that “[p]etitioner is entitled to a neutral and 
detached judge.”12  However, public opinion and public confidence in the 
judiciary were not primary rationales for the Court’s reasoning in any of 
those cases.  Indeed, the movement towards broadening the availability of 
recusal was slowed in 1972, when Justice William Rehnquist affirmed a 
“duty to sit” in Laird v. Tatum.13

Over much of the same period, however, model rules were adopted in 
almost every state requiring that judges should avoid even the appearance 
of bias—a standard that necessitates analysis of how a reasonable observer 
might see an ethics challenge against a judge.

  

14  An important catalyst was 
a provision of the American Bar Association’s Model Code of Judicial 
Conduct, adopted in 1972, which says that a judge should not participate 
“in a proceeding in which the judge’s impartiality might reasonably be 
questioned.”15

 
who thinks the judge under suspicion to recuse him before issue joined, so that the 
cause go to another . . . .’” (quoting Code Just. 3.1.16 (Justinian I 530))). 

  The reasonableness standard, which references public 
opinion by invoking public norms, has now been adopted in forty-eight 

 8. 3 WILLIAM BLACKSTONE, COMMENTARIES *361. 
 9. Dr. Bonham’s Case, (1610) 77 Eng. Rep. 646, 652 (K.B.). 
 10. Tumey v. Ohio, 273 U.S. 510, 531 (1927). 
 11. In re Murchison, 349 U.S. 133, 135–39 (1955) (quoting MICH. COMP. LAWS 
§§ 767.3, 767.4 (1948)). 
 12. Ward v. Vill. of Monroeville, 409 U.S. 57, 61–62 (1972). 
 13. Laird v. Tatum, 409 U.S. 824, 837 (1972) (citation omitted). 
 14. See JAMES SAMPLE ET AL., FAIR COURTS:  SETTING RECUSAL STANDARDS 
17 (2008), available at http://www.brennancenter.org/content/resource/fair_courts_setti 
ng_recusal_standards/. 
 15. See MODEL CODE OF JUDICIAL CONDUCT Canon 3(E)(1) (1991). 
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states.  

Caperton gave new legitimacy to the consideration of public opinion 
in assessing recusal.  In Caperton, the Supreme Court did not rule on 
whether there was actual bias, but rather held that there was a serious risk 
of bias “based on objective and reasonable perceptions.”16  For the first 
time, the Court held that there could be a Fourteenth Amendment due 
process violation when a litigant had a reasonable perception that he or she 
could not receive justice because of campaign contributions or 
expenditures made on behalf of the judge—even if actual bias could not be 
proved.17

Scholars had been examining the effect of campaign contributions 
and support on public opinion surrounding judicial decision-making before 
Caperton.  For example, Professors James Gibson and Gregory Caldeira 
surveyed residents of West Virginia to examine how controversies such as 
those in Caperton “create[] the appearance of bias and partiality, thereby 
undermining public confidence in the judiciary.”

   

18  Their study found that 
“campaign contributions to judges do indeed threaten perceptions of 
judicial impartiality,” adding that “recusal is only a weak palliative for 
conflicts of interests created by contributions; and the mere offering of 
campaign contributions, even when rejected by the candidate, seems to 
create perceptions of bias and partiality.”19

B.  More Recent Treatment of Public Opinion in Litigation and Judicial 
Discussions 

 

As public opinion is taken more seriously in recusal analyses, it is 
worth exploring its treatment during the Caperton litigation in greater 
detail.  Polling data were important to the litigation.  When Harman 
Mining Corporation filed a motion in Caperton calling for West Virginia 
Supreme Court Judge Brent Benjamin’s recusal, it cited a survey of West 
Virginia residents showing that more than two-thirds of West Virginians 
doubted that Justice Benjamin could be fair and impartial regarding the 

 

 16. Caperton v. A.T. Massey Coal Co., 129 S. Ct. 2252, 2263 (2009). 
 17. Id. at 2263–64. 
 18. James L. Gibson & Gregory A. Caldeira, Campaign Support, Conflicts of 
Interest, and Judicial Impartiality:  Can the Legitimacy of Courts Be Rescued by 
Recusals? 3 (Chi. Area Pol. and Soc. Behav. Workshop, Paper No. 32, 2009), available 
at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1428723. 
 19. Id.  



Brandenburg 7.0  5/14/2010  2:15 PM 

2010] Public Opinion in the Debate over Recusal Reform 741 

 

case, compared to only fifteen percent who thought he could be.20  The 
motion included an affidavit from Robert Drake, senior vice president of 
Talmey–Drake Research and Strategy Incorporated, which conducted the 
research.21

During oral arguments in Caperton, Justice Antonin Scalia pushed 
back against the use of a reasonable person standard, saying that the Court 
was “being urged to adopt out of nowhere a new standard of probability of 
bias.  That’s not in the Constitution.”

 

22  Ted Olson, counsel for Caperton, 
replied that there was precedent for using a reasonable person standard 
throughout constitutional law, saying “Justice Scalia, you mentioned that 
the words ‘reasonable search and seizure’ are in the Constitution.  The 
words ‘due process’ are in the Constitution, and that is what we’re talking 
about today.”23

Justice John Paul Stevens challenged the argument against using a 
reasonable person standard in deciding whether recusal was necessary, 
asking if “just appearance [of impropriety] . . . could ever raise a due 
process issue?”

   

24  Andrew Frey, counsel for Massey Coal, replied by saying 
“[n]o, I don’t think just appearance could ever raise a due process issue.”25  
Frey also argued “that the Due Process Clause does not exist to protect the 
integrity or reputation of the state judicial systems.”26  The Court rejected 
this argument.  As Justice Anthony Kennedy put it, “our whole system is 
designed to ensure confidence in our judgments.”27

My organization, the Justice at Stake Campaign (Justice at Stake)

 
28

 

 20. Joint Appendix at 467a, Caperton, 129 S. Ct. 2252 (No. 08-22). 

, 
also sought to call the Court’s attention to public attitudes about 
disqualification and recusal.  Justice at Stake, along with twenty-seven 
other groups, filed an amicus brief that noted that “[j]udicial elections have 
created a crisis of confidence.  National surveys from 2001 and 2004 found 
that over 70% of Americans believe that campaign contributions have at 

 21. Id. at 469a.  
 22. Transcript of Oral Argument at 44, Caperton, 129 S. Ct. 2252 (No. 08-22).  
 23. Id. at 53. 
 24. Id. at 29.  
 25. Id.  
 26. Id. at 28.  
 27. Id. at 37. 
 28. “Justice at Stake is a nonpartisan campaign with more than 50 national 
partners working to keep state and federal courts fair and impartial.”  Justice at Stake, 
Justice at Stake’s Mission, http://www.justiceatstake.org/about/index.cfm (last visited 
Apr. 1, 2010). 
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least some influence on judges’ decisions . . . .”29  The brief referenced a 
2001 poll conducted for Justice at Stake by Greenberg Quinlan Rosner and 
American Viewpoint, which found that seventy-six percent of voters 
believed “campaign contributions made to judges” have a “great deal of 
influence” or “some influence” on their decisions.30  A 2004 national poll 
conducted for Justice at Stake by Zogby International found that seventy-
one percent of adults “believe that campaign contributions from interest 
groups have at least some influence on judges’ decisions in the 
courtroom.”31  This belief was held especially strongly by African-
Americans, over eighty percent of whom believed campaign contributions 
had influence on judicial decisions.32

National polling taken around the time of the Caperton case showed 
similar results.  In February 2009, a USA Today–Gallup Poll showed that 
“89% of those surveyed believe[d] the influence of campaign contributions 
on judges’ rulings is a problem . . . . More than 90% of the 1,027 adults 
surveyed said judges should be removed from a case if it involves an 
individual or group that contributed to the judge’s election campaign.”

 

33  
Harris Interactive also conducted a national poll in February of 2009 for 
Justice at Stake and found that eighty-one percent of adults say that judges 
should not themselves determine whether they can fairly hear a case and 
that “another judge should weigh the facts when a judge’s neutrality is 
challenged.”34

The public’s instincts are gaining professional validation.  In a recent 
study published by the American Psychological Association, Dr. Jennifer 
K. Robbennolt and Matthew Taksin sought to understand whether judges 

 

 

 29. Brief for Justice at Stake et al. as Amici Curiae Supporting Petitioner, 
Caperton, 129 S. Ct. 2252 (No. 08-22). 
 30. JUSTICE AT STAKE, FREQUENCY QUESTIONNAIRE (2001), available at 
http://www.justiceatstake.org/media/cms/JASNationalSurveyResults_6F537F99272D4.
pdf. 
 31. JUSTICE AT STAKE, MARCH 2004 SURVEY HIGHLIGHTS:  AMERICANS 
SPEAK OUT ON JUDICIAL ELECTIONS (2004), available at http://www.justiceatstake.org/ 
media/cms/ZogbyPollFactSheet_54663DAB970C6.pdf. 
 32. Id.  
 33. Joan Biskupic, Supreme Court Case with the Feel of a Best Seller, USA 
TODAY, Feb. 16, 2009, http://www.usatoday.com/news/washington/2009-02-16-grisham-
court_N.htm. 
 34. Press Release, Justice at Stake, Poll:  Huge Majority Wants Firewall 
Between Judges, Election Backers (Feb. 22, 2009), http://www.justiceatstake.org/newsr 
oom/press_releases.cfm/poll_huge_majority_wants_firewall_between_judges_election_
backers?show=news&newsID=5677. 
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could determine their own impartiality.35  They highlighted what they 
called “the limitations inherent in judging one’s own biases.”36

Psychologists have shown that individuals experience an illusion of 
objectivity:  

 

People believe they are objective, . . . see themselves as more ethical 
and fair than others, . . . and experience a “bias blind spot,” the 
tendency to see bias in others but not in themselves. . . . These 
tendencies make it difficult for judges to identify their own biases.37

They cite Judge Richard A. Posner, who wrote that “‘[w]e use 
introspection to acquit ourselves of accusations of bias, while using realistic 
notions of human behavior to identify bias in others.’”

   

38  The authors 
conclude that “[a]s states contemplate revisions to their judicial codes, they 
might consider using objective triggers for recusal and avoid leaving the 
recusal decision solely to the discretion of the challenged judge”39 adding 
that “[s]tates might also consider rules that make it easier for judges to 
recuse themselves by framing the recusal decision in terms of the 
appearance of impropriety, rather than asking a challenged judge to 
evaluate his or her actual biases.”40

Ultimately, in Caperton the Court did not go so far as to adopt a 
uniform reasonable person standard to determine when a campaign 
contribution or expenditure could lead to the kind of appearance of 
impropriety that would trigger a Fourteenth Amendment due process 
violation.

 

41  Instead, the Court left to the states the decision of whether to 
amend their recusal standards to employ such a test.42  As the Court put it, 
“[b]ecause the codes of judicial conduct provide more protection than due 
process requires, most disputes over disqualification will be resolved 
without resort to the Constitution.”43

Although public opinion does not and should not decide questions of 

 

 

 35. Jennifer Robbennolt & Matthew Taksin, Can Judges Determine Their 
Own Impartiality?, 41 MONITOR ON PSYCHOL. 24, 24 (2010) (citation omitted). 
 36. Id.  
 37. Id.  
 38. Id. (quoting RICHARD A. POSNER, HOW JUDGES THINK 121 (2008)). 
 39. Id.  
 40. Id. 
 41. Caperton v. A.T. Massey Coal Co., 129 S. Ct. 2252, 2266–67 (2009). 
 42. Id. 
 43. Id.  
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law, there is no novelty in invoking a reasonable person standard in the 
weighing of legal principles.  For example, reference to a reasonable person 
standard has been long-settled doctrine in a number of areas of law, 
including criminal law tests like those assessing the legality of search and 
seizure,44 and the test for determining negligence in tort law.45

In the wake of Caperton, as state courts have begun to assess how to 
respond, there has been more discussion of the role of public opinion data 
in assessing how the average person views the effects of campaign 
donations on judicial decision making.  One of these states is Michigan, 
which adopted new recusal standards after taking recent statewide public-
opinion research into account.  In a letter urging the Michigan Supreme 
Court to amend its recusal standards, Justice at Stake cited the 2009 
national Harris Interactive poll.

   

46  The poll asked voters if a judge should 
step aside from cases involving a party who spent $50,000 or $1 million to 
elect the judge.  “In both cases, about 85 percent felt a judge should step 
aside, and only about 10 percent felt the judge should stay.”47

The Michigan Campaign Finance Network supplemented the national 
survey results with a poll of Michigan voters.

 

48  The poll, conducted by 
Denno–Noor Research, showed that eighty-five percent of state voters 
believed a judge should recuse himself from a case that involves a 
campaign backer who spent $50,000 to support the judge’s election.49

judge is asked to disqualify himself from a case for reasons of 
perceived bias, only seven percent said that the judge in question 
should have the final say as to whether or not to disqualify himself.  86 
percent said that another judge should make the final determination 

  The 
poll went on to show that when a  

 

 44. Katz v. United States, 389 U.S. 347, 362–63 (1967) (Harlan, J., 
concurring). 
 45. United States v. Carroll Towing Co., 159 F.2d 169, 174 (2d Cir. 1947).  
 46. Letter from J. Adam Skaggs, Counsel, Brennan Center for Justice & Bert 
Brandenburg, Executive Director, Justice at Stake Campaign, to Mr. Corbin Davis, 
Clerk, Michigan Supreme Court (July 31, 2009), available at http://brennan.3cdn.net/b0 
60001c454522fab7_xwm6bnp30.pdf. 
 47. Press Release, supra note 34. 
 48. Press Release, Michigan Campaign Finance Network, Poll:  Michiganders 
Want a Firewall Between Judges and Campaign Supporters (Mar. 17, 2009), 
http://www.mcfn.org/press.php?prId=80. 
 49. Id. 
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on whether the original judge should be disqualified.50

Public polling in Wisconsin has also echoed national surveys looking 
at public attitudes towards the effect of money on judicial decisions.

 

51  A 
2008 American Viewpoint poll of Wisconsin voters showed that “only 5 
percent of respondents believe that campaign contributions made to judges 
have no influence at all on decisions judges make in the courtroom, while 
78 percent say they have a great deal or some influence.”52  This data was 
provided to the Wisconsin Supreme Court and considered during its 
deliberations,53 but was rejected by a majority of the court, which voted 
instead to loosen the state’s recusal standards.54

C.  The Backlash Against References to Public Opinion 

 

The debate in Wisconsin demonstrated that injecting public opinion 
into the debate over recusal, even when there is overwhelming evidence 
that the public believes that judges should recuse themselves in cases 
involving campaign contributors, can bring a strong personal backlash 
among judges and others who disagree.  Wisconsin Deputy Attorney 
General Raymond Taffora dismissed polling data showing that most 
Wisconsin residents saw a problem with a judge ruling in a case involving a 
campaign contributor or a party who made expenditures in support of the 
judge.55  He sought to shift the debate away from public sentiments, writing 
that “[m]ost significantly, there is simply no evidence to suggest that 
judicial bias has been a problem in Wisconsin courts.”56

 

 50. Id.  

  He went on to 
stress that Wisconsin’s recusal laws could allow for due process even 

 51. See JUSTICE AT STAKE CAMPAIGN, JANUARY 2008 WISCONSIN SURVEY 
HIGHLIGHTS:  WISCONSIN VOTERS SHOW STRONG BIPARTISAN SUPPORT FOR 
SUPREME COURT CAMPAIGN REFORM (2008), http://www.justiceatstake.org/media/cms 
/AmViewWIPollFactSheet_76C0015493CD4.pdf. 
 52. Id. 
 53. Testimony in the Matter of Amendment of the Judicial Code of Conduct’s 
Rules on Recusal (filed Oct. 28, 2009), available at http://www.wicourts.gov/ 
supreme/docs/recusalresp11.pdf (testimony of Mike McCabe filed with the Wisconsin 
Supreme Court).  
 54. See Patrick Marley, Court Adopts New Campaign Donations Rules, 
MILWAUKEE J. SENTINEL, Jan. 21, 2010, http://www.jsonline.com/news/statepolitics/823 
19592.html. 
 55. John O’Brien, Wis. SC:  Contributions Shouldn’t Spark Judicial Recusal, 
W. VA. REC., Nov. 10, 2009, available at http://www.wvrecord.com/news/222135-wis.-sc-
contributions-shouldnt-spark-judicial-recusal. 
 56. Id. 
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without adopting rules calling for recusal in cases of campaign 
contributions, stating that “disappointed litigants may naturally tend to 
question a judge’s commitment to fairness and the rule of law, [but] the 
proponents of (the League of Women Voters’ petition) have not shown 
that our courts have failed to provide a fair process consistent with due 
process.”57

When the Michigan Supreme Court voted to adopt new recusal 
standards, Justice Corrigan, in her dissent, argued that giving weight to 
public perceptions could lead litigants to justice-shop.

 

58  She also pressed a 
line of reasoning, rejected by the Supreme Court in Caperton, that a 
litigant has a First Amendment right to a judge of his or her choice, arguing 
that by allowing recusal because of public perception, the Michigan 
Supreme Court “seem[ed] willing to entertain ploys to remake the elected 
composition of this Court to fit the ideological or partisan preferences of 
certain parties or lawyers.”59

In late 2009, a subcommittee of the House Judiciary Committee held 
hearings on recusal, which included discussion of, and resistance to, the use 
of public opinion in recusal discussions.  In his testimony, Indiana 
University Law Professor Charles Geyh argued in favor of allowing a 
second judge to rule on disqualification motions.

   

60  Geyh asked: “If it 
becomes a contested matter, why not transfer it to another judge and 
increase the confidence level in the process?”61  United States District 
Court Judge Reggie Walton pushed back against Geyh’s argument, saying: 
“I think, by and large, our system works fairly well.”62  He argued that 
Geyh’s proposal could leave the door open for overzealous litigants 
looking to gain an advantage, which “becomes particularly problematic, 
because you don’t want parties to judge-shop.”63

 

 57. Id. 

  

 58. Amendment of Rule 2.003 of the Michigan Court Rules, ADM File No. 
2009-04, at 15 (2009), available at http://courts.michigan.gov/supremecourt/Resources/ 
Administrative/2009-04-112509.pdf (Corrigan, J., dissenting). 
 59. Id. at 16. 
 60. David Ingram, Congress Set to Take Aim at Judicial Recusals:  House 
Judiciary Committee’s Interest Marks the First Time Congress Has Flirted with Recusal 
Guidelines Since a 2004 Scrap Between Congressional Democrats and Justice Scalia, 
NAT’L. L.J. Nov. 2, 2009, available at http://www.law.com/jsp/article.jsp?id=12024350 
99939. 
 61. Id. 
 62. Id.  
 63. Id.  
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Legal scholarship has also taken note of this backlash.  For example, 
Alex Kozinski noted that opponents of recusal reform argue that 
disqualification rules concerned with minimizing the appearance of bias 
will distract attention from more pressing issues of actual bias by elevating 
appearance over reality.64

But the consideration of public attitudes and the appearance of 
fairness has gained support from the Conference of Chief Justices, a body 
that comprises the top jurists from every state and territory in the United 
States.  In its amicus brief filed in Caperton, the Conference cited two 
national polls and eight single-state surveys that suggested “public 
skepticism about the effect of contributions on judicial outcomes.”

 

65  The 
Conference’s brief directly linked recusal to the impact of campaign 
spending on public confidence in the courts:  “As judicial election 
campaigns become costlier and more politicized, public confidence in the 
fairness and integrity of the nation’s elected judges may be imperiled.  
Disqualification is an increasingly important tool for assuring litigants that 
they will receive a fair hearing before an impartial tribunal . . . .”66

III.  PROPOSALS FOR FURTHER RESEARCH 

 

If public opinion is going to be properly accounted for in recusal 
decisions, and in the debate over recusal, more remains to be done.  Most 
public-opinion research on issues surrounding recusal, like Gibson’s and 
Caldeira’s, focuses on the public’s views as to whether campaign 
contributors can affect judicial decisions, and whether a judge should 
recuse herself in cases involving campaign contributors.  However, there 
has been little research into the public’s views on how third-party groups 
affect judicial decisions, and whether a judge should recuse herself from a 
case involving a third-party group that has spent significant amounts of 
money to advertise during the judge’s campaign. 

There is also a need for public-opinion research into whether there is 
higher confidence in the judiciary—and thus, less need for recusal reform—
in states that have stronger disclosure rules for judicial campaigns.  In 
addition, there is little comparative research into the actual effects of 

 

 64. Alex Kozinski, The Real Issues of Judicial Ethics, 32 HOFSTRA L. REV. 
1095, 1096 (2004). 
 65. Brief of the Conference of Chief Justices as Amici Curiae Support of 
Neither Party at 24, Caperton v. A.T. Massey Coal Co., 129 S. Ct. 2252 (2009) (No. 08-
22).  
 66. Id. at 4. 
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different recusal policies and procedures for hearing recusal motions, and 
their effects on public confidence in the judiciary. 

IV.  CONCLUSION 

What role should public opinion play in a judge’s decision to recuse 
herself from litigation?  At a case-by-case level, it would be wrong for 
judges to consult a poll to make that decision.  But since recusal decisions 
are deeply rooted in considerations of reasonableness, there is no getting 
around the fact that the views of ordinary Americans matter—both in 
setting recusal policies, and in implementing them.   

A traditional reason for citing public opinion as a check on judicial 
behavior is as a function of judicial accountability.  Certainly, to the degree 
that public opinion parallels ethics requirements—like the requirement 
that judges recuse themselves from cases involving relatives—
accountability pressures reinforce the real and perceived fairness of courts.   

Another well-established reason for weighing public opinion is that 
courts need the confidence of the public to carry out their mission.  Public 
confidence is necessary for the health and legitimacy of the judiciary.  But 
as with considerations of accountability, it would be troubling if judges 
cited public confidence in making their decisions.   

The most compelling reason for considering public opinion in setting 
and executing recusal policy is the most paradoxical: it reinforces decisional 
independence.  The 2005 Terri Schiavo episode, in which national interest 
groups got involved in a family’s end-of-life ordeal, is instructive.67  At the 
behest of a small but well-organized network of organizations, Congress 
passed a law seeking to tamper with a single case.68  But after watching the 
case on cable news for several weeks, and learning that the court system 
was operating as it was supposed to in the Schiavo case, Americans of all 
parties and ideologies rejected political interference—even many who 
disagreed with the Florida court’s ruling.69  Political elites in Washington 
listened:  After the Florida appellate courts upheld the lower court 
rulings,70

 

 67. See Gary Langer, ABC News, Poll:  No Role for Government in Schiavo 
Case:  Federal Intervention in Schiavo Case Prompts Broad Public Disapproval (Mar. 
21, 2005), http://abcnews.go.com/Politics/PollVault/story?id=599622&page=1. 

 Congress took no further action and ignored calls to investigate 

 68. Relief of the Parents of Theresa Marie Schiavo, Pub. L. No. 109-3, 119 
Stat. 686 (2005). 
 69. See Langer, supra note 67. 
 70. See Bush v. Schiavo, 885 So. 2d 321 (Fla. 2004), cert. denied, 543 U.S. 1121 
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or impeach the judges handling the case.  The crisis subsided because 
Americans reacted to this educational moment. 

If judges are under pressure to deliver results for campaign 
supporters, which is the whole reason political actors spend big money, 
then public pressure for recusal can act as a counterweight on behalf of 
judicial independence.  The fact that the public may be ahead of judges in 
demanding more frequent recusal is not all that surprising, since 
institutions like the judiciary do not typically embrace with gusto changes 
to the status quo.  But Americans, who have pretty good instincts regarding 
the rule of law, and who become angry when they believe justice is being 
thwarted, are likely to demand that judges be more willing to step aside in 
the name of justice. 
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