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FOREWORD 

David L. Baker∗

 

 

      An independent, fair and impartial judiciary is indispensable to our 
system of justice.  The United States legal system is based upon the 
principle that an independent, impartial, and competent judiciary, 
composed of men and women of integrity, will interpret and apply the 
law that governs our society.  Thus, the judiciary plays a central role in 
preserving the principles of justice and the rule of law.  Inherent in all 
the rules contained in the Iowa Code of Judicial Conduct are the 
precepts that judges, individually and collectively, must respect and 
honor the judicial office as a public trust and strive to maintain and 
enhance confidence in the legal system. 

     Judges should maintain the dignity of judicial office at all times, and 
avoid both impropriety and the appearance of impropriety in their 
professional and personal lives.  They should aspire at all times to 
conduct that ensures the greatest possible public confidence in their 
independence, impartiality, integrity, and competence.1

It is a privilege to introduce what has become a very timely subject in 
light of recent United States Supreme Court cases and the increasing 
politicization of judicial elections.  The Court’s decision in Caperton v. A.T. 
Massey Coal Co. and the relatively recent increase in big money spent on 
judicial elections renewed debate on the ability and the propriety of judges 
hearing particular cases.

  

2  In Caperton, the Court determined that when a 
judge refused to recuse himself from a case in which one of the parties had 
contributed more than $3 million towards his election campaign, due 
process was violated.3  The Court explained that “[d]ue process requires an 
objective inquiry into whether the contributor’s influence on the election 
under all the circumstances ‘would offer a possible temptation to the 
average . . . judge to . . . lead him not to hold the balance nice, clear and 
true.’”4

 

 ∗  Justice, Iowa Supreme Court. 

  On the extreme facts presented, the Court determined that the 

 1. IOWA CODE OF JUDICIAL CONDUCT pmbl. (proposed 2010), available at 
http://www.iowacourts.gov/wfdata/frame10026-1022/File57.pdf. 
 2. See generally Caperton v. A.T. Massey Coal Co., 129 S. Ct. 2252 (2009).   
 3. Id. at 2264–65. 
 4. Id. at 2264 (quoting Tumey v. Ohio, 273 U.S. 510, 532 (1927)). 
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possibility of actual bias was not only high, but was constitutionally 
unacceptable.5

While Caperton represents an extreme case, the possibility of judicial 
bias in favor of donors with controversies before the court is of increasing 
concern.  ABC News recently received an advance copy of a soon-to-be-
released study compiled by the Brennan Center for Justice at New York 
University School of Law and the Justice at Stake Campaign, two 
nonpartisan organizations that advocate for judicial selection reform, 
finding that “[i]n the past decade, candidates for state judgeships raised 
more than $206 million, more than double the $83 million judges raised in 
the 1990s.”

   

6  Spending in three of the last five state supreme court election 
cycles topped $45 million.7  In addition, in all but two of the twenty-one 
states with contested supreme court elections in the last ten years, judges 
shattered fundraising records.8

Citizens United v. FEC potentially adds new wrinkles to this 
landscape.

   

9  In Citizens United, the Court overturned a corporate 
independent expenditure restriction as a violation of the First Amendment 
because it allowed the government to censor political speech based upon 
the speaker’s corporate identity.10

Judicial disqualification in a particular case has historically been 
largely a personal decision for judges, although one constrained by judicial 
codes of ethics.

  This decision portends the potential for 
ever greater capital to be poured into judicial elections, whether those 
elections are contested elections or retention votes.  The advent of more 
money presents more potential for recusals and an even greater need for 
standards for ensuring judicial independence, impartiality, and integrity.   

11

 

 5. Id. at 2265.  

  A tension has always existed between a judge’s 
conviction that he or she must perform the task assigned with personal 
biases set aside and a judge’s duty to avoid any appearance that his or her 
judicial independence, integrity, and impartiality are compromised by the 

 6. Matthew Mosk, Study Shows Money Flooding into Campaigns for State 
Judgeships, ABC NEWS, Mar. 17, 2010, http://abcnews.go.com/Blotter/study-shows-
money-flooding-campaigns-state-judgeships/story?id=10120048.   
 7. Id.  
 8. Id.  
 9. See Citizens United v. FEC, 130 S. Ct. 876 (2010). 
 10. Id. at 911. 
 11. See, e.g., IOWA CODE OF JUDICIAL CONDUCT Canon 3(C) (2009). 
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identity of the parties before the court.12

Factors taken into consideration in deciding whether to recuse oneself 
have often included such things as the nature of the case, the availability of 
other judges, and personal belief in the judge’s own ability to be impartial.  
Caperton added constitutional due process ramifications to the decision.

 

13  
Caperton emphasizes, however, that the opinion only sets the floor, and it 
implores states to enact more rigorous standards for recusal.14

The articles also explore the landscape after Caperton, including 
studies being undertaken by professional organizations and interest groups, 
differing responses to the issue of judicial recusal by states such as 
Wisconsin and Michigan, and the response by Congress, which has also 
held hearings on recusal.

  The articles 
contained in this issue discuss the ramifications of Caperton, the responses 
to the decision, and suggestions for changes going forward.  

15

Over the years, politicians and special interest groups in our country 
have tried to pressure and control court decisions to their favor.  Those 
who seek to exercise political control over the judiciary rarely proceed in a 
direct manner.  Instead, attacks usually take an indirect form, including 
threats to impeach judges for their rulings, attempts to curtail a court’s 
jurisdiction, restructuring of courts or court-packing, misleading criticism of 
court decisions, and efforts to politicize courts. 

 

Thirty-nine states elect some or all of their judges.16  Iowa’s judiciary 
has consistently been recognized as among the best in the nation.  In 
surveys conducted for the United States Chamber Institute for Legal 
Reform, the Iowa state judiciary has consistently ranked among the top 
state court systems in terms of impartiality.17

 

 12. ABA, REPORT OF THE JUDICIAL DISQUALIFICATION PROJECT 13–15 
(Draft, Sept. 2008), available at http://www.ajs.org/ethics/pdfs/ABAJudicialdisqualifica 
tionprojectreport.pdf. 

  It is interesting to note that 

 13. See Caperton v. A.T. Massey Coal Co., 129 S. Ct. 2252, 2264 (2009). 
 14. Id. at 2267. 
 15. See Examining the State of Judicial Recusals after Caperton v. A.T. 
Massey:  Hearing Before the Subcomm. on Courts and Competition Policy of the H. 
Comm. on the Judiciary, 111th Cong. 1 (2009). 
 16. JAMES SAMPLE, DAVID POZEN & MICHAEL YOUNG, BRENNAN CTR. FOR 
JUST., FAIR COURTS:  SETTING RECUSAL STANDARDS 10 (2008), available at http:// 
brennancenter.org/content/resource/fair_courts_setting_recusal_standards/ (follow the 
“Download PDF of report” hyperlink). 
 17. See, e.g., U.S. CHAMBER INST. FOR LEGAL REFORM, RANKING THE 
STATES:  LAWSUIT CLIMATE 2010, at 15 (2010), available at http://www.instituteforlegal 
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many of the states that received high marks in this national survey use 
merit selection to appoint judges.18  Many of the lower-ranked states elect 
their judges.19  This correlation is not surprising.  Combining courts and 
politics creates poor results.  The need to raise funds for a campaign 
“inevitably undermines the public perception of a prospective judge’s 
integrity and ultimately creates distrust of the fairness of our judicial 
system.”20

In 2008, Hall of Fame baseball player George Brett weighed in during 
a vote on whether to elect judges with the following insight:  “On the 
baseball field, all I want is a fair umpire.  Umpires are like judges, and I 
don’t want an umpire or a judge who owes political favors to the other 
team. . . .  Let’s keep politics and money out of our courts.”

 

21

A basic requirement of due process is “[a] fair trial in a fair 
tribunal.”

  

22

 

  Without judicial independence, courts are powerless.  A fair 
and impartial judiciary works in three ways:  (1) by protecting the rights of 
minorities from the tyranny of the powerful majority; (2) by preserving the 
rule of law; and (3) by sustaining public respect for the law.  Effective rules 
regarding judicial disqualification are an essential component of these 
issues.  This symposium issue addresses this critical component. 

 
reform.com/images/stories/documents/pdf/lawsuitclimate2010/2010LawsuitClimateRep
ort.pdf. 
 18. See, e.g., DEL. CONST. art. IV, § 3 (noting that Delaware justices are 
appointed by the governor and approved by the senate).  Delaware ranks among the 
best in every category, including impartiality, competence, and fairness.  U.S. 
CHAMBER INST. FOR LEGAL REFORM, supra note 17, at 14–16.   
 19. See, e.g., LA. CONST. art. V, § 22 (indicating that Louisiana justices are 
elected); W. VA. CONST. art. VIII, §§ 8-2, 8-5 (noting that West Virginia justices are 
elected for eight- to twelve-year terms depending on the court).  Louisiana and West 
Virginia rank among the worst in every category, including impartiality, competence, 
and fairness.  U.S. CHAMBER INST. FOR LEGAL REFORM, supra note 17, at 14–16.   
 20. Carolyn B. Lamm, Let’s Leave Politics Out of It, ABA J., Mar. 1, 2010, 
available at http://www.abajournal.com/magazine/article/lets_leave_politics_out_of_it.  
 21. Seth Anderson et al., Anatomy of a Merit Selection Victory, 93 
JUDICATURE 6, 9 (2009) (internal quotation marks omitted). 
 22. In re Murchison, 349 U.S. 133, 136 (1955).     


