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I.  INTRODUCTION 

As Dante crossed the Eighth Circle of Hell, one of the tortured souls 
therein lamented: “Il fornito sempre con danno l’attender sofferse.”1

 

 1. DANTE ALIGHIERI, THE DIVINE COMEDY:  INFERNO, Canto XXVIII.  
Translation:  “It is always those who are ready who suffer in delays.”  KATE LOUISE 
ROBERTS, HOYT’S NEW CYCLOPEDIA OF PRACTICAL QUOTATIONS 187 (Funk & 
Wagnalls eds., 1940). 

  This 
Note highlights perhaps one of the most frustrating situations a practicing 
attorney may ever experience—what to do if the attorney is ready and 
waiting for a case to proceed, the case is awaiting disposition by a judge, 
and that judge delays taking action.  What can a lawyer do after a lawsuit 
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has commenced, but seems never to conclude as a result of this judge-
created delay?  This Note will not deal with trivial delays in which the 
judge takes a few extra days to rule on a motion, or even significant delays 
that do have a specific end time, such as when a judge explicitly reserves 
ruling on a case until after an ancillary matter is resolved.  Instead, this 
Note shall examine a situation in which a judge neglects or refuses to 
proceed on a case for a long enough time to make an attorney of 
reasonable courage nervous.  When the trial judge does not proceed, the 
lawyer’s case languishes indefinitely in a state of “judicial purgatory.”  Like 
spiritual purgatory, undue judicial delay is frustrating, but there are several 
strategies that a dedicated advocate can employ to remedy the situation, 
both for the sake of the lawyer’s client and for her own sanity.   

Part II of this Note will lay out the situation described above in more 
detail.  Part III will explore a judge’s duty to dispose promptly of business 
before the court, the reasons why judges delay cases, a suitable framework 
for exploring solutions, and the adverse effect that judicial purgatory has 
on both clients and attorneys, including the real danger of incurring the 
judge’s wrath by taking remedial measures.  Part IV discusses avenues 
down which a lawyer might traverse to remedy an undue judicial delay, as 
well as the risks and rewards that may confront the lawyer who travels 
down them.  These avenues include: 1) forcing the judge to act through use 
of an extraordinary writ, 2) suing a judge for damages, injunctive, or 
declaratory relief, 3) filing an ethical complaint against the judge, 4) 
contacting the judge to bring the delay to the judge’s attention, and 5) 
choosing to do nothing and hoping that either administrative checks or the 
judge’s own awareness will catch and stop the delay, thus releasing the 
lawyer’s case from judicial purgatory.  Part V examines the ethical 
problems for an attorney who chooses the fourth option—approaching the 
judge outside the presence of the opposing party.  Part V also proposes 
amending the strict model ex parte rules as they relate to contact purely 
regarding a case’s status so that lawyers will have an ethical method for 
escaping judicial purgatory without resorting to more drastic means or 
avoiding action altogether.  If the rules are adjusted either to allow ex parte 
communication for the purpose of scheduling or to discuss something other 
than the merits of the case, or, better yet, to explicitly allow oral 
communication between judge and lawyer as long as opposing counsel was 
informed of the content of the conversation, a safety valve can be created 
through which judicial purgatory could be resolved without the judge and 
the attorney suffering irreparable injury to their reputations and records.  
Part V explains the advantages and disadvantages of each amendment from 
the lawyer’s perspective and as they relate to the policy underlying 
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prohibitions on ex parte communications.  If small changes are made to the 
ex parte rules, lawyers will not have to rely on measures such as 
extraordinary writs to get a judge’s attention.   

II.  “THE SITUATION” 

What follows is a dilemma that in itself is hypothetical, yet the 
principle of which is faced by several lawyers.2

Lawyer X has lived and practiced in county Z for several years.  He 
has strong family roots in the area and has raised a family in this county in 
addition to maintaining an active legal practice.  Four years ago, lawyer X 
took on a simple negligence case—his client had been injured in a traffic 
accident and was engaged in litigation with the other party’s insurance 
company.  The case was assigned to judge Y, a local trial judge who had 
been on the bench for twenty years and was widely respected amongst 
members of the county bar.  The insurance company quickly filed a motion 
for summary judgment, and lawyer X prepared and submitted a 
memorandum in opposition to the motion.  Then he waited for the judge to 
rule on the motion.  At first, lawyer X told his anxious and injured client to 
be patient, but after judge Y had not ruled on the motion after three 
months, lawyer X became concerned.  He contacted the lawyer for the 
insurance company, who made it quite clear that the company intended to 
let judge Y delay ruling on the motion.  A year passed and the local judge 
had still not ruled on the motion for summary judgment.  Lawyer X filed a 
“Request for Ruling” with the court clerk, which included a request for 

  One merely has to put 
oneself in the situation of lawyer X to appreciate the frustration and 
aggravation that accompanies the journey through judicial purgatory, 
which one can imagine is similar to vacationing in the Eighth Circle of Hell. 

 

 2. This hypothetical is taken primarily from past reported cases, infra, but 
egregious cases of judicial delay continue to surface.  For instance, in a recent decision 
by the State of New York Commission on Judicial Conduct, In re Gilpatric, a local 
judge of the Kingston City Court was admonished for dilatory rulings in a total of 
forty-three cases.  In re Gilpatric 2–3 (N.Y. Comm’n on Jud. Conduct June 5, 2009), 
available at http://www.scjc.state.ny.us/Determinations/G/gilpatric(2).pdf.  The delay 
involved in each case ranged from two months to over two years, and included both 
delays in disposing of motions as well as delays in rendering decisions.  Id. at 3.  In 
response to those who think judicial delay is uncommon, it is worth noting that it is 
now possible for corporations to find and purchase “judicial delay” insurance in the 
marketplace.  See HCC Specialty Underwriters, Special Risks, Judicial Delay 
Insurance, http://www.asui.com/products/risks/juddelay.htm (last visited January 26, 
2010) (describing insurance offered in the event a judge is unable to complete an 
assignment because of death, accident or injury, or if a new judge is assigned to a case). 
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judge Y to rule on the still-pending motion.  In the meantime, a court case 
came down from the state supreme court which adversely affected his 
client’s case.  The insurance company filed an amended summary judgment 
motion to include the case, and lawyer X filed another memorandum in 
opposition.  Another year passed without judge Y ruling on the motion.  
Lawyer X became more and more frustrated.  He filed a second Request 
for Ruling, again to no avail.  The insurance company remained content to 
let judge Y delay.  Lawyer X’s client grew angry at the whole situation, and 
engaged in increasingly testy exchanges with lawyer X. 

Now, four years have passed since the initial submission of the 
summary judgment motion.  Lawyer X’s client’s injuries have nearly 
completely healed despite expensive medical expenses, the insurance 
company remains uncooperative, and judge Y has still not ruled on the 
motion for summary judgment.  The two Requests for Ruling have not 
succeeded in expediting the process.  Lawyer X comes to you in frustration 
and agony for advice on how to proceed.  As the situation stands, lawyer X 
has no idea what is causing judge Y to delay ruling on the motions or how 
long it might take her to do so. 

This Note begins at the point where all non-controversial procedural 
options have been attempted unsuccessfully, such as filing a Request for 
Ruling with the delaying court.  At the point following the exhaustion of 
such easy remedies, it becomes necessary for lawyer X to make a choice 
between several different options, each of which is likely to make lawyer X 
nervous.  However, while each path has its pitfalls, each also has its 
advantages.3

III.  JUDICIAL DELAYS 

  Before looking for a solution, it would behoove lawyer X to 
understand the surprisingly complex dilemma that he faces—judicial 
purgatory.   

A.  Judicial Duty to Dispose of Cases 

Judicial purgatory is necessarily a disease of human nature.  All 
judges have an administrative—and often an ethical—duty to promptly 
dispose of cases, which is exemplified and codified in individual states’ 
canons of judicial conduct.4

 

 3. See infra Parts IV.A–E. 

  Every state has adopted language either 

 4. See, e.g., OHIO CODE OF JUDICIAL CONDUCT Canon 3(B)(8) (2008) (“A 
judge shall dispose of all judicial matters promptly, efficiently, and fairly.”); VT. CODE 
OF JUDICIAL CONDUCT Canon 3(B)(8) (2008) (same).  Some state codes utilize 
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recognizing a judge’s duty to promptly dispose of business before the court 
or monitoring judicial diligence through case management and processing 
standards.5  These devices seek to discourage unjustifiable delays by judges 
in disposing of official business of the court.6  Some state courts have held 
that a violation of judicial diligence is actionable under the ethics rules,7 
but other states have confined the relief for such violations to 
administrative or other remedies.8

 
aspirational language, which suggests that judicial diligence is not an ethically 
sanctionable offense.  See, e.g., IOWA CODE OF JUDICIAL CONDUCT Canon 3(A)(5) 
(2008) (“A judge should dispose promptly of the business of the court.”); TEX. CODE 
OF JUDICIAL CONDUCT  Canon 3(B)(9) (2008) (“A judge should dispose of all judicial 
matters promptly, efficiently and fairly.”); 48A TEX. PRAC., TEX. LAW. & JUD. ETHICS 
§ 27:5(9) (2008) (“Neither reported Texas cases nor advisory opinions cite Canon 
3B(9).  Probably this is due to the fact that the verb in this sub-part is ‘should’ not 
‘shall,’ and the Commission can issue sanctions only on the basis of ‘shall.’”) (citation 
omitted).  But see In re Gerard, 631 N.W.2d 271, 276 (Iowa 2001) (sanctioning a judge 
under Iowa Canon 3(A)(5) even though the canon uses the term “should” rather than 
“shall”).  This distinction can add to the litigator’s confusion because it is unclear 
whether a judge can actually be subject to ethics sanctions by violating Canon 3.   

  Even in states such as Iowa that do not 
recognize an explicit ethical obligation to promptly dispose of cases, a 
judge’s failure to comply with reporting duties can be enough to draw 

 5. See, e.g., FINAL REPORT OF THE IOWA JUDICIAL COUNCIL’S COMMITTEE 
ON CASE PROCESSING TIME STANDARDS 4 (2005), available at http://www.iowacourts. 
gov/wfdata/fram E9675-1152/File1.pdf (listing time standards and goals for disposing of 
cases by case type). 
 6. See In re Kilburn, 599 A.2d 1377, 1378–79 (Vt. 1991). 
 7. See, e.g., Miss. Comm’n on Judicial Performance v. U.U., 875 So. 2d 1083, 
1096 (Miss. 2004) (issuing a private reprimand against a judge for failing to timely 
dispose of six cases over the span of one year); Disciplinary Counsel v. Sargeant, 889 
N.E.2d 96, 102–03 (Ohio 2008) (issuing a public reprimand against a judge after finding 
an unreasonable judicial delay). 
 8. See In re Alvino, 494 A.2d 1014, 1016 (N.J. 1985) (holding that violations 
of judicial canons are not necessarily ethical misconduct); In re Greenfield, 557 N.E.2d 
1177, 1179–80 (N.Y. 1990) (holding that judicial diligence violations are best resolved 
in an administrative setting rather than misconduct hearings).  There is some indication 
that, at least in New York, an especially egregious pattern of judicial delay is actionable 
as a violation of the state’s canons of judicial ethics.  See In re Gilpatric 3, 15 (N.Y. 
Comm’n on Jud. Conduct June 5, 2009), available at http://www.scjc.state.ny.us/ 
Determinations/G/gilpatric(2).pdf (admonishing a New York judge for delays ranging 
from two months to over two years in over forty-three cases under his advisement).  
This case is currently on appeal to the New York State Court of Appeals.  N.Y. STATE 
COURT OF APPEALS, OFFICE OF PUBLIC INFORMATION, BACKGROUND SUMMARIES 
AND ATTORNEY CONTACTS, WEEK OF NOVEMBER 17–18, 2009, at 5, available at 
http://www.courts.state.ny.us/courts/appeals/summaries/Casesum Nov09.pdf. 
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ethical sanction.9  Whether there is an ethical duty to dispose of cases may 
vary, but every state at least recognizes the importance of judicial 
diligence.10

B.  Reasons Therefor 

   

Why do judges delay cases?  The type of remedy lawyer X pursues 
will depend upon the explanation as to why judge Y is not prompt in 
delivering a ruling on the summary judgment motion before the court.  
One commentator categorizes the problem by dividing causes of judicial 
delay into “defensible” and “indefensible” reasons.11  Defensible reasons—
those beyond a judge’s control—include excessive caseload, insufficient 
numbers of sitting judges, structural inefficiency, and case complexity.12  
Judges have, for instance, been disciplined for delaying cases because they 
have not had adequate law clerks and staff to assist them,13 and because the 
judge’s caseload is overly burdensome such that the judge is overwhelmed 
and unable to dispose promptly of business before the court.14

[T]he number of judges in most all U.S. courts currently is far short of 
what is needed to meet caseload demands, demands that keep 
growing.  The result is that in many courts there are long delays in 
judges considering and deciding each case that has been filed, and 
often less judicial time and attention devoted to each individual case 
than is needed.

  The 
burgeoning dockets of both state and federal courts contribute to this sense 
of overwhelming—indeed, modern caseload burdens might be said to 
contribute to increased instances of judicial purgatory:  

15

 

 9. See, e.g., Gerard, 631 N.W.2d at 275–76 (sanctioning a judge for 
improperly reporting cases under consideration for more than sixty days to the court 
administrator). 

 

 10. Roger J. Miner, Judicial Ethics in the Twenty-First Century:  Tracing the 
Trends, 32 HOFSTRA L. REV. 1107, 1133 (2004) (noting that the requirement of judicial 
diligence is stated separately in state judicial ethics codes). 
 11. Charles Gardner Geyh, Adverse Publicity as a Means of Reducing Judicial 
Decision-Making Delay:  Periodic Disclosure of Pending Motions, Bench Trials and 
Cases Under the Civil Justice Reform Act, 41 CLEV. ST. L. REV. 511, 513 (1993). 
 12. Id. at 514–17. 
 13. See, e.g., Disciplinary Counsel v. Sargeant, 889 N.E.2d 96, 103 (Ohio 2008) 
(finding that a judge’s delay was caused in part by clerk understaffing). 
 14. See In re Tuck, 683 So. 2d 1214, 1219 (La. 1996) (finding delay caused by a 
judge letting a case unintentionally “slip through the cracks”). 
 15. Quintin Johnstone, An Overview of the Legal Profession in the United 
States, How that Profession Recently Has Been Changing, and Its Future Prospects, 26 



Benham 5.0  3/25/2010  12:35 PM 

2010] Judicial Purgatory   591 

 

The indefensible reasons—those within the judge’s control—include 
unintentional problems like personal inefficiency and disability.16  One 
Australian study, for instance, suggests that judicial diligence deteriorates 
with the age of the judge.17  Indefensible reasons can also be intentional—
belligerence, indecisiveness, and neglect on the part of a judge are also 
classified as such.18

Rather than dividing the causes of judicial delay by whether the 
justifications would be ethically defensible or indefensible, this Note 
divides the reasons for judicial delays by whether a judge intends for the 
delay to occur.  Whether or not the delay is intentional strikes at the heart 
of how lawyer X might prefer to resolve the lack of judicial diligence in his 
case.  Reasons such as inefficiency, age, and disability will be classified as 
reasons for an unintentional delay while reasons like belligerence, 
indecisiveness, and judicial procrastination are intentional reasons for a 
judge to delay a case.  As shall be explored in Part IV, though lawyer X 
may not know why his case is delayed, if he does, the presence of willful 
delay may cause him to pursue more extraordinary remedies than he would 
with an unintended delay.   

  Whatever the cause, some cases do fall victim to 
judicial delay, and the problem is not so remote from the everyday practice 
of law that it ought to be ignored.   

C.  Effects on Clients and Lawyers 

1. Justice Delayed Is Justice Denied  

It barely requires mention that clients suffer when they do not receive 
prompt justice and are forced to wait for closure in a matter of litigation in 
which they are involved.  In one example, an Ohio man whose divorce was 
caught in judicial purgatory literally erected a sign of frustration in the 

 
QUINNIPIAC L. REV. 737, 777 (2008) (citation omitted); see also Geyh, supra note 11, at 
515. 
 16. Geyh, supra note 11, at 519 (“Often times, decision-making delays 
constitute the first significant outward manifestation of disability.”). 
 17. Stephen Colbran, Diligence as a Criterion for Judicial Performance 
Evaluation, 11 GRIFFITH L. REV. 198, 218 (2002) (noting that judicial diligence ratings 
decline as judges pass the age of sixty-five). 
 18. Geyh, supra note 11, at 518–20; see, e.g., In re Inquiry Concerning a Judge 
No. 1036, 361 S.E.2d 158 (Ga. 1987) (disciplining a judge for willfully refusing to 
expedite son’s DUI hearing); In re Seitz, 495 N.W.2d 559 (Mich. 1993) (removing a 
judge from office for refusing to promptly dispose of adoption cases because of 
courtroom politics, i.e., an intentional breakdown in communication between the judge 
and his secretary). 
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middle of his field that proclaimed, “Magistrate: David A. Dorobeck My 
divorce is 4 years and NOT final yet??  I AM Broke!  House is 4-Sale 
w/contents.”19  Client suffering and outrage is especially evident in certain 
delicate areas such as family law because a delayed divorce or custody 
action might cause tensions to erupt between parties.20  Another problem 
for clients occurs when the law changes while a court is delaying the client’s 
case.  One noteworthy instance of this occurred in the Hawaii case Baehr v. 
Miike, when delays in 1996 by a trial court and the Hawaii Supreme Court 
in rendering a decision on whether a statutory ban on same-sex marriage 
violated the Hawaii Constitution enabled Hawaii’s legislature and 
electorate to draft and approve a constitutional ban on same-sex marriage 
in November 1998.21  This amendment effectively changed the law and 
superseded any relief that the plaintiffs might have expected from the 
Hawaii Supreme Court.22  Of course, some parties are content to let the 
case sit in judicial purgatory in hopes that favorable case law will develop 
during the time of the delay that would bolster their case.23  The model 
rules note that the mere passage of time often brings anxiety and stress to a 
client, in addition to substantive and significant financial consequences, 
even if no legal consequences occur that undermine their substantive 
case.24

2. The Dilemma of Reporting a Judge for Misconduct 

  Certainly, very few clients will be content to let their legal matters 
go unresolved for a long period of time. 

In the Situation, lawyer X is bound by ethical duties both to his client 
and to the integrity of the legal system to halt judge Y’s dilatory disposition 
of the case.  Further, though not an ethical consideration in itself, attorneys 

 

 19. Laura Collins, Clyde Billboard a Sign of Frustration, SANDUSKY REG., 
Apr. 11, 2008, http://www.sanduskyregister.com/articles/2008/04/11/front/678512.txt. 
 20. See Disciplinary Counsel v. Sargeant, 889 N.E.2d 96, 102 (Ohio 2008) 
(discussing adverse effects on parties of family law disputes involving children). 
 21. Baehr v. Miike, No. 20371, 1999 Haw. LEXIS 391, at *5–7 (Haw. Dec. 9, 
1999). 
 22. Id. 
 23. See, e.g., In re Tuck, 683 So. 2d 1214, 1217 (La. 1996) (resolving a case in 
which an attorney delayed reporting a judge for misconduct because he hoped 
favorable case law would develop to bolster a weakness in his arguments). 
 24. MODEL RULES OF PROF’L CONDUCT R. 1.3 cmt. 3 (2008) (“A client’s 
interests often can be adversely affected by the passage of time or the change of 
conditions . . . .  Even when the client’s interests are not affected in substance, however, 
unreasonable delay can cause a client needless anxiety and undermine confidence in 
the lawyer’s trustworthiness.”). 
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must and will consider how taking action to end judicial purgatory may 
affect their relationship and professional reputation with the bench when 
calculating the proper action to take to combat judicial purgatory.25

Lawyer X has the duty to both competently and diligently represent 
his injured client.

 

26  Case law demonstrates that a lawyer does not serve the 
best interests of his client by filing a complaint of judicial misconduct 
because misconduct complaints do not affect the outcome of the case that 
may have been harmed by the judge’s misconduct.27  In practice, filing an 
ethical complaint against a judge may actually be adverse to a client’s 
interest because it may make the judge angry and cause the judge to be less 
sympathetic to the client’s arguments.28

 

 25. See ANTONIN SCALIA & BRYAN A. GARNER, MAKING YOUR CASE:  THE 
ART OF PERSUADING JUDGES 205–06 (2008) (“If [the court remembers you] as fair-
minded, reliable, and trustworthy . . . they will be more likely to grant discretionary 
review in a case . . . and when you appear to argue, the credibility you have developed 
will give you a leg-up.”). 

  This is especially the case in the 
Situation because judge Y had not rendered a decision, and any effort by 
lawyer X to expedite the process through ethical complaints or other 
extraordinary means might cause judge Y to rule against lawyer X’s client.  
At the very least, lawyer X will probably anticipate and fear such 
retribution.  On the other hand, a complaint alleging a breach in judicial 
diligence would likely lead to relief for the client in the sense that a 
decision will be reached when the judge’s lack of diligence is brought to the 
attention of the disciplinary authorities.  Whether the judge’s decision is 
favorable, however, is another issue.  Still, there appears to be no case law 
that addresses the duty to one’s client in the face of judicial purgatory, and 
the unfortunate fact remains that a judicial complaint will not always help a 
client’s interest, and may end up greatly damaging it. 

 26. See MODEL RULES OF PROF’L CONDUCT R. 1.1 (competence); id. R. 1.3 
(diligence). 
 27. See, e.g., In re Charge of Judicial Misconduct or Disability, 137 F.3d 650, 
651 (D.C. Cir. 1998) (“A judicial misconduct proceeding . . . is not an appropriate 
avenue by which to challenge the propriety of a judicial decision.”). 
 28. See David Pimentel, The Reluctant Tattletale:  Closing the Gap in Federal 
Judicial Discipline, 76 TENN. L. REV. 909, 937 (2009) (“[A]ttorneys who zealously 
represent their clients may actually face an ethical problem by filing a judicial 
misconduct complaint.  If attorneys damage their clients’ prospects in ongoing 
litigation by alienating the judges of the relevant bench via a misconduct complaint, 
they may well run afoul of the ethical obligations owed to the client.  The attorney who 
places the integrity of the system over the interests of the client by choosing to file a 
complaint of judicial misconduct does so not only at the client’s peril, but also at his or 
her own.”). 
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Generally, under the ethical rules lawyers have a duty to report 
judges who violate the canons or rules of judicial conduct if the violation 
raises a question about the judge’s fitness for office.29  The problem is that 
this “snitch rule,” despite imposing a clear ethical duty on lawyers, has 
been woefully unenforced and has done little to encourage misconduct 
complaints to be filed against judges.30

The possibility of angering the local judge is another significant 
interest that plays into the equation, though grounded more in reputation 
than ethics.  Common lawyer sense dictates that the last thing any lawyer 
wants to do is report the judge that decides his cases.  This truism is so self-
evident that it hardly needs explanation.

  When faced with judicial purgatory, 
a lawyer may, depending on the state, be trapped between enraging the 
judge and his duty to diligently and competently represent his client on one 
hand, and possibly his ethical duty to report judicial misconduct and the 
client’s anxious suffering on the other.   

31  Making a complaint against or 
filing an extraordinary writ against a judge would almost certainly cause 
the complaining lawyer to lose years of accumulated goodwill—not only 
with the judge in question, but also with his attorney–colleagues, who 
would work to disassociate themselves from the tattletale.32

There is little incentive for a lawyer to do anything to remedy judicial 
purgatory.  With an unenforced ethical duty on one hand, and the 
possibility of harming the client by forcing the judge to act or punishing the 
judge for not acting on the other, lawyer X may well be content to explain 
the situation to his client and allow the case to continue lingering towards 

  The dread of 
ruining one’s professional reputation creates a strong disincentive—
perhaps stronger than any ethical obligation—to avoid antagonizing a 
judge before whom a lawyer will appear on a regular basis. 

 

 29. See MODEL RULES OF PROF’L CONDUCT R. 8.3(b) (“A lawyer who knows 
that a judge has committed a violation of applicable rules of judicial conduct that raises 
a substantial question as to the judge’s fitness for office shall inform the appropriate 
authority.”). 
 30. Pimentel, supra note 28, at 932–33 (discussing the lack of enforcement of 
Rule 8.3). 
 31. In the author’s own experience after discussing the matter with several 
lawyers, including a member of a state disciplinary board, all have agreed that it would 
be foolish, even dangerous, for a lawyer to file a complaint against a local judge. 
 32. Pimentel, supra note 28, at 933–34 (discussing the great risk of 
professional isolation from both the bench and the bar following a filing of a 
misconduct complaint).  The irreparable harm to one’s reputation would seem to be a 
more weighty consideration in a rural jurisdiction where the local bench and bar might 
be very close-knit. 
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what he hopes is an eventual resolution, even as the client suffers.  This 
creates an especially frustrating practical dilemma as the lawyer is caught 
between a client’s suffering and a judge’s wrath.33

IV.  REMEDIES FOR JUDICIAL DELAYS 

  Lawyer X is faced both 
with ethical and empirical factors that should inform his choice.  It is 
unappetizing for lawyer X to allow his case to languish in judicial 
purgatory, but there are several actions lawyer X can take to attempt to 
move his case along.  Each action will have its own consequences for 
lawyer X and shall be examined according to what the lawyer will be doing 
to the dilatory jurist. 

A.  Forcing the Judge to Act—Procedendo and Mandamus 

Perhaps the first thought that might run through a lawyer’s head after 
being confronted by unreasonable delay is:  “How can I get my case 
moving again?”  There is not a remedy at law for the Situation, because 
when a case languishes in the vacuum of judicial purgatory there has been 
no final or interlocutory action that would allow a party to appeal.34  There 
are, however, extraordinary measures—in the form of common law writs—
that can be taken to force the judge to proceed on a case.  At English 
common law, the writ of procedendo was issued by a court of chancery to a 
lower court, commanding the latter to proceed to judgment in the name of 
the King without influencing the actual decision that the lower court would 
make.35  This writ is sometimes confused with mandamus, but mandamus 
sought only to compel a ministerial duty, rather than to force a judge to 
proceed with a case.36

 

 33. Miner, supra note 10, at 1133 (“Probably the greatest source of frustration 
for lawyers and litigants is the failure of judges to deliver decisions in a timely manner.  
This frustration is all the greater because of the fear that even a request to expedite a 
decision will incur the judge’s wrath and produce an undesirable result.”).   

  The writ carried over to America, but gradually 

 34. See State ex rel. Miley v. Parrott, 671 N.E.2d 24, 27 (Ohio 1996) (noting 
the lack of “an adequate remedy in the ordinary course of the law” for instances of 
judicial delay). 
 35. R. ROSS PERRY, COMMON-LAW PLEADING:  ITS HISTORY AND PRINCIPLES 
103 (1897); see also W.S. HOLDSWORTH, A HISTORY OF ENGLISH LAW 94 n.6 (1903). 
 36. See PERRY, supra note 35.  Other states and the federal courts have 
allowed the closely related writ of mandamus to take the place of procedendo.  See, e.g., 
MISS. R. APP. P. 15(a) (requiring a writ of mandamus to force a trial court decision).  
However, mandamus runs into the same problems as procedendo—it is difficult to 
receive, rarely granted, and almost never requested by attorneys for fear of the wrath 
of the judge.  See Geyh, supra note 11, at 523–24 (discussing federal writs of 
mandamus).  For the sake of clarity, this Note will explore in depth only the writ of 
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became what one court referred to as “a somewhat out-of-date procedural 
action.”37  True to its demise, the writ of procedendo today survives in its 
original form in Ohio only.38  Several other states have modified 
procedendo to refer to the process by which a superior court remands a 
case back to an inferior court for action.39  Other states have explicitly 
abolished the writ of procedendo.40

Similar to the English courts, in Ohio the writ of procedendo is an 
appropriate remedy “when a court has either refused to render a judgment 
or has unnecessarily delayed proceeding to judgment.”

   

41  Other states use 
the writ of mandamus, rather than procedendo, to accomplish the same 
result.42  The Ohio Constitution authorizes courts of appeals to hear 
procedendo actions directly after a party in a lower court has applied for 
the writ.43  To successfully apply for a writ, an applicant must show not only 
that the lower-court judge delayed in rendering judgment, but also that the 
delay was unreasonable.44  There must be no adequate remedy for the 
applicant at law, such as filing an appeal challenging the lower court’s 
inaction as an abuse of discretion.45

 
procedendo.  For the purpose of this analysis, assume that its procedures are identical 
to that of a writ of mandamus in states that have renamed this writ. 

 

 37. Goldberg v. Frick Elec. Co., 770 A.2d 182, 189 n.7 (Md. 2001). 
 38. See 62B AM. JUR. 2D Procedendo § 1 (Supp. 2009) (considering only Ohio 
cases). 
 39. See Cavazos v. Hancock, 686 S.W.2d 284, 285 n.1 (Tex. App. 1985) 
(discussing the evolution of procedendo from a writ to compel a judge to proceed to 
judgment to an appeals court order for a lower court to execute a judgment) (citation 
omitted); IOWA CT. RULES R. 6.402(6) (providing that procedendo issues after the Iowa 
Supreme Court denies an application for further review). 
 40. See, e.g., 210 PA. CODE § 2571(c) (2008) (abolishing writs of procedendo). 
 41. State ex rel. Miley v. Parrott, 671 N.E.2d 24, 26 (Ohio 1996) (quoting State 
ex rel. Crandall, Pheils & Wisniewski v. DeCessna, 652 N.E.2d 742, 745 (Ohio 1995)). 
 42. See, e.g., Miss. Comm’n on Judicial Performance v. U.U., 875 So. 2d 1083, 
1092–93 (Miss. 2004). 
 43. OHIO CONST.  art. IV, § 3 (granting courts of appeals original jurisdiction 
to hear procedendo and mandamus actions). 
 44. See State ex rel. Rodak v. Betleski, 819 N.E.2d 703, 705 (Ohio 2004) 
(noting that a writ is appropriate if there is unnecessary delay); see also State ex rel. 
Weiss v. Hoover, 705 N.E.2d 1227, 1229 (Ohio 1999) (finding a writ of procedendo 
appropriate if a party can show a “right to require respondents to proceed,” a legal 
duty for the respondents to proceed, and no other adequate remedy in the general 
course of law (quoting State ex rel. Sherrills v. Cuyahoga City. Court of Common Pleas, 
650 N.E.2d 899, 900 (Ohio 1995))). 
 45. State ex rel. Nalls v. Russo, 775 N.E.2d 522, 527 (Ohio 2002). 
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Applying for an extraordinary writ is a risky avenue to travel down.  
Not only must lawyer X practice in a jurisdiction that allows procedendo or 
mandamus for this purpose, but he also risks incurring the wrath of judge 
Y—one thing lawyer X is trying desperately to avoid.  In considering 
whether to apply for the writ, lawyer X will be convinced that nothing will 
arouse judge Y’s ire more quickly than having an extraordinary writ issued 
against her.  Furthermore, it may be unclear as to how much time must pass 
for a delay to become unreasonable.46

However, there may be situations in which an extraordinary writ is 
the course of action that lawyer X will want to pursue.  For instance, if a 
judge is intentionally delaying in deciding a case, the writ will overcome the 
judge’s will and force the judge to release the case from judicial purgatory.  
Filing for a writ of procedendo or mandamus might also be a preferred step 
for a lawyer to take before reporting the judge for judicial misconduct.

  Lawyer X can rapidly harm his 
reputation before judge Y by applying for procedendo or mandamus when 
judge Y’s inaction is found to be within her discretion.   

47

B.  Suing a Judge Under 42 U.S.C. § 1983 

 

There is another option that is available to remedy the Situation, but 
it is so risky—and the chance of success is so unlikely—that it borders on 
irrational for lawyer X to choose this option in the face of more mild, less 
damaging, and more effective alternatives.  It has long been recognized 
that a judge may not be sued for his actions unless the judge acts in the 
clear absence of jurisdiction.48  The Supreme Court later held that this 
common law immunity for acting merely in excess of jurisdiction applied in 
suits against judges brought under 42 U.S.C. § 1983.49

 

 46. See State v. Court of Common Pleas, No. 81AP-525, 1981 WL 3496, at *1 
(Ohio Ct. App. Oct. 1, 1981) (“[T]here is no precise timetable established by statute or 
rule for the determination of [a] motion which has now been pending for almost five 
months.”).  

  Thus, lawyer X may 
sue judge Y under § 1983, alleging she is acting in clear absence of 
jurisdiction and that by delaying the client’s case, judge Y is depriving 
lawyer X’s client of his due process rights. 

 47. See U.U., 875 So. 2d at 1092–93 (“[T]he appropriate method of addressing 
late decisions from our trial judges is via mandamus . . . .  [W]e remind the trial bar that 
except in very rare cases, a judicial performance complaint is a highly inappropriate 
method of addressing perceived inaction on the part of our trial judges.”). 
 48. See Bradley v. Fisher, 80 U.S. (13 Wall.) 335, 351–52 (1871). 
 49. Pierson v. Ray, 386 U.S. 547, 554–55 (1967) (“The immunity of judges for 
acts within the judicial role is equally well established, and we presume that Congress 
would have specifically so provided had it wished to abolish the doctrine.”). 
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Of course, the massive hurdle to this option is absolute judicial 
immunity.  The Supreme Court has continually affirmed that judges are 
immune from suits alleging wrongs committed by a judge within the judge’s 
jurisdiction.50  This immunity, which precludes any award of money 
damages, has been preserved even when a judge has acted maliciously or 
erroneously in the course of the judge’s judicial duties.51  An ambitious 
lawyer willing to test this theory would argue that, by unreasonably 
delaying the case, the judge has acted in the clear absence of her 
jurisdiction and is thus not entitled to absolute judicial immunity.  This is 
risky because courts generally apply a functionality test to determine 
whether a judge acted in the clear absence of jurisdiction—if a judge is 
acting in a private, nonjudicial capacity, then and only then is the judge’s 
immunity stripped.52  It belongs to the realm of speculation whether a judge 
acts in the absence of jurisdiction by perpetuating judicial purgatory, but 
this argument remains difficult at best, as there is no indication that a judge 
acts in a nonjudicial capacity when the judge sets or forgets the timetable 
for a case.53

As an alternative to suing for monetary damages, a lawyer might sue 
a judge individually under § 1983 for declaratory relief from a higher court 
for the purpose of declaring the offending judge’s delay to be 
unconstitutional—offensive of due process, for example.  Until Congress 
amended § 1983 in 1996,

 

54

 

 50. Stump v. Sparkman, 435 U.S. 349, 356–57 (1978); see also 15 AM. JUR. 2D 
Civil Rights § 105 (2000). 

 a lawyer had the option of asking for either 

 51. See, e.g., Stump, 435 U.S. at 364 (holding that an Indiana judge who signed 
an ex parte order authorizing a fifteen-year-old girl to be sterilized against her will did 
not act in the absence of jurisdiction despite his clearly erroneous actions). 
 52. See, e.g., Mireles v. Waco, 502 U.S. 9, 11 (1991) (holding that judicial 
immunity does not reach actions not taken in a judge’s judicial capacity); Henzel v. 
Gerstein, 608 F.2d 654, 658 (5th Cir. 1979) (finding that a judge acts in the absence of 
all jurisdiction only when the judge acts in a private and nonjudicial capacity). 
 53. Many of the cases in which a judge has been found to have acted in the 
absence of jurisdiction involve a judge who has acted outside the scope of the judge’s 
normal adjudicative function.  See, e.g., Forrester v. White, 484 U.S. 219, 229 (1988) 
(holding that a judge was not immune from an allegedly unconstitutional discharge of a 
court employee); Lucarell v. McNair, 453 F.2d 836, 838 (6th Cir. 1972) (holding that a 
state juvenile court referee acted in the absence of jurisdiction when he ordered an 
incarceration because Ohio law did not permit referees to order incarcerations). 
 54. Federal Courts Improvement Act of 1996, Pub. L. No. 104-317, 110 Stat. 
3847, 3853 (1996) (codified at 42 U.S.C. § 1983 (2006)).  This Act also severely limited 
the possibility of collecting attorney’s fees by amending 42 U.S.C. § 1988(b) to preclude 
attorney’s fees when suing for declaratory relief:  “[E]xcept that in any action brought 
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injunctive relief or declaratory relief, if it is available, even if a judge was 
acting within his proper jurisdiction.55  After the 1996 amendment, a lawyer 
can only ask for injunctive relief if declaratory relief was unavailable or if a 
declaratory order was violated.56

Admittedly, the drastic step of suing a judge for damages or 
prospective relief based on a due process violation is probably the last 
remedy that lawyer X, faced with judicial purgatory, would consider—not 
only because of the risky legal arguments, but also because of the grave 
implications and stigma that would irreparably damage his reputation 
amongst his local bench and bar if he launched a § 1983 suit against a 
beloved local judge.  A situation in which suing judge Y might be among 
the preferred choices is when judge Y is intentionally delaying action on a 
case.  Still, a writ of mandamus would likely have a better chance of success 
and be less costly for lawyer X and his client.  Furthermore, if successful, an 
extraordinary writ would compel judge Y to proceed in one fell stroke by 
making a direct appeal to a higher court and showing mere delay, while a 
full § 1983 suit could potentially take several years and a significant 
investment of resources to conduct successfully. 

  Practically, this route could be used to 
achieve the same result—and has the same disadvantages—as applying for 
an extraordinary writ.  The only practical difference is that lawyer X would 
either have to seek declaratory relief or declaratory relief would have to be 
unavailable for him to receive an injunction ordering judge Y to proceed.  
If lawyer X can skip this time-consuming step by applying directly for a 
coercive extraordinary writ, he may well choose to do so.  

 
against a judicial officer for an act or omission taken in such officer’s judicial capacity 
such officer shall not be held liable for any costs, including attorney’s fees, unless such 
action was clearly in excess of such officer’s jurisdiction.”  Id.  Therefore, any suit for 
declaratory relief would have to be financed by lawyer X or his client. 
 55. The principle that one could sue a judge acting within his official 
jurisdiction for declaratory or injunctive relief under § 1983 was examined and 
approved by the Court in Pulliam v. Allen, 466 U.S. 522 (1984).  In this decision, Justice 
Blackmun, writing for the majority, analogized equitable relief to collateral control 
over courts at common law through writs such as mandamus, habeas corpus, certiorari, 
and prohibition.  Id. at 532.  The Court recognized that equitable relief would operate 
like an extraordinary writ in controlling the conduct of lower courts.  Id. at 536 (“[I]n 
the view of the common law, there was no inconsistency between a principle of 
immunity that protected judicial authority . . . and the availability of collateral 
injunctive relief in exceptional cases.”). 
 56. 42 U.S.C. § 1983 (“[I]n any action brought against a judicial officer for an 
act or omission taken in such officer’s judicial capacity, injunctive relief shall not be 
granted unless a declaratory decree was violated or declaratory relief was 
unavailable.”). 
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C.  Punishing the Judge for Not Acting 

Another option for combating judicial purgatory can be found in the 
realm of judicial ethics.  Under American Bar Association Model Rule 
8.3(b), an attorney is generally only required to report a judge for 
misconduct if the misconduct reflects upon the judge’s fitness for the 
office.57  In all other cases, the decision to report a judge for misconduct is a 
completely voluntary act on the complainant’s part.  As discussed 
previously, judges do have an ethical or administrative duty to dispose 
promptly of cases before their court.58  There is a recent trend of state 
disciplinary bodies disciplining judges solely for unreasonably delaying 
cases.59  In such cases, there are several factors that courts have considered 
in determining whether a judicial delay warrants sanction, including the 
amount of delay from the date the case should have been decided, the 
complex nature of the case, the workload of the judge, “‘the number of 
special assignments given to the judge, the amount of vacation time taken’” 
by the judge, and the number of other complaints involving delayed 
decision-making filed against the judge.60  To complicate the matter, each 
state has its own case law, and there is no bright-line test to determine 
whether a judicial delay would warrant judicial sanction.  Any complaint 
filed might end up being promptly dismissed.  For example, Pennsylvania 
and Vermont have generally limited sanctions to judges who have engaged 
in a pattern of delay, unless the single delay was willful.61  In Arkansas, 
Washington, and Minnesota, however, judges have been sanctioned for 
delaying a single case.62

 

 57. MODEL RULES OF PROF’L CONDUCT R. 8.3(b) (2008) (“A lawyer who 
knows that a judge has committed a violation of applicable rules of judicial conduct 
that raises a substantial question as to the judge’s fitness for office shall inform the 
appropriate authority.”). 

  The disparity and uncertainty in ethical 
interpretations add to lawyer X’s reticence to pursue this option.  Some 
states like New York do not even treat judicial purgatory as an ethical 

 58. See supra Part III.A. 
 59. See Cynthia Gray, Judges Who Delay May Be Subject to Discipline, 18 
JUD. CONDUCT REP., Winter 1997, at 1 (discussing trends and recent cases punishing 
judges for failing to promptly dispose of court business). 
 60. In re King, 399 S.E.2d 888, 892 (W. Va. 1990) (quoting In re Sommerville, 
364 S.E.2d 20, 23–24 (W. Va. 1987)). 
 61. See In re Timbers, 674 A.2d 1217, 1219 (Pa. Ct. Jud. Discipline 1996) 
(noting that a single incident of tardiness, standing alone, usually does not form the 
basis for judicial misconduct); In re Kilburn, 599 A.2d 1377, 1379 (Vt. 1991)       
(“Canon 3 . . . is violated where there is a pattern of unreasonable delay or where a 
particular instance is so lacking in legitimate justification that it is willful.”). 
 62. Gray, supra note 59, at 4. 
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offense and prefer to deal with it through an administrative remedy.63

Lodging a judicial ethics complaint is among the riskier options 
because lawyer X would be reporting judge Y for violating an ethical 
canon, an act that may incur her wrath.  Unlike extraordinary writs or 
injunctive relief, this option, taken on its face, might result in punishment 
for  judge Y, but it does not compel her to decide lawyer X’s case.  This 
option is complicated further because lawyer X may not know judge Y’s 
motives for delay—the only information lawyer X has is that his case is 
delayed.  Lawyer X may have suspicions as to the motive behind the delay, 
but by reporting judge Y for an ethical violation, lawyer X is essentially 
hoping that the reason is egregious enough not to be dismissed outright by 
the disciplinary authority.   

 

One way to avoid the wrath of the judge might be to file a complaint 
anonymously.  There are several states that allow anonymous, unsigned 
complaints to be filed against judges and lawyers.64  In Louisiana, for 
example, Governor Bobby Jindal recently vetoed a bill that would have 
prohibited the filing of anonymous ethics complaints, noting that at least 
twenty other states and the federal government accept anonymous 
complaints.65  Governor Jindal vetoed the measure because he was 
concerned that a bill eliminating the option of anonymous complaints 
would result in citizens being discouraged from filing complaints in the first 
place due to possible retaliation, and therefore fewer incidents of actual 
misconduct would be prosecuted.66  Under recently adopted federal rules, 
federal courts are required to accept anonymous complaints against 
judges.67  These complaints are then forwarded to the chief judge of the 
circuit for the possibility of further investigation, even though the rules 
tend to obscure the possibility of complete anonymity by seemingly 
requiring a signature to accompany a complaint.68

 

 63. See In re Greenfield, 557 N.E.2d 1177, 1179–80 (N.Y. 1990) (concluding 
that judicial diligence violations are best resolved in an administrative setting rather 
than misconduct hearings). 

  The comments to the 

 64. Sherrie Bennett, Reporting a Lawyer for Ethics Violations, http://research 
.lawyers.com/Reporting-a-Lawyer-for-Ethics-Violations.html (last visited Jan. 28, 
2010). 
 65. Letter from Bobby Jindal, Governor of La., to Glenn Koepp, La. Sec’y of 
the Senate (July 1, 2008), available at http://gov.louisiana.gov/index.cfm?md=newsroom 
&tmp=detail&articleID=283. 
 66. Id. 
 67. See RULES FOR JUDICIAL-CONDUCT AND JUDICIAL-DISABILITY 
PROCEEDINGS R. 5(b) cmt. (2008). 
 68. See id. R. 6(d) (requiring that a complainant “provide a contact address 
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Rules for Judicial-Conduct and Judicial-Disability Proceedings make clear 
that a chief judge may consider an unsigned complaint against a judge:  
“[I]f a complaint has been filed but the form submitted is unsigned, or the 
truth of the statements therein are not verified in writing under penalty of 
perjury, then a chief judge must nevertheless consider the allegations as 
known information . . . .”69

Though lawyer X might choose to file an anonymous complaint, there 
are practical limitations that accompany the allowance of anonymous 
complaints.  To begin with, it is more difficult to investigate such 
complaints.  For example, Texas provides that anonymous complaints will 
be accepted, but few are pursued unless the complainant comes forward.

   

70  
In the case of judicial diligence, it would be relatively easy for the 
disciplinary authorities to determine how long the case had been in 
purgatory.  In addition to investigatory limitations, there are jurisdictional 
limitations because several states refuse to accept anonymous complaints at 
all and require the complainant to identify himself when making a 
complaint.71  Not only does this option hinge on practicing in the correct 
jurisdiction, but filing an anonymous complaint might not be so 
anonymous.  Even if lawyer X’s anonymous complaint did not include his 
name, it would still have to include the name and number of his delayed 
case.72

 
and sign the complaint”); see also Pimentel, supra note 28, at 948–50 (discussing the 
federal rules’ attempt to obscure the issue of anonymous complaints by seemingly 
requiring a signature under penalty of perjury). 

  There is a good chance that judge Y will use this clue to figure out 

 69. RULES FOR JUDICIAL-CONDUCT AND JUDICIAL-DISABILITY 
PROCEEDINGS R. 5(b) cmt.  
 70. Regarding Complaints of Professional Misconduct Against Attorneys 
Licensed in Texas, http://www.law.uh.edu/libraries/ethics/attydiscipline/howfile.html 
(last visited Dec. 15, 2009). 
 71. See, e.g., Colorado Supreme Court–Attorney Regulation Counsel, 
http://www.coloradosupremecourt.com/Regulation/Complaints.htm (last visited Dec. 
15, 2009) (“This office will NOT accept anonymous complaints.”); Iowa Judicial 
Branch, Judicial Complaint Form, http://www.iowacourts.gov/wfdata/frame2838-
1406/File3.pdf (last visited Dec. 15, 2009) (requiring name and address of complainant); 
The Supreme Court of Ohio, Filing a Grievance, Instructions, http://www.supreme 
court.ohio.gov/DisciplinarySys/odc/complaint.asp (last visited Dec. 15, 2009) (requiring 
complainant to sign and date each complaint form and providing that confidentiality of 
complainant’s identity may be waived by a judge against whom a complaint has been 
filed). 
 72. See Pimentel, supra note 28, at 951 (arguing that the lack of anonymity is 
not a good reason for barring anonymous complaints and that a filing lawyer takes the 
risk of having his identity discovered if he files an anonymous complaint).  This Note 
does not advocate either for or against anonymous complaints.  Lawyer X is concerned 
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exactly who is filing a complaint against her.  Once judge Y learns this, she 
may be incensed that lawyer X did not even bother to put his name on the 
complaint. 

After exploring this avenue, lawyer X may well hope to avoid 
traveling down it unless, as in cases in which the writ of procedendo or a § 
1983 suit might be useful, judge Y is deliberately delaying judgment on the 
case.  While filing an anonymous complaint may offer lawyer X some 
solace, there is still a fair chance that as the grievance process wears on, 
judge Y will deduce lawyer X’s identity.  Because lawyer X is concerned 
with keeping a good relationship with judge Y, other local trial judges, and 
the local bar, he would not be too excited to file an ethics complaint against 
her absent a showing of intentional delay on judge Y’s part.  Certainly, 
lawyer X does not want to have to move out of the county where he has 
family roots and a thriving law practice as a result of losing his credibility 
before the local bench and bar. 

D.  Politely Suggesting that the Judge Act 

Perhaps the most enticing strategy is to avoid bringing any formal 
proceedings—ethical, substantive, or procedural—against judge Y that 
could expose lawyer X to her wrath.  What would happen if lawyer X 
simply alerted judge Y that it had been over a year since the summary 
judgment motions were filed, and asked whether she could please take 
action?  Such a request could be done in person—an appealing option 
when the judge and lawyer are from the same local jurisdiction—or in 
writing.  However, engaging in communication with a judge outside the 
presence of the opposing party or the opposing party’s counsel violates a 
lawyer’s ethical obligation to avoid engaging in ex parte communications 
with a judge.  This duty is recognized under Model Rule 3.5.73  There is a 
reciprocal duty for judges to avoid initiating or engaging in ex parte 
communications with lawyers.74

Before determining if the Situation implicates the ex parte 
prohibitions, it is necessary to define what exactly the American Bar 

   

 
with the risk that his identity will be discovered, as opposed to the policy justifications 
for allowing anonymous complaints. 
 73. MODEL RULES OF PROF’L CONDUCT R. 3.5(b) (2008) (“A lawyer shall not 
. . . communicate ex parte with [a judge] during the proceeding . . . .”). 
 74. MODEL CODE OF JUDICIAL CONDUCT R. 2.9(A) (2008) (“A judge shall 
not initiate, permit, or consider ex parte communications, or consider other 
communications made to the judge outside the presence of the parties or their lawyers, 
concerning a pending or impending matter . . . .”). 
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Association and interpreting courts mean by “communicating ex parte.”  
Though the model rules do not explicitly define the term ex parte, Black’s 
Law Dictionary defines it as “[d]one or made at the instance and for the 
benefit of one party only, and without notice to, or argument by, a person 
adversely interested.”75  Under this definition, it would seem that any 
communication between a  lawyer and a judge about anything without an 
opposing lawyer present would be an ex parte communication.  However, 
ex parte communications are limited to communications that would be of 
interest to an opposing party.76  When making chitchat with a judge, both 
the lawyer and the judge must be concerned that they do not discuss 
anything that relates to a case that the lawyer has pending, or is about to 
have pending, before that judge.77  Any communication to a judge then 
“becomes a prohibited ex parte communication when matters relevant to a 
proceeding circulate among or are discussed with fewer than all the parties 
who are legally entitled to be present or notified of the 
communication . . . .”78

If you bump into a judge at a baseball game, it’s OK to talk to him 
about the disappointing play of the shortstop, the weather, or how 
much you miss the old Chicago Dog concession.  If you believe he 
would be an asset to that bench, it’s OK to encourage the judge to 
apply for the pending vacancy on the Court of Appeals.  It’s not OK to 
ask the judge if he has read your memo in support of a motion for 
summary judgment—much less if he had any questions that you might 
be able to answer.  You must hurry back to your seat without 
answering if the judge up and asks you such a question on his own.

  One judge described the limits of what may be 
considered an ex parte communication in plainer terms: 

79

In the way that ex parte communications have been defined in ethical 
jurisprudence, lawyer X’s prodding of judge Y seems to fall under the 
prohibition.  Asking a judge about the status of a pending case is certainly a 
matter relevant to the case to which the opposing party and its counsel 

 

 

 75. BLACK’S LAW DICTIONARY 616 (8th ed. 2004). 
 76. Leslie W. Abramson, The Judicial Ethics of Ex Parte and Other 
Communication, 37 HOUS. L. REV. 1343, 1354 (2000). 
 77. See State v. Lotter, 586 N.W.2d 591, 609–10 (Neb. 1998) (“[A]n ex parte 
communication occurs when a judge communicates with any person concerning a 
pending or impending proceeding without notice to an adverse party.”). 
 78. Abramson, supra note 76, at 1354 (emphasis added). 
 79. Gregory K. Orme, Standard 11—Ex Parte Communications, UTAH BAR 
J., June 11, 2005, available at http://webster.utahbar.org/barjournal/2005/06/standard_11 
_ex_parte_co mmunica.html.  
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might take interest. 

If lawyer X approaches judge Y to orally inquire about the status of 
his case, lawyer X runs the risk of violating the rules of professional 
conduct by engaging in ex parte dialogue with the judge.  To make this 
option even less appealing, judge Y has a reciprocal duty to avoid engaging 
in ex parte communications with the parties and their lawyers, so lawyer X 
would run the risk of putting judge Y in disciplinary danger if the ex parte 
communication was reported.80  Worse yet, improper ex parte contact may 
be grounds for a reversal on appeal, which would greatly harm a client’s 
interest.81

Around four-fifths of the states follow the American Bar Association 
Model Rules of Professional Conduct and forbid all ex parte 
communication with a judge “except as permitted by law.”

   

82  Missouri is 
one jurisdiction that has adopted the model rule language.83  In a recent 
Missouri ethics opinion, ethics authorities ruled explicitly that lawyers may 
not communicate ex parte with a judge, either in person or through some 
other means, to ask whether the judge has reached a decision in their 
case—even if it has been pending for over a year.84

 

 80. See generally Alex Rothrock, Ex Parte Communication with a Tribunal:  
From Both Sides, 29 COLO. LAW. 55, 59 (April 2000) (discussing ethical ex parte 
prohibitions from the judge’s and lawyer’s respective standpoints). 

  While interpretation of 
the model rule might vary from state to state, the strict language of the 
rule, in conjunction with the Missouri opinion, casts grave doubt that 
initiating a conversation with a judge about the timeliness of her decision 

 81. See Jack M. Weiss, It Depends on the Meaning of “Ex Parte”, 29 LITIG., 
Winter 2003, at 27, 31; see also Envtl. Def. Fund, Inc. v. Blum, 458 F. Supp. 650, 660–61 
(D.C. Cir. 1978) (remanding the case when important information bearing on complex 
technical issues was received ex parte by government agency).   
 82. See MODEL RULES OF PROF’L CONDUCT R. 3.5(b) (2008); Abramson, 
supra note 76, at 1387 (noting the split in the states in interpreting the ethical rules in 
regards to ex parte communications).  Iowa is among several states that has adopted 
the model rule.  See IOWA CT. R. 32:3.5(b) (2009) (“A lawyer shall not . . . 
communicate ex parte with such a person during the proceeding unless authorized to 
do so by law or court order.”). 
 83. See MO. RULES OF PROF’L CONDUCT R. 4-3.5(b) (2008) (“A lawyer shall       
not . . . communicate ex parte with such a person [judge, juror, prospective juror, or 
other official] during the proceeding unless authorized to do so by law or court 
order.”). 
 84. Mo. Legal Ethics Counsel, Informal Op. 980002 (1998) (holding that a 
lawyer who had three cases pending with a judge for between ten and fourteen months 
was forbidden by Rule 3.5(b) from personally asking or communicating with the judge 
about whether he had made a decision).  
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will be ethically permissible.  Whether lawyer X may initiate an ex parte 
conversation on case status appears relatively straightforward under the 
Model Rules language—it is forbidden.  Even the “permitted by law” 
language in the Model Code adds little protection for lawyers confronting 
the Situation.85

One way to circumvent this prohibition would be for lawyer X to put 
his request to judge Y in writing.  If the request were in writing, the ex 
parte rules may not be infringed at all.  However, lawyer X would need to 
simultaneously serve on the opposing counsel a copy of anything given to 
the judge.

 

86

Writings aside, if the ex parte problem were not an issue, the 
advantages to the oral notification approach would be beneficial to all 
parties involved.  Judge Y would not risk being chastised by a higher court 
or a disciplinary body.  Lawyer X would not have to worry about incurring 
judge Y’s wrath or violating mandatory reporting rules.  Finally, and most 
importantly, an amicable reminder to judge Y is likely to release lawyer X’s 
case from judicial purgatory, provided the delay was not intentional.  If not 
for the ex parte dilemma, an oral reminder would seem like the best option 
for lawyer X.  The disadvantage to a writing personally served upon the 

  For purposes of the Situation, writing a letter will not likely be 
effective because lawyer X has already tried to gain judge Y’s attention by 
filing several Requests for Ruling.  Yet, for other attorneys facing judicial 
purgatory, a dual-service letter to the judge might be an effective means of 
bringing the inordinate delay to the judge’s attention.  Certainly, a judge 
who is unintentionally delaying a case would prefer an informal letter to a 
formal misconduct complaint, a § 1983 action, or an extraordinary writ. 

 

 85. Iowa Supreme Court Bd. of Prof’l Ethics & Conduct v. Lesyshen, 585 
N.W.2d 281, 287 (Iowa 1998) (interpreting the phrase “not otherwise authorized by 
law” as limited to “‘obtain[ing] ex parte restraining orders, submissions made in 
camera by order of the judge, or similarly rare occasions.’” (quoting CHARLES W. 
WOLFRAM, MODERN LEGAL ETHICS § 11.3, at 605 (1986))). 
 86. Before taking this action, a lawyer ought to check the state rule on ex 
parte proceedings to determine whether such a course of action would be ethical.  
Some states explicitly allow judges to be personally served with writings as long as each 
party receives the writing.  See, e.g., HAW. RULES OF PROF’L CONDUCT R. 3.5(d)(2) 
(2009) (recognizing that a writing to the judge that is concurrently served upon an 
adverse party is not prohibited ex parte communication).  In other states, the sending 
of a letter to a judge and opposing counsel is not even defined as prohibited ex parte 
communication, provided the letter is properly sent to both.  See, e.g., In re White, 492 
S.E.2d 82, 85 (S.C. 1997) (finding attorney misconduct was committed when an 
attorney wrote a letter to the judge commenting on the merits of a case and neglected 
to furnish opposing counsel with a copy of the letter).   
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judge and the opposing party is that the judge can misplace or even ignore 
the writing.  The disadvantage of informing the judge orally about the 
delay of the case is that the judge may forget the conversation, and judicial 
purgatory may be preserved.  Further, this strategy may not be of much use 
against the judge who is intentionally refusing to rule on a decision for one 
reason or another.  It is easy for judge Y simply to ignore lawyer X’s 
pleasant overtures. 

E.  Hoping upon Hope that the System Corrects the Delay 

The final avenue is the easiest, but perhaps least satisfactory, to 
travel—do nothing.  Many states have judicial case management programs 
that set time limits and guidelines for how long judges can delay ruling on 
their cases.87  Unfortunately, these guidelines are administrative in nature; 
part of the reason lawyer X’s case is in purgatory in the first place is that 
judge Y has neglected her administrative duties, either intentionally or 
unintentionally.  If lawyer X waits for the system to self-correct, if that is 
even possible, the delay will continue, and lawyer X’s client will continue to 
suffer emotional and financial consequences.  Several states do measure 
and rate their judges’ judicial diligence; the purposes of these 
measurements range from providing voters with information about the 
judges to developing strategies to improve judicial case management.88  
However, in the few states that have these guidelines, the system is not 
always self-correcting.  In the Louisiana case In re Tuck, case disposal 
guidelines existed that required a judge to explain any cases he did not 
dispose of within thirty days, but the judge simply neglected to report that 
the case in question was pending for disposition at all.89

In a state where judicial delay is not an ethical offense, such as Iowa, 
this might be the only option open to the beleaguered lawyer short of 
seeking an extraordinary writ.

   

90

 

 87. See, e.g., FINAL REPORT OF THE IOWA JUDICIAL COUNCIL’S COMMITTEE 
ON CASE PROCESSING TIME STANDARDS 4 (June 6, 2005), available at 
http://www.iowacourts.gov/wfda ta/frame9675-1152/File1.pdf (listing time limits for 
disposing of cases by case type).  The Iowa case processing time standards have 
recently been suspended by the Iowa Supreme Court in an effort to reduce judicial 
branch operating expenses.  See In re Actions Taken to Reduce Judicial Branch 
Operating Expenses, Supervisory Order (Iowa Mar. 13, 2009), available at 
http://www.iowacourts.gov/wfdata/frame9383-1964/File19.pdf. 

  Though letting the case languish may seem 

 88. Colbran, supra note 17, at 200 (noting that Alaska, New Jersey, Hawaii, 
Utah, Connecticut, Colorado, and Arizona have such programs). 
 89. In re Tuck, 683 So. 2d 1214, 1216 (La. 1996). 
 90. In Iowa, judicial diligence is something a judge should aspire towards, but 
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to be the passive option, choosing this path still requires lawyer X to make 
a conscious decision of whether to continue to allow judge Y to tarry.91  
Choosing this option certainly carries with it the risk that lawyer X’s client 
will grow increasingly frustrated and dissatisfied with lawyer X as the delay 
continues.  The comments to the Model Rules strongly suggest that lawyer 
X’s duty of diligence to his client may be adversely affected by the passage 
of time, and may cause the client anxiety—whether or not lawyer X 
committed a substantive error.92

V.  MAKING ORAL COMMUNICATION WORK 

   

So where does the status quo stand?  Lawyers have a poorly enforced 
mandate to report judges for misconduct, which applies only if that 
misconduct raises a question as to the judge’s fitness to hold office.  
Lawyers have every incentive not to risk incurring a judge’s wrath by 
taking extraordinary action against her.  A lawyer will seek not only to 
preserve the lawyer’s hard-earned reputation in the local courts, but also to 
avoid giving the judge any reason to rule against the lawyer’s client.  At the 
same time, the client is being denied closure on a matter that both the 
lawyer and client want resolved.  Judges, lawyers, and clients all have an 
interest in promptly and painlessly escaping judicial purgatory without 
ruining their reputations, records, or sanity; yet there is a harshly-worded 
ethics rule regarding ex parte communication that prohibits a short 
conversation that could eviscerate judicial purgatory without jeopardizing 
any of the players in the Situation or undermining the policy reasons for 
prohibiting ex parte communication.93

Given that unless the delay is willful or malicious, approaching the 
judge personally is the best and most comfortable solution for lawyer X 
and judge Y, the ex parte communication rule ought to allow this.  The 
ideal ex parte rule should clearly give notice to a lawyer when an inquiry is 

  

 
not a violation for which a judge can be disciplined.  See IOWA CODE OF JUDICIAL 
CONDUCT Canon 3(A)(5) (2009) (“A judge should dispose promptly of the business of 
the court.”). 
 91. In the words of Jean-Paul Sartre, “I can always choose, but I must know 
that if I do not choose, that is still a choice.”  JEAN-PAUL SARTRE, EXISTENTIALISM 
AND HUMANISM 48 (Philip Mairet trans., Haskell House 1977) (1946). 
 92. MODEL RULES OF PROF’L CONDUCT R. 1.3 cmt. 3 (2008) (“A client’s 
interests often can be adversely affected by the passage of time or the change of 
conditions . . . .  Even when the client’s interests are not affected in substance, however, 
unreasonable delay can cause a client needless anxiety and undermine confidence in 
the lawyer’s trustworthiness.”). 
 93. Id. R. 3.5(b). 
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permissible, while at the same time upholding the policies underlying the 
current ex parte communication rule.  The primary reason for having an ex 
parte rule is to “prevent ‘the effect, or even the appearance, of granting 
undue advantage to one party to the litigation.’”94

After surveying the current ethics codes of all fifty states, there 
appear to be three ways that individual state ethics codes and the model 
rule might be adapted to clarify when an advocate may ask a judge orally 
about the judge’s delay on the lawyer’s case without worrying about 
offending the rule.  First, Wisconsin is alone among the states in explicitly 
allowing ex parte communications for scheduling purposes provided that 
the opposing side is later notified of the conversation.

  Allowing a brief ex 
parte conversation solely on the matter of when the judge expects to take 
action would, on its face, not appear to grant undue advantage to the 
lawyer who prompts the dilatory judge—it would simply bring about a 
resolution that should have happened in the natural course of the judge’s 
scheduling calendar.   

95  Second, several 
states have adopted an “on the merits” qualification for prohibited ex parte 
communications such that an ex parte communication that does not go to 
the merits of the pending proceeding are permitted.96  Third, a few states 
have chosen to broadly allow oral ex parte communications provided that 
the opposing counsel or unrepresented party was put on notice that the 
conversation would occur and was given the opportunity to object or 
propose alternatives.97

Among the several states, the rules currently vary as to the question 
of whether lawyer X acts unethically when he unilaterally contacts judge Y 
to remind her of a pending case.  Under the strict Model Rules language, 
such communication is prohibited.

 

98

 

 94. Iowa Supreme Court Bd. of Prof’l Ethics & Conduct v. Rauch, 650 
N.W.2d 574, 577–78 (Iowa 2002) (quoting In re Conduct of Thompson, 940 P.2d 512, 
515 (Or. 1997)). 

  Right now, the friendly reminder 
approach may be empirically appealing, but it is nevertheless an avenue 

 95. WIS. SUP. CT. R. 20:3.5(b) (2010) (“A lawyer shall not . . . communicate ex 
parte with [a judge] during the proceeding unless . . . for scheduling purposes if permitted 
by the court.  If communication between a lawyer and judge has occurred in order to 
schedule the matter, the lawyer involved shall promptly notify the lawyer for the other 
party or the other party, if unrepresented, of such communication[.]”). 
 96. See, e.g., CAL. RULES OF PROF’L CONDUCT R. 5-300 (2008). 
 97. See, e.g., TEX. DISCIPLINARY RULES OF PROF’L CONDUCT R. 3.05(b)(3) 
(2010).   
 98. MODEL RULES OF PROF’L CONDUCT R. 3.5(b) (providing an exception 
only for ex parte communications authorized by law). 
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that might be laced with ethical pitfalls for lawyer X.99

A.  The Wisconsin Rule:  Communication for Scheduling Purposes 

  This Part proposes 
language, compiled after examining existing state ethics codes, which a 
state might consider to overcome the model ex parte rule’s inflexibility for 
the purpose of giving lawyers the option to resolve judicial purgatory 
without taking more drastic or damaging measures. 

The first way in which a state might choose to amend its ex parte rule 
to address judicial purgatory would be to follow Wisconsin’s rule that 
explicitly permits ex parte communication between a judge and attorney 
for the administrative purpose of scheduling.  The relevant rule states:  

A lawyer shall not . . . communicate ex parte with [a judge] during the 
proceeding unless . . . for scheduling purposes if permitted by the 
court.  If communication between a lawyer and judge has occurred in 
order to schedule the matter, the lawyer involved shall promptly notify 
the lawyer for the other party or the other party, if unrepresented, of 
such communication.100

It is worth noting that Wisconsin is the only state that has adopted this 
language.  In the Wisconsin Committee’s Comment to the rule, the drafting 
committee recognized that a Wisconsin attorney who communicates with a 
judge “concerning scheduling” has a “duty promptly to notify other 
parties.”

   

101

One of the advantages presented by the language of the Wisconsin 
rule is that it is consistent with the reciprocal duty of a judge to avoid 
initiating ex parte communications.  Both lawyers and judges are bound by 
ethical rules against initiating ex parte communications.

  This rule, on its face, would appear to permit lawyers to discuss a 
judge’s timetable for rendering a decision.   

102  A judge is 
generally allowed to initiate an ex parte communication if the 
communication has to do with scheduling, emergency, or strictly 
administrative matters, provided that the judge lets all parties know of the 
contents of the conversation after it occurs.103

 

 99. For a discussion of the ethical pitfalls, see supra Part IV.D. 

  The 2008 version of the 

 100. WIS. SUP. CT. R. 20:3.5(b). 
 101. Id. cmt. 
 102. See supra Part IV.D (discussing reciprocal duties of lawyers and judges). 
 103. See, e.g., People v. Shabazz, 667 N.Y.S.2d 988, 990–91 (App. Div. 1998) 
(analyzing an ex parte communication between a prosecutor and a judge on a matter of 
procedure that was permitted when a pro se defendant was given an opportunity to 
respond); Rose v. State, 601 So. 2d 1181, 1183 (Fla. 1992) (“[A] judge should not 
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American Bar Association Model Code of Judicial Conduct has retained 
this exception.104  If, for instance, judge Y realized her delay and wanted to 
schedule a hearing on the motion for summary judgment, she would be 
able to tell lawyer X of the scheduled hearing ex parte, as long as judge Y 
contacted the insurance company’s counsel and let her know of the date 
also.  Adopting the Wisconsin rule would do much to harmonize the 
dueling standards of ex parte communication.105

The major problem with the Wisconsin rule is that it does not do 
enough to clarify what exactly is meant by scheduling matters.  Because 
there is a dearth of interpretations of the rule, it is unclear whether the 
“judicial purgatory talk” would qualify as scheduling for the purposes of 
the rule.  Furthermore, assuming the communication was for valid 
scheduling purposes, how long would the conversing attorney have to give 
notice to the other party?  In order for the rule to be effective in combating 
judicial purgatory, an attorney must be able to discern what types of 
conversations are prohibited.  Perhaps with more interpretation and 
discussion, the Wisconsin rule will become more viable. 

 

B.  On the Merits 

Several states currently allow ex parte communication that is not “on 
 
engage in any conversation about a pending case with only one of the parties 
participating in that conversation.  Obviously, we understand that this would not 
include strictly administrative matters not dealing in any way with the merits of the 
case.”). 
 104. MODEL CODE OF JUDICIAL CONDUCT R. 2.9 (2008) (superseding 1990 
ABA Canon 3(B)(7)).  The rule provides: 

(1) When circumstances require it, ex parte communication for scheduling, 
administrative, or emergency purposes, which does not address substantive 
matters, is permitted, provided:  

(a) the judge reasonably believes that no party will gain a procedural, 
substantive, or tactical advantage as a result of the ex parte communication; 
and  

(b) the judge makes provision promptly to notify all other parties of the 
substance of the ex parte communication, and gives the parties an opportunity 
to respond. 

Id.   
 105. See Abramson, supra note 76, at 1388 n.179 (quoting WIS. SUP. CT. R. 
20:3.5(b)) (“Wisconsin’s ethical code for lawyers . . . parallels part of the Code of 
Judicial Conduct by allowing ex parte communications ‘for scheduling purposes if 
permitted by the court,’ with prompt notification to the opposition.”). 
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the merits” of the case, which comports with the language of the American 
Bar Association’s 1969 Code of Professional Responsibility.106  This 
language, however, was lost when the American Bar Association replaced 
the Code of Professional Responsibility with the Model Rules of 
Professional Conduct in 1983.107  The phrase “on the merits” refers to the 
content of the communication between the judge and attorney, but the 
communication can be about either procedure or substantive law and still 
be considered “on the merits.”108  In the Oregon case In re Conduct of 
Schenck, an attorney sent a letter to a judge arguing about the legality of 
the judge delaying a case for the purpose of waiting for an issue ancillary to 
the matter to resolve.109  The Oregon Supreme Court noted that this letter 
violated Schenk’s duty to refrain from ex parte communication because he 
had clearly tried to influence the outcome of the case.110  Another court has 
defined a conversation on the merits as “an ex parte contact [that] affects 
any legal right or duty of the parties.”111

Ultimately, phrasing an ex parte rule in this fashion may be of little 
help to lawyer X in deciding what he can ethically discuss with judge Y.  It 
would, as a practical matter, be difficult to determine when a conversation 
becomes “on the merits” of a case.  One commentator noted that the on-
the-merits exception “‘invites unfortunate and nice distinctions’” and “that 
the ‘merits/non-merits’ distinction is a ‘mischievous one’ unless confined 
strictly to trivial housekeeping details that would not include the . . . setting 
of the time for trial.”

  Certainly, a discussion on the 
procedural posture of a case might grant one party an advantage at the 
expense of the other. 

112

 

 106. See Abramson, supra note 76, at 1385–87.  See, e.g., CAL. RULES OF 
PROF’L CONDUCT R. 5-300(B) (2008); FLA. RULES OF PROF’L CONDUCT R. 4-3.5(b) 
(2008); HAW. RULES OF PROF’L CONDUCT R. 3.5(d) (2008); KY. SUP. CT. R. 
3.130(3.5)(b) (2008); MINN. RULES OF PROF’L CONDUCT R. 3.5(g) (2008); S.D. RULES 
OF PROF’L CONDUCT R. 3.5(b) (2008); UTAH RULES OF PROF’L CONDUCT R. 3.5(b) 
(2008).  

  Given the Schenk rule that discussion of 
procedural as well as substantive matters may be considered to be on the 

 107. See Abramson, supra note 76, at 1387. 
 108. See In re Conduct of Schenck, 879 P.2d 863, 867 (Or. 1994) (“A 
communication may concern procedure as well as substantive law and still be on the 
merits of the cause.”). 
 109. Id. 
 110. Id. 
 111. In re Conduct of Smith, 670 P.2d 1018, 1020 (Or. 1983). 
 112. Weiss, supra note 81, at 29 (quoting CHARLES W. WOLFRAM, MODERN 
LEGAL ETHICS § 11.3, at 605 (1986)). 
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merits, and given that even setting a time for a hearing or trial may be an 
impermissible ex parte communication, lawyer X would have to engage in 
a complicated legal and ethical analysis of whether his chosen words would 
disadvantage the other party or impinge upon the other party’s legal 
rights.113  Certainly, the insurance company would insist that it fully 
intended to allow judge Y to take her time in making a decision, and any 
action taken by lawyer X to expedite the process might give the insurance 
company ammunition to raise an ex parte issue under an on-the-merits 
analysis.  The issue is certainly muddied because even under an on-the-
merits exception, lawyer X would have to be very careful how he actually 
communicated to judge Y.  One judge, interpreting the on-the-merits 
language, has gone so far as to suggest that even conversations on 
scheduling matters might afford one party an advantage and that courts 
should generally disallow even these conversations.114

This rule, like the Wisconsin rule, may allow lawyer X to ethically 
engage in a conversation with the delaying judge Y, but it is uncertain 
whether lawyer X’s conversation would be within the scope of permissible 
ex parte communication.  What might be helpful to lawyer X is a rule that 
will inform him definitively of whether he may permissibly engage in a 
conversation with judge Y outside the presence of opposing counsel. 

  Even if lawyer X 
phrased her conversation not as an argument as to why judge Y should rule 
on the summary judgment motions—as lawyer Schenck tried to do—but as 
a question of when judge Y expects to rule on the motions for summary 
judgment, his conversation might still be regarded as an impermissible ex 
parte communication.  

C.  Orally upon Adequate Notice to Opposing Counsel 

While adopting a narrow scheduling exception or an on-the-merits 
analysis to prohibited ex parte communication might protect a frustrated 
lawyer who brings judicial delay to a judge’s attention, both versions suffer 
from the same defect:  uncertainty.  Another strategy to transform the ex 
parte rule would be to allow a lawyer to confer with a judge, for any 
purpose, so long as opposing counsel receives adequate notice and a 
chance to respond.  Texas, for instance, has an ex parte rule that reads:  

 

 113. Schenck, 879 P.2d at 867. 
 114. Rose v. State, 601 So. 2d 1181, 1184 (Fla. 1992) (Harding, J., concurring) 
(“If the judge must become personally involved, in any way, in the setting of a hearing, 
care should be given that all parties have equal opportunity to participate in the setting 
of that hearing.”). 
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[A lawyer shall not] communicate, or cause another to communicate 
ex parte with a tribunal for the purpose of influencing that entity or 
person concerning a pending matter other than . . . orally upon 
adequate notice to opposing counsel or to the adverse party if he is not 
represented by a lawyer.115

This exception, similar to the on-the-merits exception, originated in 
the Model Code of Professional Responsibility, which was adopted by the 
American Bar Association in 1969 and by several states shortly 
thereafter.

 

116  This rule, unlike the Wisconsin or the on-the-merits rule, 
clearly delineates when an attorney’s ex parte communication is 
prohibited.  Lawyer X could read this rule and recognize what he had to do 
to make his ex parte communication ethically permissible.  However, 
unlike the other versions which set out limits on what ex parte 
communications are prohibited, this oral notice rule excludes an entire 
class of conversation from being defined as ex parte in the first place.117

If other states adopted this exception to ex parte communications, the 
Situation could be easily remedied without resorting to extraordinary writs 
or disciplinary complaints.  Adding this language would allow a lawyer to 
ethically communicate ex parte with a judge provided that the lawyer lets 
the opposing parties know in advance that the lawyer intends to do so.  
Unlike the Wisconsin rule that requires an after-the-fact notice, it is 
relatively clear in the Texas rule when lawyer X must give opposing 
counsel notice—before the communication.  Similar to the exception that 
allows for a writing to be submitted to the judge provided it is also sent to 

   

 

 115. TEX. DISCIPLINARY RULES OF PROF’L CONDUCT R. 3.05(b)(3) (2008).  A 
few other states have also adopted this exception to prohibited ex parte 
communications.  See, e.g., MINN. RULES OF PROF’L CONDUCT R. 3.5(g)(3) (2008); VA. 
RULES OF PROF’L CONDUCT R. 3.5(e)(3) (2008).  Even though the Texas rule does not 
contain on-the-merits language, other states include both exceptions.  See, e.g., FLA. 
RULES OF PROF’L CONDUCT R. 4-3.5(b), (b)(3) (2008) (providing “to the merits” and 
oral notice ex parte exceptions).  The oral notice requirement would presumably allow 
a lawyer to skip the more complicated on-the-merits analysis so long as the lawyer 
complied with the terms of the oral notice requirement.   
 116. MODEL CODE OF PROF’L RESPONSIBILITY DR 7-110(B)(3) (1970); 
AMERICAN BAR FOUNDATION, ANNOTATED CODE OF PROFESSIONAL RESPONSIBILITY 
ix n.2 (1979) (noting that forty states had adopted the language of DR 7-110(B)(3) by 
1972). 
 117. Some decisions in the states where this rule has been adopted have taken 
a hard line against prohibited ex parte communication.  See, e.g., In re Easton, 203 
S.W.3d 438, 440 n.3 (Tex. App. 2006) (“Ex parte communications with a court 
regarding a pending case are always improper and, in some instances, may constitute a 
criminal offense.”). 
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opposing parties, this oral notice exception comports with the policy of 
prohibiting ex parte communication in order to prevent one side in an 
action from gaining an unfair advantage.118  This notice also ensures that 
opposing counsel, who might have an interest in a communication about a 
pending case, is put on notice and afforded adequate opportunity to 
respond.  Unlike the Wisconsin rule, which permits after-the-fact notice, 
this rule requires that lawyer X inform opposing counsel of his intentions 
before lawyer X even approaches judge Y—and he had better remember to 
do so in order to be able to testify to that fact.119

VI.  CONCLUSION 

  This advance notice 
would allow opposing counsel to voice an opinion and suggest alternatives 
before the communication occurs—an advantage that parties would likely 
prefer over an after-the-fact notice.   

An extended judicial delay is like having one’s house burgled—it 
seems like a remote possibility until it happens to one personally.  Whether 
or not the Situation has happened to any specific lawyer, this irksome 
phenomenon has occurred and is worthy of evaluation.  Judicial delay can 
arise through any number of intentional reasons or through unintentional 
oversight on the part of a trial judge.  Lawyers faced with the scenario of a 
burdensome delay confront the unfortunate dilemma of choosing between 
their professional reputation with the bench and bar and their ethical 
duties to the court and to their clients.  While it is easy enough to force the 
lawyer to disregard his or her professional reputation in this situation, such 
a sacrifice is a dear price to pay.120

 

 118. In re Conduct of Thompson, 940 P.2d 512, 515 (Or. 1997) (discussing the 
policy of prohibiting ex parte communication). 

  When the opposing side is content to 
allow the delay to continue and is generally uncooperative in resolving the 
delay—at the point when filing Requests for Rulings and other such 
writings are ineffective—a lawyer must choose between several risky 

 119. It would certainly behoove lawyer X to keep a written record of the notice 
if given over the telephone, or to send a letter via certified mail to avoid arguments 
over whether notice was given.  See Barrett v. Va. State Bar, 611 S.E.2d 375, 382 (Va. 
2005) (suspending an attorney from the practice of law in part for not being able to 
remember whether he sent a copy of a letter, which he sent to a judge, to the opposing 
party). 
 120. Vivian E. Berg, The Snitch Rule:  Does It Work?, 67 N.D. L. REV. 381, 383 
(1991) (“Ask a lawyer how he or she feels about reporting judicial conduct and see if 
the answer includes ‘professional suicide,’ a fate far from what anyone would—or 
should have to—contemplate within allegiance to an ethical code.”). 
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alternatives that include seeking an extraordinary writ, filing an ethics 
complaint against the judge, doing nothing, talking informally with the 
judge, or even suing the judge.  

Judicial purgatory not only adversely affects clients, lawyers, and 
judges, but it reflects poorly on the entire justice system when justice 
delayed becomes justice denied.  Lawyers, as agents acting in the interests 
of their clients, are placed in the unfortunate position of considering 
remedies to burdensome judicial delay.  This Note has suggested options 
that a lawyer faced with the difficult dilemma of taking on a local judge 
might choose to resolve judicial purgatory.  While talking to a judge about 
the delay might be the most objectively desirable option for both judges 
and attorneys, the current configurations of the ex parte rules in several 
states confound or confuse this option.  This Note has suggested three ways 
in which Model Rule 3.5 can be reworked to both protect against the 
appearance of tribunal unfairness and preserve the option of defusing the 
Situation without forcing a lawyer to choose more drastic actions.  A rule 
that allows ex parte communication for scheduling purposes with after-the-
fact notice would offer lawyer X little comfort because of the uncertainty 
associated with what might be interpreted as scheduling.  A rule that 
permits ex parte communication so long as it was not on the merits of the 
case suffers from the same uncertainty shortcoming.  A rule that allows ex 
parte communication upon advance notice to the opposing party may be 
the best way to appropriately balance the hardship that lawyers and clients 
face when confronted with judicial purgatory, while at the same time 
upholding the integrity of the tribunal by not granting either party a 
prejudicial advantage. 
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