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Between ideals for the system and their practical use is . . . a twilight zone.  It is 
in this zone that ideals are transformed into social action by human actors who must 
use their interpretive powers to reach desired ends.  Individual decisions must be 
made and discretion as an outcome is inevitable.1 

 * Visiting Associate Professor of Law, DePaul University College of Law; 
Professor of Law, Washburn University School of Law; B.S., University of Missouri-
Columbia, 1983; J.D., St. Louis University School of Law, 1986.  I would like to thank 
the following for their support and helpful comments:  Dean Thomas Romig, Michael 
Schwartz, and the Washburn Law School faculty; Dennis Honabach, Richard Bales, 
and the faculty at Chase College of Law, Northern Kentucky University; and Steve 
Ramirez.  I thank Raye Ann Tucker for her excellent research assistance. 
 1. T. KENNETH MORAN & JOHN L. COOPER, DISCRETION AND THE 
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Humans are creatures of order.  They categorize that which they 
know and associate new encounters with established categories.2  Social 
psychologists posit that humans categorize other humans by at least three 
features—race, sex, and age—immediately upon encountering them.3  
Individuals tend to give preference to those in categories to which they 
belong.4  Whether the bias is positive, negative, or neutral can be affected 
by a recognition of the tendency to make associations and an 
understanding of the other categories.5  Thus, one can deliberately exercise 

CRIMINAL JUSTICE PROCESS 14 (1983); see also Roscoe Pound, Discretion, 
Dispensation and Mitigation:  The Problem of the Individual Special Case, 35 N.Y.U.  L. 
REV. 925, 926 (1960) (“Discretion is an authority conferred by law to act in certain 
conditions or situations in accordance with an official’s or an official agency’s own 
considered judgment and conscience.  It is an idea of morals, belonging to the twilight 
zone between law and morals.”).  Kenneth Culp Davis drew a similar analogy, 
observing that law and discretion are not sharply divided concepts but instead are 
distinguished “by a zone, as night and day are separated by dawn.”  KENNETH CULP 
DAVIS, DISCRETIONARY JUSTICE:  A PRELIMINARY INQUIRY 106 (1969).  
 2. See infra Part III.  Thus, for example, social scientists have empirically 
demonstrated that humans will anchor their replies to suggestive questions; if a group 
is initially asked whether more or less than ten percent of African nations are members 
of the United Nations, and then asked to estimate the actual membership percentage, 
they will give lower numbers than if they are initially asked whether more or less than 
sixty-five percent are members.  Amos Tversky & Daniel Kahneman, Judgment Under 
Uncertainty:  Heuristics and Biases, 185 SCI. 1124, 1128 (1974) (“For example, the 
median estimates of the percentage of African countries in the United Nations were 25 
and 45 for groups that received 10 and 65, respectively, as starting points.”); see 
Gretchen B. Chapman & Eric J. Johnson, Incorporating the Irrelevant:  Anchors in 
Judgments of Belief and Value, in HEURISTICS AND BIASES:  THE PSYCHOLOGY OF 
INTUITIVE JUDGMENT 120 (Thomas Gilovich et al. eds., 2002). 
 3. See THE NATIONAL JUDICIAL COLLEGE, CULTURAL COMPETENCE:  
MODEL CURRICULUM FOR JUDGES, PowerPoint slide 17 (2005) [hereinafter NJC, 
MODEL CURRICULUM]. 
 4. See generally Henri Tajfel, Experiments in Intergroup Discrimination, 223 
SCI. AM. 96 (1970) (demonstrating that membership in a group creates preference for 
that group and against other groups, even when groups are defined based upon 
arbitrary and trivial factors). 
 5. See Anthony G. Greenwald et al., Measuring Individual Differences in 
Implicit Cognition:  The Implicit Association Test, 74 J. PERSONALITY & SOC. PSYCHOL. 
1464 (1998).  The Implicit Association Test (IAT) measures social cognition by 
demonstrating the conscious–unconscious divergences between what people say 
consciously and the unconscious associations that would appear to diverge from their 
conscious attitudes.  Id. at 1464–65.  Harvard University offers a website, Project 
Implicit, that introduces IAT demonstration tests and allows website visitors to take 
part in an IAT assessing the participant’s associations.  See Project Implicit, 
https://implicit.harvard.edu/implicit/demo (last visited Apr. 1, 2009).   The test pairs 
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one’s discretion to counter associational bias.6  The salience of these facts is 
underscored by the recent U.S. Supreme Court decision in United States v. 
Booker, which returned judicial discretion to federal sentencing,7 subject to 

two social categories (e.g., racial categories, or male and female) with positive and 
negative attributes or alternative attributes often associated with one of the categories 
(e.g., career and family) to measure the strength of the association.  Project Implicit, 
FAQs, https://implicit.harvard.edu/implicit/demo/background/faqs.html#faq7 (last 
visited Apr. 1, 2009); see generally Anthony G. Greenwald et al., A Unified Theory of 
Implicit Attitudes, Stereotypes, Self-Esteem, and Self-Concept, 109 PSYCHOL. REV. 3 
(2002) (providing an overview of implicit social cognition).  The IAT website offers 
fifteen demonstration tests to assess the implicit associations in race, religion, age, 
disability, and gender, among other categories.  See Project Implicit, 
https://implicit.harvard.edu/implicit/demo/selectatest.html (last visited Apr. 1, 2009).  
“Implicit attitude” is defined on the website as follows:  “An attitude is a positive or 
negative evaluation of some object.  An implicit attitude is an attitude that can rub off 
on associated objects.”  See Project Implicit FAQs, https://implicit.harvard.edu/ 
implicit/demo/background/faqs .html#faq2 (last visited Apr. 1, 2009); see also Anthony 
G. Greenwald & Linda Hamilton Krieger, Implicit Bias:  Scientific Foundations, 94 
CAL. L. REV. 945, 948 (2006).  Thus, a favorable disposition toward a political 
candidate may cause one to have a favorable disposition towards that candidate’s 
spouse, despite not knowing anything about that spouse.  See id. at 948–49.  “Implicit 
stereotype” is defined as follows:  “A stereotype is a belief that members of a group 
generally possess some characteristic (for example, the belief that women are typically 
nurturing).  An implicit stereotype is a stereotype that is powerful enough to operate 
without conscious control.”  See Project Implicit, FAQs, https://implicit.harvard.edu/ 
implicit/demo/background/faqs.html#faq3 (last visited Apr. 1, 2009); see also 
Greenwald & Krieger, supra, at 948–50.  As an example of a stereotype, Greenwald 
and Krieger offer the belief that one might associate drivers over the age of seventy as 
slow drivers simply because statistics demonstrate that ten to fifteen percent of drivers 
over the age of seventy drive below the speed limit on the highway, as compared to 
only five percent of drivers under the age of seventy.  The belief is correct as to that ten 
to fifteen percent of drivers, but if it becomes associated with that group (drivers over 
the age of seventy), it may become a default assumption that all drivers over the age of 
seventy drive slow.  See id. at 949. 
 6. See Irene V. Blair, The Malleability of Automatic Stereotypes and 
Prejudice, 6 PERSONALITY & SOC. PSYCHOL. REV. 242, 243, 257–58 (2002). 
 7. United States v. Booker, 543 U.S. 220 (2005).  In Booker, the Supreme 
Court held that certain provisions of the Sentencing Reform Act (SRA) of 1984, 18 
U.S.C. §§ 3551–3552, 3554–3559 (2000), violated a defendant’s Sixth Amendment right 
to a jury trial and created the remedy of striking §§ 3553(b)(1) and 3742(e) from the 
SRA, thereby making the U.S. Sentencing Guidelines advisory, rather than mandatory.   
Booker, 543 U.S. at 245.  Most recently, in Spears v. United States, the Court, in 
affirming the district court’s reasonable sentence, clarified and reiterated its holding in 
Kimbrough v. United States “that district courts are entitled to reject and vary 
categorically from the crack-cocaine Guidelines based on a policy disagreement with 
those Guidelines.”  Spears v. United States, 129 S. Ct. 840, 843–44 (2009); see also 
Kimbrough v. United States, 128 S. Ct. 558 (2007).   
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appellate review for “reasonableness.”8   

Discretion is critical to the independence of the judiciary.9  The 
legislature tends to draft laws sufficiently general to encompass a variety of 
wrongful acts,10 and the executive exercises discretion in prosecuting, but it 
is the judiciary that retains the authority to restrain power that might 
otherwise become abusive and wielded to attack the executive’s critics.11  
Judicial independence acts as the buffer to restrain executive discretion 
and legislative overreaching.   

If judicial discretion is to be consistent with serving justice in the 
criminal justice system, a judge must exercise discretion free from bias.12  
Yet, federal district judges are political appointees who bring a variety of 

 8. In its 2006 Term, the Supreme Court developed the Booker holding 
regarding appellate reasonableness review.  Rita v. United States, 127 S. Ct. 2456, 
2462–63 (2007) (holding that appellate courts may adopt a nonbinding appellate 
presumption that a sentence imposed within a properly calculated guidelines range is a 
reasonable sentence).  In the 2007 Term, the Court, in two cases, extended the 
reasonableness assessment in sentencing by the trial judge.  In Gall v. United States, the 
Court confirmed that a district judge may take into account extraordinary 
circumstances in departing from the sentencing range recommended by the U.S. 
Sentencing Guidelines.  Gall v. United States, 128 S. Ct. 586, 600 (2007) (“[T]he only 
question for the Court of Appeals was whether the sentence was reasonable—i.e., 
whether the District Judge abused his discretion in determining that the § 3553(a) 
factors supported a sentence of probation and justified a substantial deviation from the 
Guidelines range.”).  In Gall, the Court reiterated the assessment in Rita that the 
district court may not presume that a guidelines sentence is reasonable; rather, it must 
consider the factors set forth in 18 U.S.C. § 3553(a).  Id. at 596–97.   In Kimbrough, the 
Court held that a district court may find the advisory guidelines for crack cocaine 
sentencing unreasonable and exercise its discretion to award a lower term of 
imprisonment.  Kimbrough, 128 S. Ct. at 576; see Spears, 129 S. Ct. at 843–44.   
 9. See John A. Ferejohn & Larry D. Kramer, Independent Judges, 
Dependent Judiciary:  Institutionalizing Judicial Restraint, 77 N.Y.U.  L. REV. 962, 966–
67 (2002).   
 10. “When federal judges exercise their federal-question jurisdiction under 
the ‘judicial Power’ of Article III of the Constitution, it is ‘emphatically the province 
and duty’ of those judges to ‘say what the law is.’”  Williams v. Taylor, 529 U.S. 362, 
378 (2000) (quoting Marbury v. Madison, 1 Cranch 137, 177 (1803)).  “At the core of 
this power is the federal courts’ independent responsibility—independent from its 
coequal branches in the Federal Government, and independent from the separate 
authority of the several States—to interpret federal law.”  Id. at 378–79. 
 11. See U.S. CONST. art. III, § 1.  
 12. See MODEL CODE OF JUDICIAL CONDUCT R. 2.2 (2007) (providing that a 
judge “shall perform all duties of judicial office fairly and impartially”).  Judges are 
touted for their impartiality, being neutral and detached from the “often competitive 
enterprise of ferreting out crime.”  Johnson v. United States, 333 U.S. 10, 14 (1948).    
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personal and legal experiences to the bench.13  Though their caseloads are 
varied, the federal district judge’s responsibility is greatest when he or she 
oversees the criminal process and denies the defendant’s liberty through 
detention and sentencing decisions.14  In the federal courts, given the 
lifetime appointment of Article III judges and the discretionary nature of 
sentencing, eliminating bias is fundamental to any notion of justice.15   

Research on automatic social cognition suggests that automatic 
stereotypes and prejudice are major culprits in the endurance of bias.16  
Studying the sources of bias has enabled social psychologists to determine 
that although bias can be enduring, techniques can be employed to 
counteract such automatic cognition.17  The keys are alerting those 
individuals who wish to be fair that their unconscious or subconscious 
associations may be influencing their decision making and providing 
countermeasures to address such bias.18  In a nation that incarcerates more 

 13. See U.S. CONST. art. II, § 2, para. 2, cl. 2 (highlighting the President’s 
power to appoint judges). 
 14. “The exercise of the discretion accorded to a judge in determining the 
sentence of a convicted criminal offender bears directly on the coherence and the 
legitimacy of any criminal justice system.”  William W. Berry III, Discretion Without 
Guidance:  The Need to Give Meaning to § 3553 After Booker and its Progeny, 40 
CONN. L. REV. 631, 631 (2008).   
 15. See MORAN & COOPER, supra note 1, at 10 (disputing the basic attitude of 
society that justice is “objective and beyond social influence and pressure”).   

[R]ecall that witnesses are sworn in on the Bible; this implies that the court is 
doing God’s work.  If you lie under oath, you are lying against God’s Holy 
Words.  The court then takes on a biblical, mystical air that can often frighten 
and mortify defendants, witnesses and lawyers alike. . . .  When a judge 
believes he has the power of God behind him, he can feel very self-righteous in 
carrying out his responsibilities.  Indeed, this major area of criminal justice is 
shrouded in mystery that augments the discretionary powers of judges. 

Id. at 14; see also LINDA G. MILLS, A PENCHANT FOR PREJUDICE:  UNRAVELING BIAS 
IN JUDICIAL DECISION MAKING 20 (1999) (asserting that the terms “equality, 
objectivity, and impartiality are veils for protecting the privilege of the white male elite” 
in judicial decisions).  But see STEVEN L. WINTER, A CLEARING IN THE FOREST:  LAW, 
LIFE, AND MIND 313–14 (2001) (disputing the “exaggerated” concern of legal scholars 
such as Oliver Wendell Holmes, Karl Llewellyn, Richard Posner, and Duncan 
Kennedy that judges’ personal views will shape the law unless their discretion is 
contained). 
 16. See infra Part III.  See generally Greenwald & Krieger, supra note 5. 
 17. See Blair, supra note 6, at 243, 257.  
 18. Id. at 250; see infra Part III; see generally Gordon B. Moskowitz, et al.,  
Preconscious Control of Stereotype Activation Through Chronic Egalitarian Goals, 77 J. 
PERSONALITY & SOC. PSYCHOL. 167 (1999). 
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of its citizens than any other19—including disproportionate numbers of 
citizens of color20—informing judicial discretion in the wake of Booker is 
an urgent mandate.  Federal district judges are not required to attend 
educational programs, but judges are under ethical expectations to be fair 
and impartial.21  Comprehending the biases that infect human cognitive 
functioning is attainable through education.   

The purpose of this Article is to give meaning to that obligation by 
demonstrating the need for judicial education in the wake of Booker—
judicial education that examines rapid cognition and social cognition biases 
(particularly the influence of race, gender, class, and culture) and provides 
tools to enhance informed discretion in the specific context of federal 
sentencing.22  With its collared discretion based upon reasonableness in 

 19. MaryBeth Lipp, A New Perspective on the “War on Drugs”:  Comparing 
the Consequences of Sentencing Policies in the United States and England, 37 LOY. L.A. 
L. REV. 979, 1017, 1019–20 (2004) (“As Americans ushered in the new millennium, 
they also reached the two million mark, in terms of the number of people incarcerated 
in the United States.  With this ‘achievement,’ the United States earned the dubious 
distinction of having the highest incarceration rate in the world—five to eight times 
that of most industrialized nations.”); see also id. at 1019–20 (“United States drug 
sentencing laws have focused on incarceration as the primary solution to the drug 
problem.  Rather than prioritizing the incapacitation of violent criminals, U.S. drug 
sentencing laws continue to incarcerate non-violent drug offenders at a higher rate and 
to the exclusion of violent offenders.”).    
 20. See Kevin R. Johnson, Taking the “Garbage” Out in Tulia, Texas:  The 
Taboo on Black-White Romance and Racial Profiling in the “War on Drugs”, 2007 WIS. 
L. REV. 283, 306–08 (“Even though the available statistics suggest that whites, blacks, 
Latinos, and Asian Americans use illicit drugs at roughly comparable rates, the war on 
drugs has had a devastating impact on minority communities.”). 
 21. See MODEL CODE OF JUDICIAL CONDUCT R. 2.2 (2007) (providing that a 
judge “shall perform all duties of judicial office fairly and impartially”).  Comment 1 
further provides that “[t]o ensure impartiality and fairness to all parties, a judge must 
be objective and open-minded.”  Id. R. 2.2 cmt. 1.   
 22. A number of commentators have reckoned with the new social science 
evidence regarding human cognition insofar as the legal system is concerned.  See, e.g., 
Chris Guthrie et al., Blinking on the Bench:  How Judges Decide Cases, 93 CORNELL L. 
REV. 1, 43 (2007) (“The justice system should take what steps it can to increase the 
likelihood that judges will decide cases in a predominately deliberative, rather than a 
predominately intuitive, way.”); Chad M. Oldfather, Writing, Cognition, and the Nature 
of the Judicial Function, 96 GEO. L.J. 1283, 1286–88 (2008) (reviewing “developing 
psychological research” to assess the impact of written opinions upon the quality of 
judicial decision making); Eva Paterson et al., The Id, the Ego, and Equal Protection in 
the 21st Century:  Building upon Charles Lawrence’s Vision to Mount a Contemporary 
Challenge to the Intent Doctrine, 40 CONN. L. REV. 1175, 1199 (2008) (“We now possess 
the science, the hard evidence, and the educational tools necessary to educate both the 
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sentencing, Booker paves the way for getting sentencing in the federal 
system right—without being too rigid or too discriminatory—by opening 
the door to exercising discretion informed by appropriate judicial 
education on the pitfalls of intuitive decision making, cultural bias, and 
social bias.   

In Part I, this Article addresses the current tension concerning judicial 
discretion in criminal sentencing.  Part II examines influential factors on 
discretion.  Part III introduces means of channeling discretion through 
training.  Finally, Part IV suggests how to encourage judges to take a 
proactive approach to cultural competency.  If reasonableness is the 
desired outcome of the exercise of discretion, then judicial education and 
training on social cognition can promote reasonable decisions in federal 
sentencing.  Unfortunately, the current regime is lacking and Booker 
elevates the need for informed judicial discretion in the specific context of 
sentencing. 

I.  INDEPENDENCE VERSUS ACCOUNTABILITY:  THE LIMITS OF 
DISCRETION IN SENTENCING 

The nature of criminal law is such that it is impossible to define rules 
to cover every possible combination of facts that might be defined as a 
crime.23  Indeed, scholars have long recognized that legal systems 
compromise between the certainty of rules and the discretion of 

judiciary, and the public, about the realities of implicit bias and its implications for anti-
discrimination law.  Our next step is to marshal this evidence, and the public’s support, 
to mount a constitutional challenge to the Intent Doctrine [of Equal Protection Clause 
jurisprudence].”); Paul H. Robinson & John M. Darley, Intuitions of Justice:  
Implications for Criminal Law and Justice Policy, 81 S. CAL. L. REV. 1, 3–13 (2007) 
(discussing how “social science evidence suggests that judgments about justice, 
especially for violations that might be called the core of criminal wrongdoing, are more 
the product of intuition than reasoning,” and how reforms such as “the abolition of 
punishment, the distribution of punishment[,] . . . and programs to change people’s 
intuitions about what constitutes serious wrongdoing and how much it should be 
punished,” may not be possible in a liberal democracy).  This Article seeks to build 
upon this work to address the specific challenges facing judges in the wake of Booker. 
 23. Some would argue that individuals do not want perfect definition or 
enforcement of crimes.  See MORAN & COOPER, supra note 1, at 10 (“It is now firmly 
believed by those who work in the process, and by those who observe it, that strict 
adherence to the rules of law, precisely as they are narrowly laid down, certainly as it 
relates to the criminal law, would be socially intolerable.  This is to say that society, not 
the criminal justice system, would not stand for full enforcement of the laws.  Here is 
clearly a basis for a high degree of discretion in the process.”).  
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“informed” officials based upon particular facts.24  Thus, judicial discretion 
is fundamentally inherent to the criminal justice system, ranging from the 
definition of criminal acts to all aspects of trial.25   

The Supreme Court’s ruling in Booker that the U.S. Sentencing 
Guidelines are advisory and not mandatory, coupled with its recent rulings, 
brings the issue of discretion in sentencing to the forefront.26  Traditionally, 
sentencing is the province of the judiciary, promulgating law is the 
legislative responsibility, and prosecuting falls upon the executive.27  
Historically, the legislative control of sentencing was minimal, specifying 
the minimum and maximum punishment available for each crime.28  

 24. See H.L.A. HART, THE CONCEPT OF LAW 127 (1961).  
 25. Among the many discretionary decisions, the trial courts review motions 
to suppress evidence and motions in limine.  FED. R. CRIM. P. 12(b)(3)(C), 12(b)(4).  
The trial courts also decide motions to quash grand jury subpoenas and to dismiss 
charges, as well as whether to accept or reject plea agreements.  Id. 11, 12(b)(3)(B), 
17(c)(2).  In cases that go to trial, trial courts rule on voir dire, admissibility of 
evidence, jury instructions, and sentencing.  See id. R. 24(a)–(b), 30(b)–(d), 32(h)–(i); 
FED. R. EVID. 403, 608, 701. 
 26. United States v. Booker, 543 U.S. 220, 245 (2005).  A number of 
commentators have assessed the implications of the return of judicial discretion in 
sentencing.  See, e.g., Douglas A. Berman, Conceptualizing Booker, 38 ARIZ. ST. L.J. 
387, 422 (2006) (arguing that “[e]ncouraging judges to exercise reasoned judgment at 
sentencing is a step in the right direction as a matter of policy as well as a matter of 
constitutional jurisprudence”); Stephanos Bibas, White-Collar Plea Bargaining and 
Sentencing After Booker, 47 WM. & MARY L. REV. 721, 724, 740–41 (2005) (arguing 
that traditional excessive leniency in white-collar sentencing, which may arise from 
unconscious class and racial bias, could lead Congress to reassert its authority over 
sentencing after Booker); Joanna Shepherd, Blakely’s Silver Lining:  Sentencing 
Guidelines, Judicial Discretion, and Crime, 58 HASTINGS L.J. 533, 586–87 (2007) 
(arguing empirically that rigid sentencing guidelines cause increases in crime).  Others 
have suggested that either the Court or Congress may need to clarify or restrict the 
discretion district court judges exercise over sentencing after Booker.  See, e.g., Ronald 
J. Allen & Ethan Hastert, From Winship to Apprendi to Booker:  Constitutional 
Command or Constitutional Blunder?, 58 STAN. L. REV. 195, 200 (2005) (noting that 
either Congress or the Court can police sentencing discretion by lower courts with little 
impact upon jury decision making); Robert L. Boone, Comment, Booker Defined:  
Examining the Application of United States v. Booker in the Nation’s Most Divergent 
Circuit Courts, 95 CAL. L. REV. 1079, 1112 (2007) (“Pending clarification by the 
Supreme Court, or legislation by Congress, federal courts are likely to continue to take 
the middle road on thorny Booker-related issues; recognizing Booker in their analysis, 
but ultimately applying it narrowly.”). 
 27. See Berry, supra note 14, at 633 (“Prior to 1984, federal judges exercised 
discretion that was virtually ‘unfettered’ in determining sentences, guided only by 
broad sentence ranges provided by federal criminal statutes.”). 
 28. Id. at 635; see also KATE STITH & JOSÉ A. CABRANES, FEAR OF JUDGING:   
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Prosecutors had only slight ability to control sentencing:  charging decisions 
could extend or limit the maximum available sentence and under the 
Federal Rules of Criminal Procedure, prosecutors could agree to a specific 
sentence as long as the court accepted the plea agreement.29  

The Sentencing Reform Act of 1984 (SRA) altered the historical 
balance of power and delegated broad authority to the U.S. Sentencing 
Commission to review and rationalize the federal sentencing process.30  
Congress sought to create a more uniform sentencing structure and to 
enhance criminal punishments through the SRA.31  The SRA provided that 

SENTENCING GUIDELINES IN THE FEDERAL COURTS 9–13 (1998) (describing federal 
sentencing prior to the adoption of the U.S. Sentencing Guidelines); Mary Kreiner 
Ramirez, Just in Crime:  Guiding Economic Crime Reform After the Sarbanes-Oxley 
Act of 2002, 34 LOY. U. CHI. L.J. 359, 364–70 (2003) (describing federal indeterminate 
sentencing prior to the enactment of the Sentencing Reform Act of 1984 (SRA) and 
the implementation of the U.S. Sentencing Guidelines). 
 29.  See FED. R. CRIM. P. 11(c)(1)(C).  Aside from a specific term specified in 
a plea agreement, a judge had three options when imposing a sentence of 
imprisonment prior to the implementation of the Sentencing Guidelines.  See Frank O. 
Bowman, III, Fear of Law:  Thoughts on Fear of Judging and the State of the Federal 
Sentencing Guidelines, 44 ST. LOUIS U. L.J. 299, 302 n.12 (2000).  Bowman summarized 
the three options as follows:  the court could set a maximum term of imprisonment    
(1) of which the offender would be required to serve one-third before being eligible for 
parole (18 U.S.C. § 4205(a) (repealed 1984)); or (2) which specified a minimum term 
that was less than one-third of the maximum (18 U.S.C. § 4205(b)(1) (repealed 1984)); 
or (3) which specified that the Parole Commission may determine when the prisoner 
may be released on parole (18 U.S.C. § 4205(b)(2) (repealed 1984)).  Id. 
 30. See U.S. SENTENCING GUIDELINES MANUAL § 1A1.1 cmt. background 
(2007).  The Commission is a permanent independent agency of the judicial branch 
with seven voting members and two ex officio members.  28 U.S.C. §§ 991(a), 992 
(2006); U.S. SENTENCING GUIDELINES MANUAL § 1A1.1, editorial note (2007);  see also 
MARVIN E. FRANKEL, CRIMINAL SENTENCES:  LAW WITHOUT ORDER 103 (1973) 
(discussing the “unbridled powers of judges” with respect to sentencing); STITH & 
CABRANES, supra note 28, at 29–37 (recounting the historical drive to diminish 
discretion in sentencing that lead to the U.S. Sentencing Guidelines); Edward M. 
Kennedy, Foreword:  Federal Sentencing Guidelines Symposium, 29 AM. CRIM. L. REV. 
771, ix (1992) (detailing the undertaking by legislators to reform the American 
sentencing system).  
 31. See Sandra D. Jordan, Have We Come Full Circle?  Judicial Sentencing 
Discretion Revived in Booker and Fanfan, 33 PEPP. L. REV. 615, 617 (2006); see also 
Shepherd, supra note 26, at 538–40.   Under the prior indeterminate sentencing system, 
judges were not required to justify their sentencing decisions and appellate review was 
virtually nonexistent except in extraordinary circumstances when allegations of 
constitutional civil rights violations occurred.  See Ramirez, supra note 28, at 365–66.   
“[O]ften, the sentence reflected the judicial philosophy and even the prejudices of the 
individual judge.”  Jordan, supra, at 617.  See also Kennedy, supra note 30, at ix 
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no less than three of the seven voting members of the Commission must 
also be federal judges.32  The Commission promulgated the U.S. 
Sentencing Guidelines, which prescribe sentencing ranges for offenders of 
federal crimes.33  Congress retained ultimate authority over the Guidelines 
and could mandate specific sentences, such as mandatory minimum 
sentences for certain of

Departures from the otherwise mandatory sentencing ranges were 
permitted under the Guidelines in two circumstances:  (1) the prosecutor 
could move for a downward departure from the sentencing range due to 
substantial assistance to law enforcement by the defendant; or (2) the judge 
could grant an upward or downward departure from the sentencing range 
based upon circumstances not adequately taken into consideration by the 
Guidelines.35  Congress added an additional avenue of departure with 

(“Passage of the Act marked the end of a sentencing system that had long been a 
national disgrace.”). 
 32. See U.S. SENTENCING GUIDELINES MANUAL § 1A1.1 editorial note; 28 
U.S.C. § 991(a) (1984), amended by Prosecutorial Remedies and Other Tools to End 
the Exploitation of Children Today (PROTECT) Act of 2003, Pub. L. No. 108-21, § 
401(m), 117 Stat. 650, 675 (2003). 
 33. U.S. SENTENCING GUIDELINES MANUAL (2007).  The resulting guidelines 
provided narrow sentencing ranges based upon a point system that takes the following 
into account:  the type of crimes, specific characteristics of that crime, the defendant’s 
conduct (such as acceptance of responsibility or obstruction of justice), and the 
defendant’s criminal history.  See id. § 1B1.1.   Each range overlaps the preceding and 
succeeding range and the maximum of any range cannot exceed the minimum of that 
range by the greater of twenty-five percent or six months.  Id. § 1A1.1, editorial note; 
see id. ch. 5, pt. A.  Judges were expected to sentence within the calculated sentencing 
range in most cases.  See id. § 1A1.1, editorial note n.4(b). 
 34. See id. § 1A1.1 cmt. background.  The Commission is also tasked with the 
continuing responsibility to monitor the effect of the Guidelines and to recommend 
any subsequent changes to the Guidelines.  Id.; see, e.g., 21 U.S.C. §§ 841, 844, 846, 960, 
963 (2006); Anti-Drug Abuse Act of 1986, Pub. L. No. 99-570, 100 Stat. 3207 (1986) 
(setting mandatory minimums embracing disparate sanctions for crack versus cocaine 
violations).  But see 18 U.S.C. § 3553(f) (2006) (safety valve provisions).  Indeed, the 
disparity in sentencing amounted to a 100-to-1 punishment ratio and fell 
disproportionately on African-Americans.   David A. Sklansky, Cocaine, Race, and 
Equal Protection, 47 STAN. L. REV. 1283, 1289 (1995) (finding that during one twelve-
month period “more than 91 percent of all federal crack defendants were black; only 3 
percent were white” and “[d]uring this same period, by way of contrast, blacks 
accounted for only slightly over 27 percent of federal prosecutions for powder cocaine, 
and 28 percent of federal prosecutions generally”).    
 35. See U.S. SENTENCING GUIDELINES MANUAL § 5K1.1, 5K2.0 (2007).  
Nonsubstantial assistance guilty pleas are sometimes accompanied by a government 
agreement to recommend or consent to a downward departure by the judge.  See, e.g., 
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“fast-track” pleas, authorized under the PROTECT Act, to encourage 
early pleas by defendants in districts with heavy caseloads.36  In addition to 
control over two of the three avenues of departure,37 prosecutors could use 
the Guidelines effectively to calculate the likely sentence of a defendant for 
any charge and make their charging decisions accordingly.38  Consequently, 
the SRA had greatly narrowed judicial discretion while expanding the 
sentencing power of Congress and the executive.39  

The Guidelines prompted legal wrangling from the outset.  Early 
challenges to the constitutionality of the Guidelines were rejected in 
Mistretta v. United States, which upheld the delegation of authority for 
promulgating the Guidelines to the judicial branch.40  In 2003, Congress 

U.S. SENTENCING COMM’N, 2002 SOURCEBOOK OF FEDERAL SENTENCING STATISTICS 
53, fig. G (2002), available at http://www.ussc.gov/ANNRPT/2002/fig-g.pdf (last visited 
Apr. 6, 2009) (providing four categories for sentences:  (1) within range, (2) substantial 
assistance departures, (3) other downward departures, and (4) upward departures); see 
also Frank O. Bowman, III, The Year of Jubilee . . . or Maybe Not:  Some Preliminary 
Observations About the Operation of the Federal Sentencing System After Booker, 43 
HOUS. L. REV. 279, 302–03 (2006).  In 1996, the Supreme Court held that sentencing 
departures “outside the heartland” of the Guidelines were subject to appellate review 
applying an abuse of discretion standard.  Koon v. United States, 518 U.S. 81, 91, 111–
13 (1996) (recognizing that some cases will fall “outside the heartland” of the offense as 
defined within the Guidelines and that a departure may be warranted if doing so is 
reasonable). 
 36. See PROTECT Act, Pub. L. No. 108-21, § 401(m), 117 Stat. 650, 675 
(2003); ROGER W. HAINES JR. ET AL., FEDERAL SENTENCING GUIDELINES HANDBOOK 
1684–86 (2004) (describing fast-track pleas, including the requirement that defendants 
waive numerous trial and appellate rights). 
 37. See Daniel Richman, Federal Sentencing in 2007:  The Supreme Court 
Holds—The Center Doesn’t, 117 YALE L.J. 1374, 1389–90 (2008) (discussing the 
Attorney General’s oversight of fast-track pleas by highlighting a memorandum from 
U.S. Attorney General John Ashcroft ordering prosecutors to “‘charge and pursue the 
most serious, readily provable offense’” except when authorized by Attorney General 
not to (quoting Memorandum from John Ashcroft, Attorny Gen., to All Federal 
Prosecutors (Sept. 22, 2003), available at http://www.usdoj.gov/opa/pr/2003/September/ 
03_ag_516.htm)). 
 38. See Frank O. Bowman, III & Michael Heise, Quiet Rebellion?  Explaining 
Nearly a Decade of Declining Federal Drug Sentences, 86 IOWA L. REV. 1043, 1120–22 
(2001) (describing federal prosecutors’ use of charge bargaining in plea agreements to 
achieve the desired sentencing result). 
 39. See Nancy Gertner, Sentencing Reform:  When Everyone Behaves Badly, 
57 ME. L. REV. 569, 571 (2005) (“Discretion is hydraulic; you take it away from one 
and it flows to another.”). 
 40. Mistretta v. United States, 488 U.S. 361, 412 (1989); see Bowman & Heise,  
supra note 38, at 1083–84 (discussing the various Supreme Court and circuit court 
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further altered the balance of power when it rewrote part of the Guidelines 
without imput from the Sentencing Commission and changed the 
composition of the Commission from “[a]t least three” judges to “[n]ot 
more than three” judges.41  This legislative change, urged by the 
Department of Justice,42 assured that judges could never be a majority of 
the Commission, implying a lack of confidence in the ability of the judiciary 
to meaningfully evaluate appropriate sentences.43  The Judicial Conference 
of the United States opposed this provision and several others proposed in 
the Feeney Amendment44 to the PROTECT Act45 prior to its passage.46  
The Judicial Conference also urged repeal of the Feeney Amendment 
provisions after the Act’s passage because the judiciary and the Sentencing 
Commission had not been consulted regarding the legislation.47  Congress 

decisions that upheld the constitutionality of the Guidelines over numerous attacks). 
 41. See PROTECT Act, Pub. L. No. 108-21, § 401(n)(1), 117 Stat. 650, 676 
(2003).  This legislation amended 28 U.S.C. § 991 and was signed into law on April 30, 
2003.  Id.; see also Stephanos Bibas, The Feeney Amendment and the Continuing Rise of 
Prosecutorial Power to Plea Bargain, 94 J. CRIM. L. & CRIMINOLOGY 295, 297 (2004). 
 42. See Richman, supra note 37, at 1389–90.  
 43. See Frank O. Bowman, III, No Time for Judges:  With Feeney 
Amendment, Justice Department Seeks Control of Federal Sentencing, LEGAL TIMES, 
Apr. 21, 2003, at 67 (providing evidence that the Feeney Amendment requires that 
“‘no more than three’ commissioners may be judges”). 
 44. H. R. REP. NO. 108-48, at 4–13 (2003).   
 45. See, e.g., PROTECT Act, Pub. L. No. 108-21, § 401(d), (e), (g), (h), (l), (j), 
(m), & (n), 117 Stat. 651, 670–75 (2003). 
 46. See REPORT OF THE PROCEEDINGS OF THE JUDICIAL CONFERENCE OF THE 
UNITED STATES 5–6, 18–20 (Sept. 23, 2003) [hereinafter SEPT. 2003 PROCEEDINGS].  
The Judicial Conference’s Committee on Criminal Law reacted to the March 27, 2003 
approval by the House of Representatives of the Feeney Amendment by expediting 
review of the proposed legislation through the executive committee.  Id. at 5.  Concerns 
included legislation to limit downward departures and to substitute de novo appellate 
review in place of the “due deference” standard of review applied to a judge’s 
application of the guidelines to the facts of a case granting a downward departure.  Id.  
 47. Id. at 19.  At the Judicial Conference meeting in September of 2003, the 
judges renewed their concerns and opposition raised in April, agreeing to the 
following:  (1) Request Congress to establish standards to protect confidentiality of 
sensitive court records prior to requiring their release to the House and Senate 
Judiciary Committees; (2) Oppose requirements that data files containing judge-
specific information be released by the Sentencing Commission and forwarded to the 
House and Senate Judiciary Committees; (3) Oppose the directive that the Sentencing 
Commission develop further limits on departures, and “limiting the authority of the 
courts and the United States attorneys’ offices to develop and implement early 
disposition programs;” and (4) Oppose “[t]he amendment of 28 U.S.C. § 991(a) to limit 
the number of judges who may be members of the Sentencing Commission.”  Id. at 19–
20.  
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was concerned with limiting judicial discretion to depart from the 
Guidelines and appeared determined to exercise greater sentencing 
oversight.48  Thus, the PROTECT Act implemented reporting 
requirements to further this end.49  The requirement to include district 
judge names, rather than simply the districts from which downward 
departures were issued, appeared intended to threaten judicial 
independence rather than merely monitor Guidelines adherence.50   

In 2004, the Supreme Court addressed state sentencing guidelines.  
Blakely v. Washington51 extended the logic of Apprendi v. New Jersey,52 in 
which the Court ruled that ‘“[o]ther than the fact of a prior conviction, any 
fact that increases the penalty for a crime beyond the prescribed statutory 
maximum must be submitted to a jury, and proved beyond a reasonable 
doubt.’”53  Blakely held that the maximum available sentence is one the 
trial judge may impose without any additional factual findings by the 
court.54  The Court specifically declined to address the validity of other 
presumptive sentencing guidelines schemes, including the U.S. Sentencing 

 48. See Bibas, supra note 41, at 304. 
 49. The reporting requirements imposed by the PROTECT Act included 
several provisions.  First, courts must describe with specificity in the written judgment 
the reasons relied on when departing from sentencing guidelines.  See PROTECT Act, 
Pub. L. No. 108-21, § 401, 117 Stat. 650, 669 (2003) (current version at 18 U.S.C. § 
3553(c) (2006)).  Courts must also submit a statement of reasons for the sentence 
(including reasons for any departure) to the U.S. Sentencing Commission.  Id. at 672 
(current version at 28 U.S.C. § 994(w) (2006)).  Finally, the Attorney General must 
make a report of any downward departure to the House and Senate Judiciary 
Committees and include the sentencing judge’s name in the report.  Id. at 674–75.   
 50. See Deanell Reece Tacha, Commentary, What Do Judges Think About the 
Feeney Amendment?, 88 JUDICATURE 8, 11 (2004) (“Unfortunately, systematic 
collection of judge-specific data suggests an effort to affect a judge’s performance on 
the bench.”).  
 51. Blakely v. Washington, 542 U.S. 296 (2004).  The Supreme Court found 
that the defendant’s Sixth Amendment constitutional right to a jury trial was violated 
in a Washington state case in which the sentencing court—under a state sentencing 
guidelines scheme—departed from the “standard range” in sentencing the defendant 
and found that the defendant had acted with “deliberate cruelty,” a statutorily defined 
ground for departure under the state sentencing scheme.  Id. at 300–08.   
 52. Apprendi v. New Jersey, 530 U.S. 466 (2000). 
 53. Blakely, 542 U.S. at 301 (quoting Apprendi, 530 U.S. at 490).  In finding 
the sentencing scheme unconstitutional, the Court reasoned in Blakely that “the 
‘statutory maximum’ for Apprendi purposes is the maximum sentence a judge may 
impose solely on the basis of the facts reflected in the jury verdict or admitted by the 
defendant.”  Id. at 303 (emphasis omitted).   
 54. Id. at 303–04.   
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Guidelines, despite the similarity of those sentencing schemes.55  
Nevertheless, the impact of the decision disrupted federal courts because 
the Court’s reasoning undermined confidence in the constitutionality of the 
U.S. Sentencing Guidelines.56  

One year later, the Court addressed the issue directly in Booker.57  In 
Booker, the Court followed the reasoning in Blakely to find the U.S. 
Sentencing Guidelines unconstitutional; however, it also determined that 
the Guidelines could be saved by severing and excising those sections of 
the statute that made the Guidelines mandatory and declaring the 
Guidelines to be advisory.58  The district court was to take the advisory 
guidelines along with other sentencing factors enumerated in 18 U.S.C. § 
3553(a) into account.59  The district court could impose a sentence outside 
the range in order to “tailor the sentence in light of the other statutory 
concerns” in § 3553(a),60 including imposing “a sentence sufficient, but not 
greater than necessary,” to provide “just punishment” of a defendant.61  

 55.  Id. at 308 (“[W]e are not . . . ‘finding determinate sentencing schemes 
unconstitutional.’” (quoting Brief for Respondent 34)). 
 56. See Douglas A. Berman, The Roots and Realities of Blakely, 19 CRIM. 
JUST. 5, 11 (2005); see generally Albert W. Alschuler, To Sever or Not to Sever?  Why 
Blakely Requires Action by Congress, 17 FED. SENT’G. REP. 11 (2004) (ridiculing 
inaction by Congress to solve problems caused by Blakely and proposing a new 
sentencing system where “judges would be guided but not bound by sentencing 
guidelines”); Douglas A. Berman, Examining the Blakely Earthquake and Its 
Aftershocks, 16 FED. SENT’G. REP. 307 (2004) (describing the immediate impact of the 
decision on federal sentencing, the subsequent circuit splits regarding the 
constitutionality of the U.S. Sentencing Guidelines, and the position of the U.S. 
Department of Justice). 
 57. United States v. Booker, 543 U.S. 220 (2005).  
 58. The Court severed and excised 18 U.S.C. § 3553(b)(1) and § 3742(e). Id. 
at 245 (Breyer, J., opinion of the Court in part).  After calculating the advisory 
Guidelines range, the district court may then impose a sentence outside the range in 
order to “tailor the sentence in light of the other statutory concerns” in § 3553(a).  Id. 
at 245–46.  
 59. Id. at 259–260, 264. 
 60. Id. at 245–46 (citing 18 U.S.C. § 3553(a) (2000 & Supp. IV)).   
 61. Id. at 268 (Appendix to the Opinion of the Court).  The language of 18 
U.S.C. § 3553(a) takes into account the nature of the crime, the criminal history of the 
defendant, and the various purposes of punishment in arriving at a “just punishment”: 

(a) FACTORS TO BE CONSIDERED IN IMPOSING A SENTENCE.—The court 
shall impose a sentence sufficient, but not greater than necessary, to 
comply with the purposes set forth in paragraph (2) of this subsection.  
The court, in determining the particular sentence to be imposed, shall 
consider—   
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Booker reintroduced discretion into the district courts in a measure not 
possessed since the Guidelines first went into effect.62  The change from 
mandatory to advisory guidelines shifted discretion away from prosecutors 
and back toward judges.63  Most of the district court judges sitting on the 
federal bench have spent the majority, if not all, of their tenure as judges 
under the strictures of the Guidelines.64  With recent Supreme Court 
decisions, judges are freed from those strictures and assured that their 
reasonable exercise of discretion will be affirmed.65 

(1) the nature and circumstances of the offense and the history and 
characteristics of the defendant; 

(2) the need for the sentence imposed—  

(A) to reflect the seriousness of the offense, to promote respect for the law, 
and to provide just punishment for the offense; 

(B) to afford adequate deterrence to criminal conduct; 

(C) to protect the public from further crimes of the defendant; and 

(D) to provide the defendant with needed educational or vocational training, 
medical care, or other correctional treatment in the most effective 
manner. 

18 U.S.C. § 3553(a) (2006). 
 62. See supra note 31 and accompanying text. 
 63. Bibas, supra note 26, at 731 (“Booker’s flexibility restores some balance 
of power by preventing prosecutors from unilaterally promising or threatening certain 
results upon trial and upon plea.  Judges regain more power to adjust sentences to fit 
their ex post perceptions of individual defendants’ blameworthiness and need for 
specific deterrence.”). 
 64. See Sheldon Goldman et al., Picking Judges in a Time of Turmoil: W. 
Bush’s Judiciary During the 109th Congress, 90 JUDICATURE 252, 277 (2007) (noting 
that George W. Bush appointed 203 district judges in his first six years and Bill Clinton 
appointed 305 district judges throughout his entire presidency); FEDERAL COURTS 
MANAGEMENT STATISTICS, U.S. DISTRICT COURTS—JUDICIAL CASELOAD PROFILE 
(2007), http://www.uscourts.gov/cgi-bin/cmsd2007.pl (follow “Generate” hyperlink) 
[hereinafter JUDICIAL CASELOAD PROFILE] (showing that 678 district court positions 
were authorized in 2007). 
 65. In Kimbrough v. United States, the Court considered whether a district 
court may find the advisory guidelines for crack-cocaine sentencing unreasonable and 
exercise its discretion to award a lower term of imprisonment.  Kimbrough v. United 
States, 128 S. Ct. 558, 576 (2007).  In assessing the district court’s reasonable exercise of 
discretion, the Court embraced the institutional role of the U.S. Sentencing 
Commission to “formulate and constantly refine national sentencing standards” based 
upon empirical data and national experience, guided by the expertise of a professional 
staff.  Id. at 574.  The Court also acknowledged that the crack-cocaine guidelines at 
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Attempts to salvage some of the mandatory nature of the U.S. 
Sentencing Guidelines have focused primarily on adjusting their structure, 
both to simplify the rubric and to address some of the chief criticisms of the 
Supreme Court and others.66  The Federal Judicial Conference’s 
preference is to retain the judiciary’s reacquired discretion.67  The 
underlying concern is one of judicial independence.68  Increasingly, courts 
stray from the strictures of the Guidelines.69  The Court now identifies a 

issue in the case were not the product of the Commission’s expertise; rather, they were 
the consequence of the Anti-Drug Abuse Act of 1986, which imposed mandatory 
minimums with a disparate sentencing structure that was contrary to the Commission’s 
position that the crack–powder disparity produced disproportionately harsh sanctions.  
Id. at 566–67.  Thus, the Court recognized that a district court might conclude that 
imposing such a sentence could be contrary to the statutory prohibition in 18 U.S.C. § 
3553(a) that “a court shall impose a sentence sufficient, but not greater than 
necessary,” to provide just punishment of a defendant.  Kimbrough, 128 S. Ct. at 575 
(quoting U.S.C. § 3553(a)(2)). 
 66. See Frank O. Bowman, III, ‘Tis a Gift to Be Simple:  A Model Reform of 
Federal Sentencing Guidelines, 18 FED. SENT’G REP. 301, 301 (2006) (as of June 1, 2006, 
there had “been little or no discussion among representatives of the primary 
institutional actors in federal sentencing—Congress, the Sentencing Commission, the 
judiciary, the Justice Department, and the defense bar—about significant reform of the 
federal sentencing regime”); see also Excerpts from Principles for Sentencing Systems:  
A Background Report, 18 FED. SENT’G REP.  207, 207 (2006); Constitution Project 
Sentencing Initiative, Recommendations for Federal Criminal Sentencing in a Post-
Booker World, 18 FED. SENT’G REP. 1, 5 (2006) (recommending, in part, that Congress 
“take no action at the present time to enact sentencing legislation in response to the 
Supreme Court’s decision in United States v. Booker”); THE CONSTITUTION PROJECT, 
THE CONSTITUTION PROJECT’S SENTENCING INITIATIVE:  PRINCIPLES FOR THE DESIGN 
AND REFORM OF SENTENCING SYSTEMS, http://www.constitutionproject.org/ 
pdf/senten cing_principles2.pdf (last visited Apr. 6, 2009). 
 67. See REPORT OF THE PROCEEDINGS OF THE JUDICIAL CONFERENCE OF THE 
UNITED STATES 15, 16 (Mar. 15, 2005) (agreeing to “[u]rge Congress to take no 
immediate legislative action and instead to maintain an advisory sentencing guidelines 
system” and to “[o]ppose legislation that would respond to the Supreme Court’s 
decision [in United States v. Booker] by (1) raising directly the upper limit of each 
guidelines range or (2) expanding the use of mandatory minimum sentences”); see also 
id. at 15 (delegating to the committee on criminal law the authority to “develop 
educational programs, forms, and other similar guidance for judges and probation 
officers”).  
 68. See Editorial, The War on Courts and Other Wars, 90 JUDICATURE 148 
(2007) (suggesting that calls for judicial accountability are political tools to undermine 
judicial independence and obtain “judicial subservience” to the will of elected 
politicians and political interest groups).  
 69. See U.S. SENTENCING COMM’N, PRELIMINARY POST-KIMBROUGH/GALL 
DATA REPORT 2 tbl. 1 (2008) (comparing percentage of federal criminal cases 
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singular concern on appeal in each departure case:  rea

Reasonableness is the optimal outcome of the exercise of discretion.  
Yet, without constraints on discretion, judges may “impose their ‘personal’ 
values” on sentencing decisions.71  The SRA came about because of 
legitimate concerns about the lack of uniformity and risk of judicial bias in 
sentencing.72  Booker provides an opportunity for the judiciary to reduce 
those risks and to enhance reasonableness in the exercise of discretion that 
would thereby discourage legislative (i.e., political) interference with 
judicial discretion. 

II.  INFLUENTIAL FACTORS SHAPING DISCRETIONARY DECISIONS 

Ronald Dworkin colorfully analogized judicial discretion to a 
doughnut hole, where discretion is the hole, restrained by the rules (i.e., the 
doughnut) that surround it.73  The legal and procedural rules pertinent to 
the issues before a court certainly impact discretionary sentencing, but the 
personal experiences and attitudes of the judge also filter in.74  

sentenced within the guideline range for two relevant periods:  the post-Booker period, 
with 61.3% sentenced within guideline range; and the post-Kimbrough/Gall period, 
with 59.7% sentenced within guideline range); see also Bowman, supra note 35, at 297–
99 (evaluating the statistical information from the U.S. Sentencing Commission 
regarding guidelines departures since the Booker decision and concluding that 
departures have increased in all circuits since Booker, but more in some circuits than in 
others); see generally U.S. SENTENCING COMM’N, FINAL REPORT ON THE IMPACT OF 
UNITED STATES V. BOOKER ON FEDERAL SENTENCING (2006), http://www.ussc.gov/boo 
ker_report/Booker_Report.pdf. 
 70. See Kimbrough v. United States, 128 S. Ct. 558, 576 (2007); Gall v. United 
States, 128 S. Ct. 586, 600 (2007); Rita v. United States, 127 S. Ct. 2456, 2462–63 (2007).  
Reasonableness has been a cornerstone of appellate review of sentencing.  See 18 
U.S.C. § 3553(a); United States v. Booker, 543 U.S. 220, 260–61 (2005) (recognizing 
that 18 U.S.C. § 3742(e)(3) (1994) required appellate courts to review a sentencing 
departure to assess whether it was “unreasonable” in light of the factors set forth in § 
3553(a), and that such considerations remain through “two decades of appellate 
practice” despite the PROTECT Act’s revision of § 3742(e) and the Court’s decision in 
Booker to sever and excise § 3742(e)).  
 71. WINTER, supra note 15, at 310; see also Bibas, supra note 26, at 724 
(suggesting that traditional judicial austerity in white-collar sentencing arises from 
cultural and demographic affinity); Jordan, supra note 31, at 616–17 (suggesting that 
too much discretion invites prejudice).   
 72. See supra note 31. 
 73. RONALD DWORKIN, TAKING RIGHTS SERIOUSLY 31 (1977) (“Discretion, 
like the hole in a doughnut, does not exist except as an area left open by a surrounding 
belt of restriction.”). 
 74. Guthrie et al., supra note 22, at 42–43 (suggesting that some reforms may 
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Employment success, financial stability, culture, race, gender, age, and 
political ideology influence one’s attitudes and discretionary decision 
making.75  No perspective should preclude acknowledging that some bias 
may be implicit, associational, and unrecognized.   

A.  Appellate Review and Normative Forces 

Scholars debate the sources of and limits on discretion by looking at 
the effectiveness of the appellate process in constraining the discretion of 
judges76 and the normative force of the law on decision making.77  Courts 
are expected to follow precedent established by the “controlling” authority 
of appellate courts.  However, because of the factual nature of criminal 
cases, trial courts have considerable influence on case-by-case outcomes.78  
Moreover, a trial court may risk reversal by ruling against precedential 
authority knowing that not all cases will be reviewed and not all reviewed 
cases will assuredly be reversed.79  

enhance “accuracy” in judicial decision making by facilitating more “deliberative 
decisions”). 
 75. See id. at 28, 43 (finding empirically that judges may rely too much on 
intuitive decisions that are in error, but these errors can be overcome, resulting in more 
deliberative decisions being made by judges). 
 76. See Pauline T. Kim, Lower Court Discretion, 82 N.Y.U. L. REV. 383, 396–
403 (2007) (countering principal–agent models by which positive political theory 
maintains that fear of reversal by appellate courts leads to lower court compliance).  A 
practical assessment reveals that, given the number of cases that are appealed, the 
unpredictability of which three-judge panel will review the case, and the fact that some 
cases will not be reversed, the risk is not that significant.  Id. at 397–98.  Also, some 
judges may affirmatively expect reversal, but it may enhance their stature if political 
parties are attracted to their positions and view them as candidates for promotion.  Id. 
at 401–02; see also Charles M. Cameron et al., Strategic Auditing in a Political 
Hierarchy:  An Informational Model of the Supreme Court’s Certiorari Decisions, 94 
AM. POL. SCI. REV. 101, 102 (2000) (concluding that appellate reversals diminish 
professional stature and status under the principle–agent model); Richard A. Posner, 
Judicial Behavior and Performance:  An Economic Approach, 32 FLA. ST. U. L. REV. 
1259, 1273 (2005) (concluding that “the threat of reversal cannot operate as a 
significant constraint on circuit judges’ decisions” because so few cases are reviewed by 
the Supreme Court).  
 77. Empirical studies have looked at legal preferences of judges in decision 
making, the socialization process of judges, and role perceptions of judges.  See 
generally Kim, supra note 76, at 405–07 nn.86–96.  Professor Kim argues that “judges 
care both about adherence to the law and about policy outcomes.”  Id. at 407.  
 78. See Donald R. Songer, The Circuit Courts of Appeals, in THE AMERICAN 
COURTS:  A CRITICAL ASSESSMENT 35, 44–45 (John B. Gates & Charles A. Johnson 
eds., 1991).  
 79. See SARA C. BENESH, THE U.S. COURT OF APPEALS AND THE LAW OF 
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Besides normative forces that limit discretion, other influential factors 
shape discretionary decisions.  Scholars have speculated that desire for 
promotion can be influential.80  Moreover, socialization of judges may 
encourage conformity that favors outcomes supported by the ruling class 
because persons traditionally selected to be federal judges come from 
similar social and class backgrounds and act in conformity with those 
experiences.81  In addition, once a judge joins the bench, that judge gains a 
new social identity linked to the position and is likely to respond with 
greater loyalty to that group, thereby altering the judge’s discretionary 
choices.82 

B.  Bias and Diversity 

While characteristics sought in good judging include intelligence, 
fairness, integrity, impartiality,83 and good temperament,84 other 

CONFESSIONS:  PERSPECTIVES ON THE HIERARCHY OF JUSTICE 17–18 (2002) (“One 
might expect that trial courts will be more successful in ignoring or defying precedent 
than will appellate courts, as the trial court judge’s professional scrutiny is not as great 
as, for example, that of a Court of Appeals judge.”); Kim, supra note 76, at 397–98. 
 80. See LAWRENCE BAUM, JUDGES AND THEIR AUDIENCES:  A PERSPECTIVE 
ON JUDICIAL BEHAVIOR 3 (2006) (pointing out that the impact of lower judges’ 
“decision[s] on the prospect for such a promotion is normally very slight”).  But see 
RICHARD A. POSNER, OVERCOMING LAW 111 (1995); Kim, supra note 76, at 401–02 
(highlighting the fact that “prospects for promotion—at least to higher judicial office—
are quite small for most federal judges”). 
 81. See WINTER, supra note 15, at 323 (courts, like all organs of republican 
governments, must respect “conventional values of the culture” in order to maintain 
legitimacy); see also Jan G. Deutsch, Neutrality, Legitimacy, and the Supreme Court:  
Some Intersections Between Law and Political Science, 20 STAN. L. REV. 169, 259 (1968) 
(discussing how constraints on the Supreme Court can be identified “only by 
examining the extent to which individual Justices have internalized the community 
consensus that defines the Court’s sphere of competence”).  
 82. See Kristin A. Lane et al., Me and My Group:  Cultural Status Can Disrupt 
Cognitive Consistency, 23 SOC. COGNITION 353, 382 (2005).  Thirty years of evidence 
suggest that in-group favoritism is a robust and nearly ubiquitous fact of social life.  See 
id. at 353–54.  “Much of the most influential research focuses on how group 
membership changes an individual’s personal identity to produce a new social identity.”  
Neal Kumar Katyal, Conspiracy Theory, 112 YALE L.J. 1307, 1316 (2003).   
 83. See MODEL CODE OF JUDICIAL CONDUCT R. 2.2 (2007).  Studies confirm 
that judges frequently fall prey to stereotypical thinking.  See generally MILLS, supra 
note 15, at 40–61 (detailing studies showing that many judges’ thinking is mired in 
cultural stereotypes).  
 84. The ABA Standing Committee on the Federal Judiciary limits its review 
of candidates for the federal judiciary to issues bearing on prospective nominees’ 
professional qualifications, including “integrity, professional competence and judicial 
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characteristics are bound to influence personal experience and outlook, 
such as race85 and gender.86  Indeed, those who advocate for diversity on 
the bench maintain that diversity will “bring traditionally excluded 
perspectives to [judges’] work.”87   

In the last thirty-five years, the federal judiciary has begun to acquire 
meaningful diversity on the bench, although presently only one woman and 
one African-American sit on the U.S. Supreme Court.88  Traditionally, 

temperament.”  American Bar Association-Standing Committee on the Federal 
Judiciary, http://www.abanet.org/scfedjud/  (last visited Feb. 25, 2009); see also KEVIN 
L. LYLES, THE GATEKEEPERS:  FEDERAL DISTRICT COURTS IN THE POLITICAL 
PROCESS 50 (1997) (examining the ABA’s procedures, guidelines, and factors for 
considering prospective judicial nominees).     
 85. Compare JUDGES ON JUDGING:  VIEWS FROM THE BENCH (David M. 
O’Brien ed., 2004) (collecting essays by leading jurists—the vast majority of whom are 
white—in which those jurists discuss issues facing judges), with BLACK JUDGES ON 
JUSTICE:  PERSPECTIVES FROM THE BENCH (Linn Washington ed., 1994) (collecting 
essays by black jurists who discuss issues relating to judges and judging in light of the 
perspectives they have developed on account of their race).  The “iron law of 
persuasion” requires an open mind.  See WINTER, supra note 15, at 320.   

What is true for reason is true for eloquence; both must find receptive ground 
if they are to do any work at all.  To be effective, the advocate must not only 
know the audience but also be able to speak to it.  Persuasion, in other words, 
is constrained by what the audience already believes.   

Id. (summing up lessons learned from a guilty verdict by an all-white jury against an 
African-American defendant, in which a juror remarked on the eloquence of attorney 
John Thurgood Marshall, an African-American).   
 86. See Suzanna Sherry, Civic Virtue and the Feminine Voice in Constitutional 
Adjudication, 72 VA. L. REV. 543, 613 (1986). 
 87. Rorie Spill Solberg, Diversity and George W. Bush’s Judicial 
Appointments:  Serving Two Masters, 88 JUDICATURE 276, 276 (2005); see also 
Sherrilyn A. Ifill, Racial Diversity on the Bench:  Beyond Role Models and Public 
Confidence, 57 WASH. & LEE L. REV. 405, 409–12 (2000) (advocating racial diversity on 
the bench); Sherry, supra note 86 (concluding that “regardless of the content of a 
feminine perspective, recognition of its existence and its different voice might itself 
change the outcome of some cases”). 
 88. Until President Jimmy Carter appointed twenty-nine women during his 
term in office, appointment of women to the federal judiciary had not exceeded two in 
any president’s tenure; Carter also greatly expanded appointments of persons of color, 
appointing twenty-eight African-Americans, fourteen Hispanics, and one Asian—
21.3% of his total appointments.  See LYLES, supra note 84, at 64–65 (listing by race, 
ethnicity, and gender, among other factors, the federal district court appointees of each 
president from President John Kennedy through President Bill Clinton).  The greatest 
gains for diversity in the federal judiciary came during President Bill Clinton’s first 
term, when approximately half of his appointments were persons of color and women.  
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federal district judges were overwhelming white and male.89  In the last 
fifteen years, about seventy-five percent of the 678 authorized district court 
judgeships have opened and at least one-third of those have been filled by 
nontraditional (female or persons of color) appointments.90  Most 
strikingly, the proportion of nontraditional judges in active service on the 
federal district court bench is now about thirty-seven percent.91   

Despite political backing in the judicial confirmation process, women 
and persons of color still suffer disproportionately.92  Nominations of 
women and persons of color were rejected more often than those of white 
males during both the Clinton and Bush administrations and were marked 
by extended delays in setting hearings.93  Even when ABA judicial ratings 

See Sheldon Goldman et al., Clinton’s Judges:  Summing Up the Legacy, 84 
JUDICATURE 228, 243 (2001) (reporting that 52.1% of all judicial appointees in 
President Clinton’s first term were “nontraditional”—that is, not white and male).  
President Clinton appointed eighty-seven women (28.5% of his district court 
appointees), fifty-three African-Americans (more than 17% of his district court 
appointees), and eighteen Hispanic judges to the federal district court in his eight years 
in office.  Id. at 245.   
 89. LYLES, supra note 84, at 276.  By 1993, there were 809 federal district 
judges, including both active and senior judges.  See id. at 277.  In 1992–1993, Kevin L. 
Lyles conducted a National District Court Judge Survey, contacting all active and 
senior federal district judges listed in the Judicial Staff Directory for the survey.  Id. at 
275.  At that time, only about seven percent of the judges were persons of color and 
nine percent were female.  See id. at 276–77.   
 90. See JUDICIAL CASELOAD PROFILE, supra note 64 (showing that as of 2007 
there were 678 federal district court judgeships); 28 U.S.C. § 133 (2006) (providing the 
breakdown of federal district court judgeships by state).  President George W. Bush 
appointed 203 district judges in his first six years, including forty females and thirty-five 
persons of color; President Bill Clinton appointed 305 district judges including eighty-
seven females and seventy-six persons of color.   Goldman et al., supra note 64, at 277.   
 91. Sara Schiavoni & Gerard Gryski, Diversity on the Bench, 90 JUDICATURE 
268, 268 tbl. 1 (2007) (indicating there were 281 total nontraditional district court 
judges in 2007, but that some nontraditional judges (31) are classified in more than one 
category, such as African-American and female).  Thus, by taking the total number of 
nontraditional judges (281), substracting the number of double-counted nontraditional 
judges (31), and dividing that number by the total number of district court judges (678), 
one can ascertain the percentage of nontraditional district court judges (37%).  See 
JUDICIAL CASELOAD PROFILE, supra note 64 (indicating there are 678 total district 
court judgeships). 
 92. See Garland W. Allison, Delay in Senate Confirmation of Federal Judicial 
Nominees, 80 JUDICATURE 8, 9 (1996) (“Clinton has appointed record numbers of 
women and racial minorities, greatly diversifying the federal bench[,] . . . ‘reversing the 
trend to the right under the Reagan and Bush Adminstrations.’”) (citations omitted). 
 93. See Goldman et al., supra note 64, at 275–76 (about one in three district 
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are factored in, the additional delay in confirming nominees who were 
female or of color was considerable.94   

Another disparity that falls along gender and ethnicity lines is the 
professional experience of those nominees.  Of the Bush appointees, three-
fourths of the appointments that were female or persons of color had prior 
judicial experience, while over half of those who are white and male did 
not have previous judicial experience.95  Less than thirteen percent of 
nontraditional appointments lacked judicial or prosecutorial experience, 
while white male appointments were more than twice as likely to lack such 
experience.96  The judicial and prosecutorial experience appeared to 
compensate for a lack of past prominent political activity in that only one-
third of nontraditional appointments had such experience as compared to 
over fifty percent of white male appointments.97   

Even as gender and cultural diversity are on the rise, one final aspect 
of limited representation on the bench is economic diversity.  Over half of 
the appointees named by President George W. Bush enjoyed a net worth in 
excess of one million dollars when appointed.98  The appointment of 
millionaires to the court is no surprise—the salary for federal judges has 
declined in real terms nearly twenty-seven percent between 1969 and 2007, 
while the average American worker’s salary has increased about twenty-
three percent over that same period.99  The increasing relative disparity in 

court nominations that went unconfirmed were women).  
 94. Id. at 276 (noting that almost seven in ten appointees received the highest 
ratings from the ABA, the greatest proportion in the last five presidential 
administrations). 
 95. See Sheldon Goldman et al., W. Bush’s Judiciary:  The First Term Record, 
88 JUDICATURE 244, 272 (2005).  Additionally, “almost two-thirds of the nontraditional 
appointees were serving on the bench [at the time of the nomination] compared to less 
than 45 percent of the traditional appointees.”  Id. at 267. 
 96. Id. at 268. 
 97. Id.  
 98. See id. at 272 (stating that “the proportion of those with a net worth in 
excess of $1 million reached its highest level with the W. Bush appointees.  Over half 
the appointees fell into this category, up from 38 percent of the Clinton appointees.”).  
 99. See Federal Judicial Compensation:  Hearing Before the Subcomm. on 
Courts, the Internet, and Intellectual Property of the H. Comm. on the Judiciary, 110th 
Cong. 15 (2007) [hereinafter Hearing] (statement of Stephen Breyer, Associate J., 
United States Supreme Court), available at  http://judiciary.house.gov/hearings/April20 
07/hear_041907_2.html.  Justice Breyer has compared federal judicial pay to that of top 
law professors over the 1969 to 2007 period and noted that in 1969, a federal district 
court judge earned about forty percent more than a professor, but in 2007, a federal 
district court judge earned about half of what top law professors are paid.  See id. at 15–
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judicial compensation suggests that one must have the personal financial 
means to afford the relatively declining salary structure of the federal 
judiciary.100  Financial independence or having earned one’s wealth in the 
private sector are two likely sources, but the comparatively low salaries 
may limit the attraction of a lifetime appointment if a candidate’s primary 
source of income is salary.101 

A 1992–93 survey of federal district judges revealed a number of 
differences regarding the perceived impact of political ideology, gender, 
and race upon discretionary decision making.102  Well over half of those 
responding to the survey—and up to eighty-eight percent of African-
American judges—admitted that their own personal attitudes and values 
affect their discretionary judgments on the court.103  Moreover, about 
three-quarters of those surveyed perceived that other judges were 

16. 
 100. Id. at 18–19.  The Consolidated Appropriations Act of 2008 waived 
Section 140 of Public Law 97-92, as amended by Public Law 107-77 (28 U.S.C. § 461 n.), 
which prohibits any judicial salary increases without a subsequent specific act of 
Congress.  See Consolidated Appropriations Act of 2008, Pub. L. No. 110-161, 121 Stat. 
1844, 1986–90 (2007).  Thus, “justices and judges of the United States [were recently] 
authorized to receive a cost-of-living adjustment for fiscal year 2008.”  Administrative 
Office of the U.S. Courts, Office of Public Affairs, COLA for Federal Judges in FY 08, 
THE THIRD BRANCH, Feb. 2008, available at http://www.uscourts.gov/ttb/2008-
02/cola.cfm.  The Consolidated Appropriations Act adjusted federal judicial salaries 
for fiscal year 2008 to the following levels:  district court judges, $169,300; courts of 
appeals judges, $179,500; Supreme Court Associate Justices, $208,100; and the 
Supreme Court Chief Justice, $217,400.  Id.   
 101. Justice Breyer provides the example of funding college tuition for 
dependent children.  See Hearing, supra note 99, at 17. 
 102. LYLES, supra note 84, at 275–82.  Of the 809 judges contacted, 491 
responded.  Id. at 276.  Although 8.7% of the judges in the survey population were 
women (70 judges), only 6% of the survey respondents were women.  Id. at 277.  
Examining race, 93% of the surveyed judges were white (753), compared to 92% of the 
survey respondents; 3.7% of the surveyed judges were African-American (30), 
compared to 3.5% of the survey respondents; and 3.2% of the judges were Latino (26), 
compared to 3.9% of the survey respondents.  Id.  The survey covered many issues—
questions about the selection process, the impact of politics on selection and 
confirmation, the impact of political ideology on discretionary decisions, the 
appropriate role of the district judge in interpreting law and public policy, and the 
current role of the justice system in protecting civil rights.  Id. at 278–82.  
 103. Id. at 229.  In the survey, about 72% of white judges, 57% of male judges, 
67% of female judges, 94% of African-American judges, and about 95% of Latino 
judges responded that their personal attitudes and values affect their discretionary 
judgments “often” or “sometimes.”  Id. at 228–29.   
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influenced by personal attitudes and values in discretionary decisions.104 

As the federal judiciary continues to diversify, positive associations 
with colleagues may erode some implicit associational biases.105  Adjusting 
judicial salaries to account for cost-of-living increases would aid further 
opportunities to diversify the bench.  Nonetheless, district court judges 
decide cases in relative isolation from their peers.  Consequently, efforts to 
broaden the perspectives of each individual judge remain critical to the 
goal of a fair and impartial judiciary.   

C.  Political Process and the Judiciary 

Federal district judges are political appointees, and several studies 
have identified political ideology as impacting judicial outcomes in 
sentencing.106  Federal district judges are appointed for life tenure, subject 
to “good Behavior.”107  They are nominated by the President of the United 
States and confirmed by the Senate.108  At the district court level, the 
selection of nominees does not receive the same level of scrutiny that 
nominees to the federal appellate courts receive, but the vetting process is 
nevertheless extensive.109  The process for selecting nominees has evolved 

 104. Id.  When asked whether they felt that “other district court judges allow 
their personal attitudes and values to affect their discretionary judgments . . . ,” about 
72% of white judges and 73% of male judges—compared to about 80% of female 
judges, 95% of Latino judges, and 94% of African-American judges—responded either 
“often” or “sometimes.”  Id.   See generally MILLS, supra note 15. 
 105. See infra Part III.A. 
 106. E.g., LYLES, supra note 84, at 220 (finding that presidents have strong 
rates of success in achieving their high priority overt policy goals through their federal 
district court judge appointments); MORAN & COOPER, supra note 1, at 13 (1983) 
(“Studies have also shown that the background of judges also influences their behavior 
on the bench.  The political affiliation of a judge is frequently an indicator.  President 
Johnson sought out liberal Democrats for appointment to the federal judiciary and to 
the Supreme Court.  President Nixon sought out conservative Republicans as the basis 
for his appointments.  Each President wanted judges who were sympathetic to their 
political ideology.”); Kim, supra note 76, at 396–403  (noting that judges may take 
positions thought attractive to political parties for promotion purposes); Max M. 
Schanzenbach & Emerson H. Tiller, Strategic Judging Under the U.S. Sentencing 
Guidelines:  Positive Political Theory and Evidence, 23 J.L. ECON. & ORG. 24, 52–53 
(2007) (finding that the political party of the appointing president was a significant 
factor in sentencing preferences of federal district judges for street crimes and a factor, 
though weaker, in sentencing for white-collar crimes; political alignment of district 
court judges to appellate judges was also a significant factor in sentencing departures).    
 107. U.S. CONST. art. III, § 1.   
 108. Id. art. II, § 2, cl. 2.    
 109. See LYLES, supra note 84, at 40–41, 44–63. 
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over time.110  Once a candidate passes through the screening and review 
processes afforded by the executive branch, the White House passes the 
nominee’s name on to the Senate Judiciary Committee.111  The Chair of the 
Senate Judiciary Committee may schedule a hearing on the nominee, 
which the public may attend.112  Numerous legal organizations and public 
interest groups routinely comment upon proposed nominations.113  For the 
district judges who are appointed, the nomination and confirmation 
process may be relatively straightforward or brutally political.114   

Historically, those appointed to the federal bench were typically 
active in politics, but the trend toward a more professional judiciary has 
focused on broader political ideology, prior judicial experience, and 
professional qualifications.  Thus, in the administrations of George W. 
Bush and Bill Clinton, just half of the appointed federal district court 
judges had engaged in significant political party activism in the past, while 
in the administrations of George H.W. Bush, Reagan, and Carter, over 

 110. See id. at 44–46.  Historically, the senior senator from the state in which 
the judge would sit recommended the nominee, and the rest of the Senate typically 
supported that recommendation as a matter of senatorial courtesy.  Id.; see also Tracey 
E. George, Judicial Independence and the Ambiguity of Article III Protections, 64 OHIO 
ST. L.J. 221, 229–33 (2003) (positing that the attention directed toward appointment of 
district court judges began with President Franklin D. Roosevelt’s desire to appoint 
lower court judges who would affirm his New Deal policies, and has continued to 
garner attention as presidents have recognized the ability to shape policy by appointing 
judges of similar political ideology to cement policy gains during their administrations).     
 111. The nominee completes an extensive form providing personal and career 
information, and the review process begins anew.  See LYLES, supra note 84, at 59–60.  
 112. See U.S. SENATE COMM. ON THE JUDICIARY, RULES OF PROCEDURE 
(2009), http://judiciary.senate.gov/about/committee-rules.cfm.  Scheduling such a 
hearing may be dependent upon any objections from senators.  In accord with 
historical protocol, senators from the state in which the nominee would be seated may 
object to the candidate through a process known as the “blue slip.”  LYLES, supra note 
84, at 58–59.  The two senators are given a blue slip (named for the color of the paper) 
seeking an affirmative or negative response to the nominee, along with an opportunity 
to explain any objection to the candidate.  Id.  The Committee Chair determines 
whether to deny a hearing based upon whether the slip is returned or to schedule a 
hearing over the objection.  Id.  Historically, failure to return a blue slip was treated as 
an objection to the nomination, but the practice has not been followed entirely.  Id. at 
59. 
 113. Goldman et al., supra note 64, at 254–55.  Some of the organizations 
mentioned include the American Center for Law and Justice, the Federalist Society, 
the Committee for Justice, the Heritage Foundation, the Alliance for Justice, and 
People for the American Way.  Id. at 254–55 nn.6, 8–10.  
 114. See supra notes 91–93 and accompanying text (describing the inequity in 
the nomination process for women and persons of color). 
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sixty percent were actively engaged in political activity.115  During the 
George W. Bush administration, over one-half of the federal judges had 
prior judicial experience and over forty percent of federal judges had prior 
prosecutorial experience, while less than thirty percent had neither judicial 
nor prosecutorial experience.116  For the nontraditional appointee, judicial 
experience has been a key factor in appointment to the federal bench—
about seventy-five percent of those nontraditional appointees had judicial 
experience at the time of their appointment to the federal bench, as 
compared to less than half of traditional appointees.117  The high rate of 
judicial experience suggests that, at least for the federal bench, the trend is 
toward a professional judiciary.118  Selecting federal district judges with 
experience in judging permits those in the nomination process to consider 
whether the nominee has the characteristics sought in good judging and 
also provides the opportunity to compare past decisions of the nominee 
with the administration’s political agenda.119   

 Thus, the typical district court judge brings judicial or prosecutorial 
experience, the political experience of surviving the nominating and 
confirmation process, the personal implicit and associational biases of a 
lifetime’s experiences, and the understanding of the normative processes of 
the United States legal system to the federal bench.  The very process of 
selection, however, assures a limited degree of cultural and socioeconomic 

 115. Goldman et al., supra note 64, at 277.  The percentages are as follows:  
G.W. Bush (2001–07), 50.7%; Clinton, 50.2%; G.H. Bush, 64.2%; Reagan, 60.3%; and 
Carter, 61.4%.  Id.  
 116. Id.  
 117. See Goldman et al., supra note 95, at 267–68 (providing data from 2005).  
 118. But see Hearing, supra note 99, at 18–19.  Justice Breyer cautions against a 
professionalized judiciary that would draw federal judges from primarily the state court 
system, suggesting that a diverse judiciary should draw upon broader sectors of legal 
experience (including small and large firms, firms of different practices, academia, and 
government positions) and prior state court experience may interfere with judicial 
independence.  Id.  Many of the judges enter state court judiciaries with the broader 
experiences Justice Breyer touts and many others have served as U.S. Magistrates prior 
to being appointed to the federal district court.  See Goldman et al., supra note 64, at 
274–75 (indicating that a number of state court judges, federal magistrates, and federal 
bankruptcy judges have been appointed to federal district court, including thirty-two 
federal magistrates during George W. Bush’s first six years in office). 
 119. The Judicial Selection Committee reportedly consulted “regularly” with 
various groups, including representatives of the American Center for Law and Justice, 
the Federalist Society, the Heritage Foundation, and C. Boyden Gray, former head of 
the Committee for Justice, although these organizations maintained no “official role” 
in the selection process.  See Goldman et al., supra note 64, at 254–55; Goldman et al., 
supra note 95, at 251–52 (discussing the unofficial role of the Federalist Society). 
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diversity. 

D.  Informing Federal Judges Through Judicial Education Programs 

In addition to any judicial experience or legal expertise that federal 
district judges bring to the federal bench, judges are offered continuing 
educational opportunities.  Judges receive nonmandatory training provided 
through the Federal Judicial Center, an education and research agency for 
the federal courts created by Congress in 1967 to promote efficient 
administration of justice.120  Newly appointed judges receive nonmandatory 
orientation training from experienced judges and others with particularized 
knowledge that covers ethics, case management, and substantive law 
topics.121   

The Federal Judicial Center (FJC) offers additional educational 
seminars and workshops on various topics throughout the country.122  

 120. 28 U.S.C. §§ 620–629 (2006) (detailing the operating procedures of the 
Federal Judicial Center); see Federal Judicial Center, http://www.fjc.gov (last visited 
Apr. 9, 2009) (providing an overview of the Federal Judicial Center and a link to its 
educational programs).  
 121. See FEDERAL JUDICIAL CENTER, ANNUAL REPORT 5 (2008), available at 
http://www.fjc.gov/public/home.nsf/pages/102 (follow “download the Center’s 2008 
Annual Report” hyperlink) [hereinafter FJC ANNUAL REPORT]; Telephone interview 
with Denise Neary, Education Division, Federal Judicial Center, in Washington, D.C. 
(Sept. 9, 2008) (on file with author) [hereinafter Neary interview]; E-mail from Hon. J. 
Thomas Marten, U.S. District Court Judge, District of Kansas, to Angela Herrington; 
forwarded to Raye Tucker (Nov. 2, 2007) (on file with author) [hereinafter Marten e-
mail].  Orientation is offered in two phases—each about one week long—covering 
substantially the same topics; the first phase is offered very early (as soon as one 
month) for new judges and orientation is usually completed by about eighteen months.  
Neary interview, supra.  About ninety-five percent of new judges attend both sessions 
of the orientation.  Id. 
 122. Neary interview, supra note 121.  Some programs are generalized, offer a 
variety of topics, and run concurrently so that judges choose among the options; others 
offer a “special focus” on a particular topic.  Id.  The issue of “fairness” arises in a 
number of programs.  In 2008, the topic of “Unconscious Bias” was offered as an 
option and was well-attended (at least thirty of the 150 judges attending the programs 
chose this option out of five choices).  Id.  The government pays for judges’ attendance 
at programs sponsored by the Federal Judicial Center, and each judge has the 
opportunity to attend at least one program.  Id.  Some judges attend more and others 
attend none.  Id.  Overall, many judges attend programs but at a rate less than that of 
orientation.  Id.  Education committees composed of judges from the groups of judges 
the programs are planned for (e.g., district judges, appellate judges, magistrates, etc.) 
select the topics for programs with input from others who attend the programs or 
forward suggestions to the committee.  Id.  
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Judges may apply to attend courses, but due to limits on attendance they 
must rank choices and not every judge gets into his or her top choice.123  
Various law schools cosponsor some of the FJC programs.124  Programs are 
also offered through satellite television broadcasts on the FJC’s Federal 
Judicial Television Network.125  Finally, judges also attend annual circuit 
conferences that include programs providing information on specialized 
topics.126   

Another source for judge-directed training is the National Judicial 
College, which provides judicial education and professional development 
courses for judges working in state, national, and international courts.127  
The National Judicial College provides seminars and distance-learning 

 123. See Neary interview, supra note 121; Marten e-mail, supra note 121.  
 124. For example, Boalt Hall at the University of California at Berkeley 
cosponsors an Intellectual Property workshop; New York University Law School 
cosponsors an Employment Law workshop; and Duke Law School cosponsors a Law & 
Terrorism workshop.  FEDERAL JUDICIAL CENTER, UPCOMING PROGRAMS AND NEW 
RESOURCES FOR FEDERAL JUDGES FROM THE FEDERAL JUDICIAL CENTER (2008) 
(listing upcoming in-person programs, including those mentioned above, recent and 
upcoming FJTN broadcasts, selected on-site programs, web-based resources, and 
selected publications); see also FEDERAL JUDICIAL CENTER, STATE–FEDERAL 
JUDICIAL EDUCATION PROGRAMS, http://www.fjc.gov/fsje/home.nsf (last visited Apr. 9, 
2009) (stating that Federal Judicial Center education programs include programs 
sponsored by law schools); FJC ANNUAL REPORT, supra note 121, at 6 (stating that 
many of the education programs for judges and legal staff “were cosponsored with law 
schools and other educational institutions”); Neary interview, supra note 121.  The 
Harold Medina Seminar on the Humanities and Science is a multiday seminar at 
Princeton that delves into science, social science, humanities, and the arts.  Id.  Because 
this is an enrichment course, judges make a financial contribution to attend this 
program.  Id.  
 125. See id.  The Federal Judicial Center website provides a list of available 
videos for training, including one on the use of satellite television broadcasts directed 
at judicial training.  FEDERAL JUDICIAL CENTER, LAW ENFORCEMENT AND JUDICIAL 
TRAINING CATALOG 2, http://www.ntis.gov/pdf/pr1000.pdf (last visited Feb. 27, 2009).  
 126. See supra note 121.   
 127. See National Judicial College, http://www.judges.org/about.html (last 
visited Apr. 9, 2009).  The National Judicial College is a nonprofit organization located 
on the campus of the University of Nevada in Reno.  Id.  The National Judicial College 
provides training at a variety of levels, from new judge orientation through advanced 
career (at least six years of experience) topics.  Id.  Among its revenue sources, the 
National Judicial College receives grants from the U.S. Department of Justice, the U.S. 
Department of Transportation, and the State Justice Institute, as well as funding from 
the American Bar Association and the Donald W. Reynolds Foundation.  See 
CATHARINE M. WHITE & MAUREEN E. CONNER, ISSUES AND TRENDS IN JUDICIAL 
BRANCH EDUCATION 2005, 17 (2005).    
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programs, as well as degree programming offered exclusively to judges.128  
Additionally, the Judicial Education Reference, Information and Technical 
Transfer Project (JERITT) provides information on judicial branch 
education programming, practices, research, and publications for state and 
federal judicial branch educators.129   

Some programs available to judges are sponsored by privately funded 
sources that offer low- or no-cost programs.130  These programs have been 
criticized because undisclosed corporate money paid for the judges’ 
seminars.131  The controversy led to a proposed amendment to a Senate bill 

 128. See WHITE & CONNER, supra note 127, at 22, 28.  Judges attending the 
college may earn a Master of Judicial Studies (M.J.S.) or a Ph.D. in Judicial 
Studies.  Id. at 28.  Among the fifty-plus courses offered for 2009 are “Advanced 
Evidence,” “Civil Mediation,” “Effective Caseflow Management,” “Judicial Writing,” 
and “Building a Bias-Free Environment in Your Court.”  Course offerings for the 
National Judicial College are listed at http://www.judges.org/courses_2009.html (last 
visited Apr. 9, 2009). 
 129. See The Judicial Education Reference, Information and Technical 
Transfer Project (JERITT), http://jeritt.msu.edu/ (last visited Apr. 9, 2009).  JERITT is 
funded through a grant from the State Justice Institute and cosponsored by the 
National Association of State Judicial Educators and the School of Criminal Justice at 
Michigan State University.  Id.  See also WHITE & CONNER, supra note 127, at 157–
72 (working under the auspices of JERITT, collecting information from national 
organizations and state organizations involved in judicial branch education, including a 
total programming count by subject matter and code of the 144,731 programs offered 
from 1990–2004, for local, state, national, and international judges, as well as programs 
for court administrators).  Of the programs offered, 6,875 were coded under the subject 
matter “Societal/Cultural Issues and the Humanities.”  Id.  Under the subject matter 
“Judicial Life and Judicial Role and Responsibilities,” three codes appear relevant to 
judicial discretion:  (1) Judicial Discretion (99 programs); (2) Judicial Decision Making 
(865 programs); and (3) Judicial Wellness—Mental, Emotional, Physical, and Spiritual 
(30 programs).  Id.  All together, these programs account for just under five 
percent of the programs in JERITT’s database.  Of the 6,875 courses, not all are 
relevant to this Article’s discussion as some cover topics such as suicide and 
abortion.   
 130. Two sponsors are the Foundation for Research on Economics and the 
Environment (FREE) and George Mason University’s Law & Economics Center.  See 
FREE Info for Journalists, http://www.free-eco.org/for_journalists.php (last visited 
Apr. 9, 2009) (describing FREE’s target audience as state and federal judges and 
providing a rebuttal to the concerns raised about judicial impropriety); George Mason 
University School of Law, Law & Economics Center, http://www.lawecon.org/program 
s.php (last visited Apr. 9, 2009) (explaining that the Law & Economics Center directly 
offers programs each year and has also participated in seventy-three official judicial 
programs over the past five years by supplying academic content for such programs).   
 131. These programs either claimed corporate money did not pay for judicial 
seminars or declined to disclose their donors; however, documents released by the 
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to place limits on gifts or reimbursements for travel to educational 
programs.132  Moreover, the FJC responded by approving “a policy 
intended to ensure greater transparency and accountability with regard to 
judges’ attendance at privately funded educational programs.”133  In 2007, 
the American Bar Association revised the Model Code of Judicial Conduct 
to address the tuition-waived and expense-paid seminars by including a 
separate rule that encompasses a thirty-day reporting requirement and 
allows judges to accept reimbursement, provided the judge “assure[s] 
himself or herself that acceptance of reimbursement or fee waivers would 
not appear to a reasonable person to undermine the judge’s independence, 
integrity, or impartiality.”134  Although controversial, the allure of such 
privately funded programs may tie into the issue of inadequate judicial 

Community Rights Counsel, a nonprofit Washington law firm, show that 
corporations—including Exxon Mobil, Philip Morris, and R.J. Reynolds Tobacco—had 
contributed tens of thousands of dollars toward these programs.  See Eric M. Weiss, 
Firms Donated to Groups That Gave Judges Free Trips, WASH. POST, May 25, 2006, at 
A27.  Although judges may maintain that a free trip will not “buy” a contributor a 
favorable judicial decision, contributing corporate interests are purchasing access to the 
judges, presumably to provide a particular perspective.  But see John Fund, Here 
Dumbs the Judge, WALL ST. J., Dec. 17, 2007, available at http://www.opinionjournal.co 
m/diary/?id=110011003 (criticizing the proposed Feingold-Kyl Amendment that would 
place limits on the amount of reimbursement for any travel event not sponsored by the 
government, and suggesting the amendment is an “effort to ‘insulate’ federal judges 
from intellectual influences”). 
 132. See Judicial Gifts, S. 1638, 110th Cong. § 10 (2008) (placed on the Senate 
Legislative Calendar under General Orders, Calendar No. 614, on Mar. 10, 2008); S. 
REP. NO. 110-277, at 5–9 (2008) (Committee of the Judiciary reporting favorably on S. 
1638).  
 133. REPORT OF THE PROCEEDINGS OF THE JUDICIAL CONFERENCE OF THE 
UNITED STATES 24 (Sept. 19, 2006) [hereinafter SEPT.  2006 PROCEEDINGS].  The policy 
applies to “non-governmental educational program providers (other than state and 
local bar associations, subject-matter bar associations, judicial associations, the Judicial 
Division of the American Bar Association, and the National Judicial College) that wish 
to pay or reimburse expenses incurred by federal judges in connection with attendance 
at programs whose significant purpose is the education of federal or state judges.”  Id.; 
see also JUDICIAL CONFERENCE POLICY ON JUDGES’ ATTENDANCE AT PRIVATELY 
FUNDED EDUCATIONAL PROGRAMS (2007), available at http://www.uscourts.gov/Press_ 
Releases/judbrappc906c.pdf; Administrative Office of the U.S. Courts, Privately 
Funded Seminars Disclosure System, http://www.uscourts.gov/SeminarDisclosure 
System/index.cfm (last visited Apr. 9, 2009).  The new policy requires judges to report 
within thirty days after attendance at such a program.  SEPT. 2006 PROCEEDINGS, supra 
at 24.    Additionally, the programs must report sponsorship and sources of funding, 
and that information is made publicly available.  Id. 
 134. MODEL CODE OF JUDICIAL CONDUCT R. 3.14 cmt. 3 (2007). 
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compensation.135  Changes in reporting requirements are aimed at the 
“broader objective of maintaining and improving judicial independence.”136   

There is no constitutional requirement that federal judges be licensed 
attorneys, much less attend mandatory judicial training.137  Thus, for a 
federal judge, attending educational programs is a choice.  Under current 
practice, the new social science evidence on cognitive functioning is given 
short shrift as most judges likely remain unexposed to these new education 
programs. 

III.  CHANNELING DISCRETION THROUGH COGNITIVE TRAINING:  
GUIDING DISCRETION 

In Malcolm Gladwell’s book Blink, the author explains that experts 
often make decisions involving their expertise in a snap or a blink; 
however, by thin-slicing those decisions, the factors that the expert relied 
upon and would assess as relevant can be picked apart.138  Thus, by 
dissecting the snap judgment, also known as “rapid cognition,” one can 
identify and distinguish the relevant factors from the irrelevant factors.139  
Gladwell’s basic conclusions have been empirically found to be applicable 
to judicial functioning.140 

 135. The Ethics Reform Act of 1989 structured salary increases for members of 
the judiciary, Congress, executive schedule officials, and the Vice President to be 
calculated solely based upon the Employment Cost Index (ECI), in contrast to the 
means for calculating the salaries of general schedule federal employees, which 
consider the ECI along with the salaries of nonfederal employees in local areas.  See 
Ethics Reform Act of 1989, Pub. L. No. 101-194, § 704, 103 Stat. 1716, 1769 (1989) 
(codified as amended at 5 U.S.C. § 5318 (2006)); see also supra note 100. 
 136. SEPT. 2006 PROCEEDINGS, supra note 133, at 25.  
 137. See U.S. CONST. art. III, § 1; art. II, § 2, cl. 2; see also U.S. DEP’T OF STATE, 
BUREAU OF INTERNATIONAL INFORMATION PROGRAMS, OUTLINE OF THE U.S. LEGAL 
SYSTEM 144 (2004), available at http://www.america.gov/media/pdf/books/legalotln.pdf;    
supra Part II.C (describing the nomination and confirmation process for federal 
judges); supra note 84 (describing the ABA Standing Committee on the Federal 
Judiciary’s review of federal judiciary candidates). 
 138. MALCOLM GLADWELL, BLINK:  THE POWER OF THINKING WITHOUT 
THINKING  23 (2005).  
 139. See, e.g., id. at 18–47 (identifying studies suggesting that greater time 
given to study competing factors can often lead to less satisfactory conclusions because 
the extended time allows the irrelevant factors to overcome instinct).  Thus, for the 
expert at least, one might assert that the quick assessment is preferred because only the 
most relevant factors will be considered. 
 140. Guthrie et al., supra note 22, at 27–29 (summarizing empirical data). 
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Failure to recognize unsupported assumptions undermines expertise.  
Gladwell provides the example of classical musicians.141  For many years, 
classical music experts believed that certain musical instruments could not 
be played effectively by women; consequently, few women were hired to 
play those instruments in major orchestras.142  Despite claims that experts 
could identify mastery of an instrument after hearing only a few notes, 
women could not break into the orchestras until screened auditions were 
introduced.143  Holding auditions with the musicians performing behind a 
screen eliminated visual assumptions and the experts concentrated on the 
sound of the music played.144  Assumptions regarding the size or gender of 
the musician, the brand of instrument, and the physical demeanor of the 
musician who played the instrument were excluded due to the screen.145  
With screened auditions, orchestras began hiring women to play these 
instruments because the experts were no longer distracted by implicitly 
held beliefs that only men had the capacity to play such instruments well.146  
Screened auditions now focus on the relevant factors that assess the quality 
of music, and the shift to screens has enhanced fairness in hiring.147 

The U.S. Sentencing Guidelines were an attempt to set up a “screen” 
for sentencing, drawing upon expertise in sentencing to revise sentencing 
policies with the goal of reducing bias and disparity.148  The experts 
evaluated thousands of factors that impact sentencing, organized those 
factors, and set up a rubric to channel decisions into common streams of 
relevant assessments, leaving irrelevant factors out.149  The Guidelines 

 141. GLADWELL, supra note 138, at 246–54.  
 142. Id. at 248–49. 
 143. Id. at 248–50.   
 144. Id. at 250 (noting that the hiring of women increased five-fold).  
 145. Id. at 251–52.  Indeed, the type of metal forged to create the instrument—
for example, a brass instrument versus one made of nickel-silver—would convey 
information to experts regarding the origin of the musician and often where that 
person would have studied.  Id. at 251.  Thus, assumptions concerning pedigree were 
also eliminated with the advent of screened auditions. 
 146. Id. at 250.  For example, a commonly held belief was that women did not 
have the power or lung capacity to play certain instruments, such as the trombone.  Id. 
at 247–48. 
 147. Id. at 249–50, 253. 
 148. See U.S. SENTENCING GUIDELINES MANUAL § 1A1.1, cmt. background 
(2007); Ramirez, supra note 28, at 365–70. 
 149. See Tacha, supra note 50, at 11 (“[B]y amassing dedicated people around 
an impressive array of data about sentencing policy and individual cases—the 
Commission makes highly informed decisions about prudent guideline sentencing. . . .  
Because Congress simply does not have the time or resources to focus on the important 
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provided ranges for sentencing to give measure to the expertise of the 
individual sentencing judge, yet remained anchored to a particular crime 
and its overall placement in the sentencing rubric.  The Supreme Court’s 
rejection of the mandatory nature of the Sentencing Guidelines’ rubric has 
loosened the anchor, giving the sentencing judge greater flexibility to apply 
personal expertise to assess the relevant from the irrelevant sentencing 
factors.   

Nonetheless, the Guidelines were not wrong in theory any more than 
screens for auditions are wrong for musicians.  Musicians realized that to 
be effective, the screen had to be impenetrable, and so additional 
precautions were implemented.  If a musician made a sound revealing 
anything about his or her identity during the audition, a second anonymous 
audition would be required to keep the experts true to their expertise: 
evaluating sound.150  With the Sentencing Guidelines, the opposite 
occurred:  instead of improving the “screen” through experience with its 
use, other actors impinged upon the Guidelines, inserting factors to suit 
political or other agendas.  Congress altered the expertly created rubric to 
promote a “tough on crime” agenda, and limited the expertise of the 
Sentencing Commission by altering its structure so that judges could not 
form a majority.151  Prosecutors made charging decisions that were 
outcome-determinative at sentencing, rather than allowing judges to form 
the sentencing around the facts.152  Judges resisted sentencing individuals 
under such a defective rubric, just as an audition committee would reject a 
permeable audition screen.153  Upon declaring mandatory guidelines 
unconstitutional, the judiciary effectively closed the door on the officious 
meddling of Congress and the Executive.   

Rather than construct a new statutory scheme to cabin judicial 

details of sentencing policy, it was a stroke of genius to create the Sentencing 
Commission to serve as a sentencing policy group.”)  
 150. See GLADWELL, supra note 138, at 249–50. 
 151. See Tacha, supra note 50, at 11 (“[T]he apparent failure to provide the 
Sentencing Commission with an opportunity to study and make recommendations 
about the Feeney Amendment deprived Congress of an important and uniquely 
informed perspective.”).  
 152. See Bowman & Heise, supra note 38, at 1119–22 (describing the use of 
charge bargaining in plea agreements by federal prosecutors to achieve the desired 
sentencing result). 
 153. See Douglas A. Berman, Balanced and Purposeful Departures:  Fixing a 
Jurisprudence That Undermines the Federal Sentencing Guidelines, 76 NOTRE DAME L. 
REV. 21, 42–45 (2000) (summarizing evidence of judicial hostility to federal sentencing 
guidelines).   
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discretion, legislators should realize that judges are not resisting reasonable 
limits on judicial independence, but rather the hostile attitude of the 
legislators with respect to the primary role of the judiciary in assessing 
punishment.154  The now-advisory Guidelines will provide the guidance 
toward the reasonable exercise of discretion if legislators acknowledge the 
expertise of the judiciary, restore their role on the Sentencing Commission, 
and return the Sentencing Commission to the mission for which it was 
created—that is, to draw upon a variety of experts in developing and 
maintaining a cohesive, evidentiary-based sentencing system that considers 
the goals of punishment and strives for uniformity and proportionality.155  

Concertmasters recognized implicit assumptions that had clouded the 
evaluations of the performers, but only after the screens went up.  Now 
that the screens are more penetrable in sentencing—that is, the guidelines 
are advisory and not mandatory—judges need to consider lessons learned 
from the Guidelines experience, and then critically assess what detracts 
from sound sentencing. 156   

A.  Recent Science on Cognitive Studies 

Social psychologists have studied the question of automatic social 
cognition (i.e., automatic stereotypes and prejudice) to identify the sources 
and strengths of those biases.157  “[A]utomatic categorization and 
automatic associations to categories are the major culprits in the endurance 
of bias.”158  Studies have led to the conclusion that “people who have a 

 154. See supra notes 41–50. 
 155. Legislators already appear to recognize the need for reasonableness in the 
Sentencing Guidelines—if they are to be truly advisory—by permitting new federal 
Sentencing Guidelines that reduce crack-cocaine sentences by an average of twenty-
seven months for nearly 20,000 inmates and cut sentences for new crack-cocaine 
offenders to take effect retroactively.  See U.S. SENTENCING COMM’N, SUPPLEMENT TO 
THE 2007 GUIDELINES MANUAL §§ 2D1.1, 1B1.10 (2008), available at  
http://www.ussc.gov/2007guid/20080501_Supplement_to_2007_Guidelines.pdf.    
 156. See Guthrie et al., supra note 22, at 28–29 (“[O]ur studies also show that 
judges can sometimes overcome their intuitive reactions and make deliberative 
decisions.”). 
 157. See, e.g., Blair, supra note 6, at 243, 257. 
 158. Susan T. Fiske, Stereotyping, Prejudice, and Discrimination, in 2 THE 
HANDBOOK OF SOCIAL PSYCHOLOGY 357, 364 (Daniel T. Gilbert et al. eds., 4th ed. 
1998).  The definition used by social psychologists in researching “automaticity” varies, 
but the most common is:  

[T]he absence of awareness or attention, a lack of intention, and 
uncontrollability. . . .  At a minimum, that usually means that the operation of 
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chronic goal of fairness exhibited less automatic stereotypes than 
nonchronics,” and were more “able to significantly reduce automatic 
stereotypes when the stimuli were consciously perceptible[,] . . . [h]owever, 
such moderation did not occur when the stimuli were subliminal . . . , and 
the participants were unaware the stereotypes might be operating.”159  
Identifying sources of bias has enabled social psychologists to study means 
of influencing bias under a variety of research procedures.160  Significant to 
these studies is the broad conclusion that automatic stereotypes and 
prejudice are malleable and depend upon the perceiver’s motives (self- or 
social-motivation) and the ability of the perceiver to modulate automatic 
processes in response to cues that influence the perceiver’s priorities.161  
The diversity of motives and the contextual impact of external cues upon 
the perceiver are relevant factors in an individual’s ability to modulate 
reaction, but the critical conclusion is that automatic social cognition does 
not presuppose a prejudiced or biased response. 

Social psychologists have sought to examine whether strategies exist 
to counter stereotypes.  Two primary approaches have been categorized as 
“stereotype suppression” and the “promotion of counterstereotypes.”162  
With respect to stereotype suppression, studies conflict.  Some researchers 
have found suppression may amplify stereotypes, while others have 
identified specific and measured success, with long-term success directly 
associated with extensive practice by participants.163  An alternative 

the stereotype or prejudice can be presumed to be unintended by the research 
participants (i.e., not deliberate), either because they are unaware of certain 
critical aspects of the procedure or because they are operating under 
conditions that make it difficult to deliberately base responses on specific 
beliefs or evaluations.  

Blair, supra note 6, at 243. 
 159. Blair, supra note 6, at 250. 
 160. See id. at 244, 260–61 (reviewing studies that used at least one of the 
following processes:  Implicit Association Test, lexical decision task, sequential priming 
task, or word completions following unobtrusive priming). 
 161. Id. at 257–58.  Professor Blair’s review of nearly fifty studies on the 
malleability of automatic stereotypes and prejudice focuses on two broad approaches:  
“[M]anipulations of the perceiver’s motivations, goals, and strategies while in the 
testing situation; [and the] situational manipulations that are external to the perceiver, 
such as changes in the context surrounding the stimulus or variations in group 
members’ attributes.”  Id. at 244. 
 162. Id. at 248. 
 163. Id.; see generally Adam D. Galinsky & Gordon B. Moskowitz, 
Perspective-Taking:  Decreasing Stereotype Expression, Stereotype Accessibility, and In-
Group Favoritism, 78 J. PERSONALITY & SOC. PSYCHOL. 708 (2000) (finding that 
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approach is to focus on and intentionally activate counterstereotypes to 
moderate automatic stereotypes.164  Studies using mental imagery to create 
a counterstereotype led to “substantially weaker automatic stereotypes” in 
subjects compared to those who engaged in no mental imagery, neutral 
imagery, or stereotypical imagery.165  Studies involving exposure to positive 
counterstereotypical images166 and a study involving exposure to a 
semester-long seminar on “prejudice and conflict” also revealed a 
significant positive influence reducing stereotypical social cognition as 
compared to those in which subjects were not exposed to positive images 
or influences.167  In contrast, forced multicultural training may negatively 
impact those with low internal motivation to address stereotype reduction 
when those same persons have high external motivation to engage in the 
training, resulting in a backlash that aggravates the negative attitudes and 
stereotypes sought to be addressed by the training.168  Consequently, it is 
likely that “strategic efforts to moderate automatic stereotypes and 
prejudice require some awareness, motivation, skill and resources to be 
successful.”169 

suppression may amplify automatic stereotypes); Peter M. Gollwitzer & Bernd Schaal, 
Metacognition in Action:  The Importance of Implementation Intentions, 2 
PERSONALITY & SOC. PSYCHOL. REV. 124 (1998) (discussing limited malleability as a 
consequence of forming a specific implementation intention to judge particular persons 
in an unbiased manner); Kerry Kawakami et al., Just Say No (to Stereotyping):  Effects 
of Training in the Negation of Stereotypic Associations on Stereotype Activation, 78 J. 
PERSONALITY & SOC. PSYCHOL. 871 (2000) (finding that stereotype negation training 
can moderate stereotypic responses provided extensive practice is undertaken). 
 164. See Blair, supra note 6, at 248. 
 165. Id.  For example, a mental image of a “strong woman” tended to weaken 
automatic stereotypes that associated women with weakness.  See Irene V. Blair et al., 
Imagining Stereotypes Away:  The Moderation of Implicit Stereotypes Through Mental 
Imagery, 81 J. PERSONALITY & SOC. PSYCHOL. 828, 837 (2001); Irene V. Blair & 
Mahzarin R. Banaji, Automatic and Controlled Processes in Stereotype Priming, 70 J. 
PERSONALITY & SOC. PSYCHOL. 1142, 1158–59 (1996); see also Blair, supra note 6, at 
248–49. 
 166. See Blair, supra note 6, at 249; Nilanjana Dasgupta & Shaki Asgari, Seeing 
Is Believing:  Exposure to Counterstereotypic Women Leaders and Its Effect on the 
Malleability of Automatic Gender Stereotyping, 40 J. EXPERIMENTAL SOC. PSYCHOL. 
642 (2004); Nilanjana Dasgupta & Anthony G. Greenwald, On the Malleability of 
Automatic Attitudes:  Combating Automatic Prejudice with Images of Admired and 
Disliked Individuals, 81 J. PERSONALITY & SOC. PSYCHOL. 800 (2001). 
 167. Laurie A. Rudman et al., “Unlearning” Automatic Biases:  The 
Malleability of Implicit Prejudice and Stereotypes, 81 J. PERSONALITY & SOC. PSYCHOL. 
856 (2001); see also Blair, supra note 6, at 249. 
 168. See Rudman et al., supra note 167, at 857. 
 169. Blair, supra note 6, at 250; see also John A. Bargh, The Cognitive Monster:  
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B.  External Guidance to Discretion:  Effective Training and Mindfulness 

In a world in which ideology is an acknowledged part of the selection 
process, an admitted part of many judges’ discretionary decision making, 
and a perceived part of most judges’ discretionary decision making, 
identifying training that could yield the rapier’s lance to thin-slice 
sentencing decisions is challenging.170  Many European countries have 
established a course of study particularly suited to training judges.171  
Indeed, the Judicial Council has been active in working on matters of 
justice in developing countries.172  Studying the “rule of law” or practical 
elements of judging may be useful to judging, but will not reach the implicit 
associations that can undermine the discretionary sentencing process.173  
The education and training promoted by this Article are intended to 
expose judges to a diversity of perspectives that differ substantially from 

The Case Against the Controllability of Automatic Stereotype Effects, in DUAL-PROCESS 
THEORIES IN SOCIAL PSYCHOLOGY 361 (Shelly Chaiken & Yaacov Trope eds., 1999) 
(suggesting that automatic stereotypes are not as controllable as the current trend of 
research suggests). 
 170. Professors John T. Jost, Brian A. Nosek, and Samuel D. Gosling have 
used the IAT to demonstrate that “conservative” and “liberal” political associations 
may reflect “ideological belief systems [structured] . . . for largely psychological reasons 
linked to variability in the needs to reduce uncertainty and threat.”  John T. Jost et al., 
Ideology:  Its Resurgence in Social, Personality, and Political Psychology, 3 PERSP. ON 
PSYCHOL. SCI. 126, 126 (2008). 
 171. Most civil-law countries have a career judiciary, recruiting judges directly 
from universities by selecting those that score well on competitive exams taken for the 
purpose of becoming a judge.  See Mary L. Volcansek, Appointing Judges the European 
Way, 34 FORDHAM URB. L.J. 363, 371–72 (2007) (discussing civil-law countries, 
including Austria, Finland, France, Germany, Greece, Italy, Netherlands, Portugal, 
Spain, and Sweden).  Those aspiring to the judiciary are trained early in their legal 
careers through a course of study that promotes a professionalized judiciary.  Id. at 372 
(describing the operation of this judicial training process in France). The process for 
aspiring judges in Japan is similar to the civil-law process described above for 
European countries—aspiring judges must first complete four years of legal study, pass 
a competitive exam, and then complete a practical training program that includes 
classroom instruction and apprenticeships, prior to taking a second bar examination.  
See James R. Maxeiner & Keiichi Yamanaka, The New Japanese Law Schools:  Putting 
the Professional Into Legal Education, 13 PAC. RIM L. & POL’Y J. 303, 307–08 (2004).  
 172. See REPORT OF THE PROCEEDINGS OF THE JUDICIAL CONFERENCE OF THE 
UNITED STATES 19 (Mar. 14, 2006) (reporting on “involvement in rule of law and 
judicial reform activities throughout the world,” and in the Open World Program, 
“which brings Russian and Ukrainian jurists and judicial officials to the United 
States”); SEPT. 2003 PROCEEDINGS, supra note 46, at 26 (reporting on judicial reform 
activities in the Russian Federation, Ecuador, Ghana, and Korea).     
 173. See infra notes 191–194. 
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their own, inform them about means of self-reflection, and enlist the public 
and the judges to support this educational movement.   

The purpose of such education is not to impose a particular 
viewpoint.174  Indeed, considering the breadth and depth of viewpoints in 
the United States, selecting a single viewpoint would be disasterous.  
Judges are humans, and their reactions to issues and interactions with 
others are influenced by internal case-related factors (personalities of the 
parties, attorneys, witnesses, issues of the case that call to mind issues 
encountered by the judge in another case, the judge’s personal experiences, 
or the judge’s strongly held opinions based upon similar issues) and by 
external factors (issues arising in the judge’s personal life, professional 
concerns, discomfort due to the temperature in the courtroom, what the 
judge ate for breakfast, or a physical malady plaguing the judge for 
years).175  Some of these factors enrich decision making, while other factors 
detract from it.176  The goal is to encourage judges to seek understanding of 
their decision making and to eliminate the distracting noise of irrelevant 
factors. 

In sentencing decisions, the district court has access to relevant 
information and the decision is subject to review, but the discretionary 
decision on sentencing belongs singularly to the judge.  Probation officers 
must investigate and prepare a presentence report in which the sentencing 
guidelines are calculated, the defendant’s criminal conduct is detailed, and 

 174. Essentially this was the core concern that lead to criticism of the privately 
funded programs for judges.  See supra notes 130–34. 
 175. But see Alex Kozinski, What I Ate for Breakfast and Other Mysteries of 
Judicial Decision Making, in JUDGES ON JUDGING:  VIEWS FROM THE BENCH 76–78 
(David M. O’Brien ed., 2d ed. 2004) (rejecting the legal realism approach that suggests 
“judicial decision making can be explained largely by frivolous factors” as “horse 
manure,” and explaining that self-respect, law clerks, colleagues, appellate review, and 
the political system all act as restraints on the exercise of judicial discretion).  This 
Article does not dispute that the restraints identified by Judge Kozinski are critical to 
the exercise of discretion; rather, the Article recognizes, as does Judge Kozinski, that 
judges are afforded a wide berth of discretion.  Thus, the challenge for judges is to 
avoid becoming complacent in the confidence that their discretionary decisions are 
unimpeded by unconscious bias or distraction.  See id. at 77 (“Under our law judges do 
in fact have considerable discretion in certain of their decisions [including] . . . 
fashioning remedies for violations of the law . . . .”).   
 176. Indeed, the Founders made judges political appointees rather than 
technocrats or bureaucratic functionaries, thereby assuring some role for political 
ideology.  See U.S. CONST. art. II, § 2, cl. 2 (giving the President the power to appoint 
judges, with the advice and consent of the Senate). 
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the defendant’s past is recounted and evaluated.177  Both the prosecutor 
and the defense attorney may challenge the report178 and may argue for a 
particular sentencing decision.179  Finally, the defendant may appeal the 
sentence for review before the appellate court.180  For the district judge, 
however, there is no panel of experts to consult and there are no colleagues 
to confront in arriving at the appropriate sentence.181   

No matter how diverse the background of a particular judge, it is 
nearly impossible for that judge to have experienced the multitude of 
perspectives that exist in American society.182  This is not to suggest that 
one should be punished differently because of any of the above-mentioned 
factors; rather, the judge should recognize that a different view of the world 
might impact the conduct of the defendant in the courtroom or even at the 
time of the crime.  Moreover, the judge may implicitly associate these 
differences with negative stereotypes or biases and be unaware of the 
association.183  Thus, a factor that might enter into the discretionary 
sentencing decision—such as a defendant who appears to be indifferent or 
hostile—may be interpreted differently when those associations are 
understood.184  Social science research demonstrates that humans anchor 
their view of the world to that which they already know.  Consequently, 
using education to inform judges of these alternative perspectives and 
implicit associations should enhance impartiality in discretionary decision 

 177. See FED. R. CRIM. P. 32(c), (d), (g). 
 178. See id. R. 32(f). 
 179. See id. R. 32(i)(2). 
 180. See id. R. 32(j). 
 181. See Susan P. Finlay, Excellence in the Educational Partnership, in NAT’L 
COUNCIL OF JUV. & FAM. CT. JUDGES, ON FACULTY EXCELLENCE IN JUDICIAL 
EDUCATION 39 (1996) (“Judging is such an isolated activity . . . .  Except for appellate 
panels, judges sit alone, responsible for what happens in their courtrooms, under 
intense scrutiny, knowing that a mistake may possibly result in a correction on appeal 
or a letter from the judicial discipline commission.”). 
 182. See Ifill, supra note 87, at 420–21 (using the example of the African-
American community and explaining that, despite common cultural connections, great 
diversity of political thought exists within any given cultural community).  
 183. See Molly Parker Tapias et al., Emotion and Prejudice:  Specific Emotions 
Toward Outgroups, 10 GROUP PROCESSES & INTERGROUP REL. 27, 35 (2007) (studying 
how prejudice toward an outgroup “can prime emotional reactions to unrelated 
stimuli”).  
 184. See Anthony G. Greenwald et al., Implicit Partisanship:  Taking Sides for 
No Reason, 83 J. PERSONALITY AND SOC. PSYCHOL.  367, 378 (2002) (studying “implicit 
partisanship” and concluding that “knowledge about a group of which one is not a 
member can plant seeds of attraction to that group”); Tajfel, supra note 4. 
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making.  Thus, if an individual is limited to a single perspective, that person 
is likely to anchor decision making to that perspective, regardless of 
whether it is so recognized.185  

Education may take a variety of forms, many of which focus on 
broadening the judge’s perspective through increased awareness of the 
diversity of actors the judge may encounter and the variety of sources for 
the judge’s unconscious or subconscious reactions.  The National Judicial 
College offers a model curriculum for judges to promote cultural 
competence.186  Professor Linda G. Mills at New York University has 
proposed effective training and intervention for professionals to enhance 
consciousness and sensitivity to emotional context, race, and gender.187  
Evan R. Seamone has promoted judicial mindfulness as another approach 
that includes techniques to identify decisional impairments, assess their 
influence on legal analysis, and compensate for those behavior 
anomalies.188  Each of these approaches recognizes that the judge’s desire 
to engage in self-reflective activity and the opportunity for the judge to 
apply the training to real-life scenarios are critical to the success of the 
training.189  

The model curriculum created by the National Judicial College is an 
introductory course that is divided into three parts.190  The introductory 
materials are “designed to experientially bring to the consciousness of 

 185. See Chapman & Johnson, supra note 2 (noting that we anchor to ideas 
and values that are familiar to us when making a decision); Francisca Farina et al., 
Anchoring in Judicial Decision-Making, 7 PSYCHOL. IN SPAIN 56, 57, 60–61 (2003) 
(examining judgments in Spanish courts to identify heuristic anchoring in judicial 
decision making); Tversky & Kahneman, supra note 2 (discussing the process of 
“anchoring” to a relatable start value in decision making); see generally NJC, MODEL 
CURRICULUM, supra note 3.  
 186. See THE NAT’L JUDICIAL COLL., MODEL CURRICULUM FOR JUDGES 
FACULTY MANUAL 1 (2005) [hereinafter NJC, FACULTY MANUAL].  The curriculum 
was the collaborative effort of a number of persons, but a large portion was based upon 
previous work by Kathleen Sikora as senior attorney for the California Center for 
Judicial Education and Research with the assistance of Professor Jack Glaser, 
University of California at Berkeley.  Id. at Preface and Acknowledgement.  The model 
curriculum was developed under a grant from the Bureau of Justice Assistance, Office 
of Justice Programs, U.S. Department of Justice.  Id.   
 187. MILLS, supra note 15, at 159–64.     
 188. Evan R. Seamone, Understanding the Person Beneath the Robe:  Practical 
Methods for Neutralizing Harmful Judicial Biases, 42 WILLAMETTE L. REV. 1, 31 
(2006).  
 189. MILLS, supra note 15, at 162; Seamone, supra note 188, at 76. 
 190. See NJC, FACULTY MANUAL, supra note 186, at 1. 
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attendees” how their thoughts and actions are based on their culture and 
background.191  The course begins by offering a common definition of 
cultural competence and provides active-learning experiential activities in 
which students share common experiences that are intended to alert them 
that they may be susceptible to implicit associations that inhibit their 
cultural competence.  Once students are convinced that the curriculum has 
value, the second part of the training informs attendees about the 
underlying social-cognition research that has identified the implicit 
associations demonstrating bias, illustrates how such associations “give rise 
to social behaviors,” and facilitates discussion about how to recognize 
biased behavior in oneself.192  The final portion of the curriculum presents 

 191. Id.  The full program is intended to run two to four hours, including two 
breaks.  Id.  The introduction includes three activities designed to communicate three 
concepts through experiential activities.  The first concept is that individuals tend to 
group individuals into “in” groups that are similar to themselves and “out” groups that 
are not similar, and that “basic human tendencies [are] to prefer [one’s] own groups 
and to think negatively about groups to which [one] do[es] not belong—attitudes at the 
roots of bias and discrimination[.]”  Id. at 7; see Leslie Ashburn-Nardo et al., Implicit 
Associations as the Seeds of Intergroup Bias:  How Easily Do They Take Root?, 81 J. 
PERSONALITY & SOC. PSYCHOL. 789, 797 (2001) (identifying data “suggesting that 
people are hardwired for intergroup bias”); Lane et al., supra note 82, at 359, 382 
(arguing that implicit attitudes are a product of “self and culture”); Sabine Otten & 
Dirk Wentura, Self-Anchoring and In-Group Favoritism:  An Individual Profiles 
Analysis, 37 J. EXPERIMENTAL SOC. PSYCHOL. 525, 531 (2001) (“[I]ndividual self-
evaluation is a . . . powerful predictor of in-group favoritism . . . .”).  Research on 
implicit attitudes has shown that the development of in-groups and out-groups occurs 
at an early age.  See, e.g., LAWRENCE A. HIRSCHFELD, RACE IN THE MAKING 190–95 
(1996) (discussing the development of implicit attitudes occurring as early as age four); 
Andrew Scott Baron & Mahzarin R. Banaji, The Development of Implicit Attitudes:  
Evidence of Race Evaluations from Ages 6 and 10 and Adulthood, 17 PSYCHOL. SCI. 53 
(2005).  Research also shows that group associations form rapidly.  See Kristin A. Lane 
et al., Implicit Group Evaluation:  Ingroup Preference, Outgroup Preference and the 
Rapid Creation of Implicit Attitudes (2003) (unpublished manuscript), available at 
http://www.projectimplicit.net/articles.php (last visited Apr. 9, 2009); see also 
Greenwald et al., supra note 184, at 378 (demonstrating the operation of social 
categorization).  But see Lane et al., supra note 82, at 359, 382 (demonstrating that in-
group favoritism is not inevitable and will yield to evaluative hierarchy despite strong 
implicit identification with one’s group).  The second concept is that “[i]n cases of 
uncertainty, our mind tends to start from things it knows already, such as a recent 
similar event, or a previous ‘frame of reference,’ and connect new information to the 
old.  This . . . phenomenon is known as ‘anchoring.’”  See NJC, FACULTY MANUAL, 
supra note 186, at 8.  The third concept is that “our mental processes are similar, but 
the content of what we process will differ from person to person.”  NJC, MODEL 
CURRICULUM, supra note 3, PowerPoint slide 14.   
 192. NJC, FACULTY MANUAL, supra note 186, at 2.  This portion of the 
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techniques “to minimize the effects of the bias” and to consider how to 
incorporate these techniques into future conduct.193  The curriculum is 
founded on research that demonstrates that people with low-prejudiced 
beliefs who remind themselves of these biases are better able to minimize 
their impact through vigilant awareness of the biases’ potential impact on 
discretionary decision making.194   

Affective training begins with the premise that all human beings are 
exposed to stereotypical assumptions, and that that exposure is likely to 
impact one’s discretionary decisions.195  Professor Mills proposes training 
to recognize this impact, enabling judges to be self-critical of their 
prejudices and of legal training that prevents them from acknowledging 
and embracing their prejudices.  Thus, rather than attempting to ignore 
those unconscious biases that exist within humans in one form or another, 
Mills’s approach trains judges to find those repressed histories within 
themselves and to turn those experiences “inside out” so they can 
“comprehend, anticipate, and address issues raised by their subjects’ 
similarities and differences.”196  Mills seeks to inspire judges “to develop a 

program provides suggestions for actively recognizing assumptions, facilitates 
discussion by attendees regarding their related life experiences (“to emphasize the 
direct relevance to their lives and profession”), and reassures attendees “that with 
knowledge, they can avoid some of the stereotypical behaviors that they may have 
regularly engaged in.”  See id.  The curriculum references the Implicit Association Test 
(IAT) developed by Dana R. Carney (Harvard University); Brian A. Nosek 
(University of Virginia); Anthony G. Greenwald (University of Washington); and 
Mahzarin R. Banaji (Harvard University).  See NJC, MODEL CURRICULUM, supra note 
3, PowerPoint slide 38; Project Implicit,  http://implicit.harvard.edu/implicit/ (last 
visited Apr. 9, 2009).  See supra note 5 (describing the IAT and defining key terms).    
 193. NJC, FACULTY MANUAL, supra note 186, at 10.  Training focuses on 
intention, attention, and effort.  See NJC, MODEL CURRICULUM, supra note 3, 
PowerPoint slide 41.  Attendees are encouraged to intentionally be fair and accurate, 
look for patterns in decision making, “spend more rather than less time with those with 
whom they are less comfortable,”  minimize distraction, pay attention, and consciously 
confront cultural stereotypes.  See NJC, FACULTY MANUAL, supra note 186, at 2; NJC, 
MODEL CURRICULUM, supra note 3, PowerPoint slides 32–38.   
 194. See NJC, MODEL CURRICULUM, supra note 3, PowerPoint slide 40; see 
also Blair, supra note 6, at 243, 257 (reviewing studies that have assessed evidence for 
the malleability of automatic stereotypes and prejudice).   
 195. MILLS, supra note 15, at 159 (“[J]udges should accept that they, like all 
other human beings, hold certain stereotypical assumptions that are likely to surface 
when discharging their duties.”).  
 196. Id. at 160.  Professor Mills proposes a two- or three-day active-
participation workshop including an introduction during which participants and trainer 
share stories of self-vulnerability with one another.  Id.  The second session would 
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berate manner.”197  

 

method for hearing the silence that . . . everyone would prefer to repress 
and to address it through exposure,”  enabling adjudicators “to use 
universal biases in a just and deli

Judicial mindfulness expands upon the self-reflective model by 
recognizing that not every person and every decision will be subject to the 
same types of bias; thus, the approach to de-biasing oneself may take 
different forms depending, in part, upon whether the triggers are internal 
or external and which methods of self-reflectivity work effectively for that 

begin the process of becoming conscious of prejudice by encouraging the participants 
to discuss and share “how participants perceive each other and themselves” by 
considering cultural categories and overlapping boundaries (nationality, race, 
geography, gender, age, socioeconomic status, religion, language, etc.).  Id. at 160–61.  
Next the participants would explore the organizational culture—judges belong to the 
judiciary and work for the government—and professional culture—judges are lawyers 
and thus would identify with lawyers—in an effort to identify the influence of cultural 
dynamics and its “assumption[s], operating principles, [and] methods for resolving 
conflicts.”  Id. at 161.  Judges would next be taught to identify countertransference, 
seeking awareness of “unspoken dynamics and subtexts.”  Id.  Participants would 
record stereotypes they have heard about the groups of persons judges encounter in 
the sentencing process so that they may recognize “that these assumptions float in the 
culture at large, that people are subjected to them unconsciously, and that attitudes are 
affected through the unconscious.”  Id. at 161–62; see also Patricia Devine, Stereotypes 
and Prejudice:  Their Automatic and Controlled Components, 56 J. PERSONALITY & 
SOC. PSYCHOL. 5, 15–16 (1989) (concluding that deliberate reflection becomes the only 
method by which to purge stereotypes entirely from experience).  Finally, judges would 
be given methods to continue exploring and developing “consciousness of [the] latent 
aspects of decision making,” including checklists to remind themselves to check for 
prejudices when encountering groups for which there may be either positive or 
negative bias.  MILLS, supra note 15, at 162.  Judges may not want to share such deeply 
personal information with others—especially at the outset of training—for a variety of 
reasons, including lack of trust, position of authority, conflict with public persona, or 
professional expectations.  See, e.g., Finlay, supra note 181, 50–51 (urging judicial 
educators to avoid inquiry into the personal experience of judges, but allow for judges 
to choose to share those experiences during the course when relevant).  One possibility 
would be to ask participants to journal about similar experiences and invite 
submissions to the facilitator who could then review them during a break.  The 
facilitator could then use themes or examples found in the journal entries without 
attribution to a specific judge.  Of course, this may be difficult if the experience reveals 
gender or ethnicity unless there are multiple members in the group.  Alternatively, the 
facilitator may offer up his or her experience prior to journaling as both an example 
and as a means of encouraging forthcoming information.  The facilitator would want to 
reassure participants that the journals would be returned at the end of the session so 
that the product remains in the hands of the judge. 
 197. MILLS, supra note 15, at 163.    
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person.198  Judicial mindfulness presents the opportunity for cognitive 
flexibility, or “viewing a situation from as many different perspectives as 
possible.”199  Thus, Seamone provides a variety of approaches to achieving 
the desired self-reflective state, including:  clearing one’s mind to prime the 
internal pump for productive thought;200 focusing to progressively narrow 
the question;201 psychodrama and creative dramatics;202 journaling to 
achieve enhanced awareness;203 and cognitive therapies to enhance 
awareness.204  These self-therapeutic measures are provided as a means by 
which judges may come to know themselves, and in that knowledge, 
become aware that discretion is being exercised so that it is not exercised 
subconsciously or unconsciously.205 

 198. See Seamone, supra note 188, at 25–26, 30–31.  Seamone discusses four 
types of bias that may influence a judge’s discretionary decisionmaking:  (1) 
advocacy—“unknowingly using certain types of information to support one’s 
hypotheses when alternative sources are available” but ignored; (2) cold bias—“when 
judges’ decisions are influenced by factors beyond their control,” such as factors in a 
case that recall unpleasant circumstances subconsciously held in the judge’s memory; 
(3) hot bias—“when judges steer their evaluations toward an intended outcome;” and 
(4) statistical bias—reliance upon wrong probabilities or numeric calculations.  Id. at 
25–26 (citing the work of Robert J. MacCoul).  
 199. See id. at 27; see also Justin Brown & Ellen Langer, Mindfulness and 
Intelligence:  A Comparison, 25 EDUC. PSYCHOLOGIST 305, 314 (1990) (“Rather than 
moving directly from problem to solution, a person in a mindful state remains open to 
several ways of viewing the situation.”).  Seamone cautions: 

To practice judicial mindfulness, judges must understand precisely what they 
are trying to gain awareness over.  It could be an alternative theory or a reason 
why they are physically or emotionally disturbed whenever they think about 
one of the lawyers they had never before met.  It could be awareness of a 
litigant’s unfamiliar situation in life, which they had never considered or 
experienced.  It could also be the most suitable definition of a word used by 
the parties to a contract when the dictionary offers multiple conflicting 
meanings of the word. 

Seamone, supra note 188, at 37.  
 200. Seamone, supra note 188, at 48–52.  
 201. Id. at 52–58.  
 202. Id. at 58–68.  
 203. Id. at 68–72.  
 204. Id. at 72–75.  
 205. One means of enhancing judicial mindfulness may be to mandate more 
written opinions.  “[R]esearch suggests that the common understanding concerning the 
utility of judicial opinions usually holds true.  In most cases the process of writing will 
improve the underlying decision, or at worst will have no effect on it.”  Oldfather, 
supra note 22, at 1286.   
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Each of the above-described approaches is founded upon the 
understanding that judges accept that bias may interfere with discretion 
and undermine reasonableness in sentencing.206  Pursuing the means to 
address bias requires educational opportunities and commitment to such 
opportunities.   

IV.  EMBRACING INFORMED DISCRETION 

Law is a means to construct and maintain social order.  Judges are 
students of the law, but few have the benefit of also studying social 
psychology except as a hands-on consequence of exercising the 
discretionary function accorded to judges.  As judicial education has 
evolved, so should the opportunity for interdisciplinary study incorporating 
information on the developing understanding of implicit attitudes, the 
potential impact on discretion, and the means to recognize and possibly 
counteract that impact.  Yet, there are obstacles to embracing such 
education, including limited resources and lack of awareness.   

A.  Obstacles to Education 

Recent developments in the study of social cognition conveniently 
correspond with the uptick in judicial sentencing discretion brought about 
by Supreme Court decisions making the Sentencing Guidelines advisory, 
limited primarily by a reasonableness appellate review.207  Thus, if one 
even marginally accepts the social psychology studies that suggest bias may 
operate at a subconscious or unconscious level, then one must also 
recognize that implicit attitudes may undermine discretionary decision 
making.208  Research suggests that measures may be taken to counteract 
such biases and, as described above, judicial education programs are 
available to assist in that process.209  Yet, several obstacles stand in the way 
of maximizing informed discretion through judicial education.   

Competition for judicial attention and action is at a premium.  Judges 
are busy people and the demand for their attention counteracts the desire 
to attend such programs.  Federal district judges evaluate complex federal 
statutory and regulatory structures, face a pressing docket consisting of 

 206. Guthrie et al., supra note 22, at 37–43 (suggesting a variety of means of 
enhancing judicial cognitive functioning and concluding that judges have the ability to 
counteract implicit bias). 
 207. See supra Part I. 
 208. See supra Part III.A. 
 209. See supra Part III.B; see also supra note 186 and accompanying text. 
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both civil and criminal cases, interpret state statutory law and common law 
in diversity jurisdiction cases, and assess claims of federal preemption.210  
Moreover, judges are administrators of their courtrooms; consequently, 
judges must address related managerial issues.211  Thus, even when judges 
have time to attend educational programs—and there are many available 
programs—judges must be convinced that choosing a program on 
discretionary decision making will be more valuable than one that covers 
substantive legal issues such as recent changes in the tax code or in 
environmental law.212 

Another concern is that, in a national economy that is tightening 
budgets, the cost to train judges might be weighed against the cost to spend 
that money elsewhere.213  One issue judges are concerned with is 
competitive salaries that compensate for the relative loss in earning power 
over the last twenty-five years.214  Convincing judges that educational 
programs offer value and convincing the public that the need for training 
exists without undermining the overall status of the judiciary are the keys 
to the promotion of these programs.   

Opportunities for cognitive training must be broadened and 
mainstreamed.  The current regime of optional cultural-competency 
training is insufficient.  As mentioned, federal district judges are not 
required to attend educational programs.215  Consequently, perhaps the 
most efficient way to introduce judges to training on discretionary decision 
making is to offer it in connection with the introductory training judges 

 210. See JUDICIAL CASELOAD PROFILE, supra note 64 (noting that as of 
September 30, 2007, there were, on average, 479 pending cases per federal district 
judge, the second highest level over a six-year period). 
 211. See Judith Resnik, Trial as Error, Jurisdiction as Injury:  Transforming the 
Meaning of Article III, 113 HARV. L. REV. 924, 942–43, 949–50, 954–55 (2000) 
(discussing judicial case management, creation of official federal judicial policy through 
the Administrative Office of the U.S. Courts and Judicial Conference of the United 
States, and managerial docket control as examples of managerial issues that judges 
must address). 
 212. See WHITE & CONNER, supra note 127, at 171–72 (discussing the 
various educational programs available to judges).   
 213. See Thomas Langhorne, III, Foreword to MAUREEN E. CONNER, 
CONDUCTING IMPACT EVALUATION FOR JUDICIAL BRANCH EDUCATION, at vii–x 
(2002) (discussing the difficulty in attributing monetary values to the benefits and costs 
of judicial education and offering means to collect data and to identify and measure 
change).  
 214. See Hearing, supra note 99, at 5.  
 215. See U.S. CONST. art. III, § 1. 
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receive upon taking the bench.216  This training enjoys the imprimatur of 
the Federal Judicial Center, a government agency.217  Two subjects 
typically covered in the training for new judges are judicial ethics and 
working with the U.S. Sentencing Guidelines.218  The duty to be fair and 
impartial is critical to judicial ethics.219  Adding introductory materials on 
cultural competence would simply plant a seed in the judge’s consciousness 
that connects cultural competence to judicial ethics.  Further training could 
then be offered (through the Federal Judicial Center) in the follow-up 
training session that occurs about one year into the judicial appointment.220  
Additional programs to update judges on the latest science, to encourage 
exploration of means to raise awareness of implicit associations, or to 
combat biases could be offered biannually at judicial conferences as a 
plenary session or more or less frequently as demand requires or 
experience demands.  If offered through these vehicles, the additional cost 
of training would be insubstantial, while the benefit to those served by the 
courts might be incalculable. 

B.  Finding the Tipping Point 

In The Tipping Point, Malcolm Gladwell considers “how little things 
can make a big difference.”221  Gladwell considers how social epidemics 
occur, recognizing that change does not occur at a steady pace, but at times, 
geometrically progresses after reaching a tipping point.222  He offers three 
rules to explain how the spread of any idea, whether it is a community 
project or simply a consumer good, is often contingent upon a few simple 
factors.223  The first rule, the “Law of the Few,” acknowledges that there 
are exceptional persons who live among us who have greater influence on 
trends than the rest of us.224  Gladwell posits that a small number of these 
“connectors,”225 “mavens,”226 and “salespersons”227 are essential for the 

 216. See supra note 121 and accompanying text. 
 217. See supra note 120. 
 218. See supra note 121 and accompanying text. 
 219. See MODEL CODE OF JUDICIAL CONDUCT R. 2.2 (2007); see also Neary 
interview, supra note 121 (“When judges get together, I’m impressed by how often I 
hear them talk about fairness.”). 
 220. See Neary interview, supra note 121. 
 221. MALCOLM GLADWELL, THE TIPPING POINT:  HOW LITTLE THINGS CAN 
MAKE A BIG DIFFERENCE (2002).   
 222. Id. at 10–12. 
 223. Id. at 29. 
 224. Id. at 22. 
 225. Connectors are persons “with a truly extraordinary knack of making 
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propagation of new ideas.228  The second rule, the “Stickiness Factor,” 
acknowledges that “there are specific ways of making a contagious message 
memorable; there are relatively simple changes in the presentation and 
structuring of information that can make a big difference in how much of 
an impact it makes.”229  The third rule, the “Power of Context,” concludes 
“that human beings are a lot more sensitive to their environment than they 
may seem;” therefore, sometimes even the smallest details matter in getting 
them to change their behavior.230  Theoretically, by employing the rules, 
one can “deliberately start and control positive epidemics.”231   

A key to influencing judicial involvement and enthusiasm for cultural-

friends and acquaintances.”  Id. at 41.  Thus, when a connector reads a good book or 
eats at a restaurant that is especially enjoyable, the connector may mention it to his or 
her friends, and because of his or her unusually wide social network, the connector may 
influence more people to read the book or dine at the restaurant.  Id. at 55.  The 
connector not only knows lots of people, but moves in a variety of social circles, and is 
the avenue connecting those circles.  Id. at 46–51.  Gladwell provides the example of 
Paul Revere’s ride:  “[Revere] was a fisherman and a hunter, a cardplayer and a 
theater-lover, a frequenter of pubs and a successful businessman.  He was active in the 
local Masonic Lodge and was a member of several select social clubs.”  Id. at 56.  Thus, 
when Revere rode northward to alert the neighboring communities that the British 
were coming, people reacted to the news and arrived in Lexington and Concord 
prepared to fight by dawn’s first light; in contrast, William Dawson rode out in a 
southward direction that night to deliver the same news, but nearly no one showed up 
to fight against the British.  Id. at 30–33, 56–59.  Gladwell attributes the distinction to 
the fact that word-of-mouth was critical to the dissemination of the news, and Revere 
was far more effective because he knew so many people in the surrounding 
communities that knew whom to contact to effectively distribute the message.  Id. at 
57–59. 
 226. Mavens are “information specialists” who accumulate information and 
also share that information with others.  Id. at 59–60.  Gladwell describes the maven as 
“the person who connects people to the marketplace and has the inside scoop on the 
marketplace.”  Id. at 62 (quoting Linda Price, marketing professor at the University of 
Nebraska).  Mavens are “information brokers, sharing and trading what they know.”  
Id. at 69. 
 227. Salespersons possess “the skills to persuade us when we are unconvinced 
of what we are hearing, and they are as critical to the tipping of word-of-mouth 
epidemics” as connectors and mavens.  Id. at 70.  The salespersons have a charisma that 
radiates from them in both obvious and subtle ways, from smiling and effusive 
behavior to physical movements that harmonize with others making them feel both 
trusting of and at ease with the salesperson.  Id. at 84–86. 
 228. Id. 
 229. Id. at 25. 
 230. Id. at 29. 
 231. Id. at 14.  
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competency education is to ensure that those influential district court 
judges—that is, the connectors, mavens, and salespersons—have the 
opportunity to experience cognitive training so that they may be convinced 
of its value and recommend such training to their peers.232  Getting the 
right mix of persuasion, information, and training is critical to the process, 
and the NJC’s Model Curriculum for Judges provides a blueprint.233  Part 
of the challenge to cultural-competency training, however, is getting judges 
to follow through from training to courtroom.234  Social “[e]pidemics are 
sensitive to the conditions and circumstances of the times and places in 
which they occur.”235  Placing cognitive training in orientation and follow-
up sessions not only assures that nearly all new judges will encounter the 
training, but by using experienced judges to educate judges on social 
cognition, it also contextualizes the significant ethical challenge for judges 

 232. Indeed, some judicial education programs enlist judges as teachers for 
cultural-competency programs because judges may be more receptive to such 
information coming from fellow judges.  NJC, FACULTY MANUAL, supra note 186, at 3; 
Neary interview, supra note 121.  Some judges may view a course on unconscious bias 
as a criticism of judicial performance of a fundamental part of their job; consequently, 
when offering programs on bias, the Federal Judicial Center ensures that a judge is on 
the faculty panel.  Neary interview, supra note 121. 
 233. GLADWELL, supra note 221, at 93.  In practice, cultural-competency 
programs are being tested and fine-tuned in the state judicial education programs in 
which bias training has been part of the curriculum for years.  See NJC, FACULTY 
MANUAL, supra note 186, at Preface and Acknowledgement (noting that this model 
curriculum has been successfully taught in California by the California Center for 
Judicial Education and Research a number of times). 
 234. See NJC, MODEL CURRICULUM, supra note 3, PowerPoint slides 31–42; 
NJC, FACULTY MANUAL, supra note 186, Action Plan (form for judges to complete at 
end of program); see also Blair, supra note 6, at 250; GLADWELL, supra note 221, at 96–
98.  Gladwell recounts a fear experiment conducted by social psychologist Howard 
Levanthal, using college seniors at Yale University.  Id. at 96.  Students were divided 
into groups with some groups getting a pamphlet extolling the virtues of obtaining a 
tetanus shot by graphically emphasizing the dangers of tetanus, while the other group 
received a pamphlet simply explaining the benefits and the risks.  Id.  Although the 
group that received the graphic version of the pamphlet was more concerned about the 
dangers of tetanus, both groups failed at very high rates to affirmatively seek out 
getting the shot.  Id. at 96–97.  When the experiment was altered by adding a map of 
the campus with directions to the health services, including the hours during which free 
shots were offered, the rate of those obtaining shots jumped from three percent in the 
first test to twenty-eight percent the second test, with equal numbers of students from 
the high-fear and low-fear groups seeking inoculation.  Id. at 97–98.  Gladwell 
concludes that, as college seniors, most students already knew the location of health 
services; however, the map with times and locations provided a means by which the 
students could move from information to action.  Id. at 98.   
 235. Id. at 139.  
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in recognizing implicit attitudes that can undermine decisions by infecting 
their discretion with unconscious biases.   

Although the focus in this Article has been on district court judges, 
appellate judges may be the ultimate connectors, mavens, and salespersons 
for purposes of federal sentencing.  Booker did not just restore discretion 
to federal sentencing, it also retained appellate review under a standard of 
reasonableness.236  Sentencing in accordance with the cognitive flaws and 
cultural implicit associational biases identified in the emerging social 
science evidence cannot be termed reasonable, especially to the degree 
they have been proven to corrupt decision making.237  Appellate courts, 
therefore, should exercise vigilance in reviewing sentences that may be the 
outcome of unreasonable reliance upon flawed cognitive factors.  In doing 
so, the appellate courts will be highlighting factors that may influence 
sentences inappropriately, as well as reinforcing the value of judicial 
education regarding the social science of cognition. 

To the extent the judiciary fails to counter cognitive flaws in 
sentencing, it will invariably create political pressure in favor of more 
restricted judicial discretion over federal sentencing.  Public scrutiny of 
abusive, excessive, or overly lax sentences is a constant.238  Congress has 
already demonstrated its potential for depriving the judiciary of sentencing 
discretion, and commentators agree that nothing in Booker precludes such 
intervention in the future.239  In fact, the SRA itself was prompted, in part, 
by congressional outrage at perceived discrimination in sentencing.240  
Commentators have already voiced concern that the judiciary will once 
again fall prey to cognitive flaws, such as in-group bias in sentencing 

 236. United States v. Booker, 543 U.S. 220, 260–61 (2005). 
 237. Guthrie et al., supra note 22, at 28, 43. 
 238. Very recently, the news media highlighted the very long sentences meted 
out to two prominent African-American doctors in Gary, Indiana, for writing illegal 
prescriptions.  Don Terry, Bad Medicine or Bad Justice?, CHI. TRIB. MAG., Aug. 31, 
2008, available at http://archives.chicagotribune.com/2008/sep/04/magazine/chi-
mxa083108magazinemedicinepg81sep04.  Even though the jury acquitted the doctors of 
the vast majority of the allegations against them, they were sentenced to serve five and 
sixteen years in prison, prompting a law professor to ask, “‘Is the judge nuts?’”  Id.  
(quoting Northwestern University Law School Professor Albert Alschuler). 
 239. Allen & Hastert, supra note 26, at 200 (suggesting that Congress could 
reassert its authority over sentencing without necessarily violating Booker); Berry, 
supra note 14, at 667 (“Congress could revise the Criminal Justice Act.”). 
 240. Kennedy, supra note 30, at ix (calling discrimination in federal sentencing 
a “national disgrace” prior to the SRA). 



Ramirez 8.0  5/21/2009  2:14 PM 

2009] Informing Judicial Discretion in Federal Sentencing 641 

 

 

regarding white-collar crime.241  Therefore, in order to assure that Congress 
does not force a return to a more rigid sentencing regime, federal appellate 
courts must police the discretion exercised by district courts in sentencing 
with a view toward avoiding the very pitfalls predicted by the best science 
available regarding social cognition.  This means that appellate courts 
should act affirmatively to encourage appropriate judicial training, as 
suggested in this Article. 

V.  CONCLUSION 

Recent changes in federal sentencing have shifted discretionary 
decision making back to federal district court judges, while appellate courts 
review challenged sentences for reasonableness.  Each judge brings 
considerable legal experience and qualifications to the bench.  However, 
cultural experiences cannot necessarily prepare judges for the range of 
persons or situations they will encounter on the bench.  Social 
psychologists who have studied social cognition have determined that the 
human brain creates categories and associations resulting in implicit biases 
and associations that are often unconscious or subconscious.  Moreover, 
research suggests that such biases may be overcome, or at least mitigated, 
by training on awareness of bias and the application of countermeasures.  
Cultural-competence training provides judges the opportunity to inquire 
within themselves and to acquire and consider information outside their 
experience and expertise.  Training does not tell judges what to think but 
instead provides tools for self-examination.  Identifying unconscious 
preferences or biases and learning effective mechanisms for managing and 
changing unwanted preferences can impact the reasonable exercise of 
discretion in sentencing decisions on a case-by-case basis.   

Judges are expected to render decisions impartially.  Nowhere is the 
need more critical than sentencing decisions in which judicial 
determinations impact liberty interests by imposing criminal punishment, 
and in particular, imprisonment.  Lack of awareness or training is likely to 
lead to suboptimal sentencing outcomes based upon in-group bias, 
inaccurate cultural associations, and other cognitive flaws that will invite 
further political disruption.  In contrast, investing in cultural-competence 

 241. Bibas, supra note 26, at 724, 740–41; Daniel A. Chatham, Note, Playing 
with Post-Booker Fire:  The Dangers of Increased Judicial Discretion in Federal White-
Collar Sentencing, 32 J. CORP. L. 619, 620 (2007) (“[B]y routinely departing downward 
or giving non-guidelines sentences in white-collar cases, judges run the very real risk of 
provoking a response from Congress in the form of mandatory minimum sentences for 
white-collar crimes, which would further decrease judicial sentencing discretion.”). 
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and social-cognition training, as well as structuring programs to encourage 
interest in and attendance at such programs, can help judges improve their 
discretionary decision making by overcoming any latent biases, thereby 
benefiting society through a more just legal system.   

The judiciary itself must reform its own judicial training.  The 
teachings from the social science of cognitive functioning must be an 
integral part of the training offered by the Federal Judicial Center.  Booker 
furnishes a potential opportunity for a judicial tipping point in favor of 
training on the role cognitive flaws play in the exercise of judicial 
discretion.  

 


