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FOREWORD 

 
Robert W. Pratt* 

 

It is a privilege and an honor to write a few words about the state of 
sentencing in the United States criminal justice system for the Sixth Annual 
American Judicature Society and Drake Law Review Symposium.  The 
United States v. Booker line of jurisprudence sparked a “revolution” in 
sentencing.1  As this revolution continues, it is important to realize that to 
most—if not all—federal district court judges, sentencing is the single 
activity that we do, day in and day out.  In 2007 alone, the federal courts 
administered 72,865 criminal cases.2  This deluge of criminal cases shows 
no signs of easing as Congress continues to federalize criminal law.3  
Indeed, even as the number of civil cases on our dockets dwindles, the 
wave of criminal cases continues un

The kindling for this revolution, and the backdrop for all present 
sentencings, lies with the implementation of the Sentencing Reform Act of 
1984, which became fully effective on November 1, 1987.4  Congress 
intended the passage of this Act to be the first step in achieving certainty 
and fairness in sentencing.5  To this end, the Act established the United 
States Sentencing Commission and delegated to it the task of developing 
sentencing policies and practices in conformity with these twin goals.6  
However, Congress also mandated that the Commission’s policy 
statements “reflect, to the extent practicable, advancement in knowledge of 

 *  Chief Judge, United States District Court for the Southern District of 
Iowa. 
 1. United States v. Booker, 543 U.S. 220 (2005). 
 2. U.S. SENTENCING COMM’N, CHANGING FACE OF FEDERAL CRIMINAL 
SENTENCING 1 (2008), available at http://www.ussc.gov/general/20081230_changing_fac 
e_fed_sent.pdf. 
 3. See Brian Walsh & Tiffany Juslin, Congress’s Hammer:  Another Criminal 
Law, REAL CLEAR POLITICS, Mar. 4, 2009, http://www.realclearpolitics.com/articles/200 
9/03/congresss_hammer_another_crimi.html. 
 4. Sentencing Reform Act of 1984, Pub. L. No. 98-473, tit. II, § 217(a), 98 
Stat. 2017 (codified as amended at 28 U.S.C. § 991(a) (2006)). 
 5. See U.S. SENTENCING COMM’N, AN OVERVIEW OF THE U.S. SENTENCING 
COMMISSION 1 (2008), available at http://www.ussc.gov/general/USSC_overview_ 
200806.pdf. 
 6. Id. 
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human behavior as it relates to the criminal justice process.”7  The 
Commission recognized Congress’s command by stating in its first manual: 
“The Commission emphasizes, however, that it views the guideline-writing 
process as evolutionary.  It expects, and the governing statute anticipates, 
that continuing research, experience, and analysis will result in 
modifications and revisions to the guidelines through submission of 
amendments to Congress.”8  Thus, Congress contemplated that our 
sentencing laws and practices would evolve in accordance with our 
increased understanding of human behavior.  Surely some of this 
understanding derives from current sentencing practice; as such, modern-
day sentencing serves to inform future sentencing practice.  This is one of 
the few aspects of federal sentencing that remains unchanged. 

Little else of federal sentencing remains unchanged since Booker 
relegated the Commission’s guideline sentences to an advisory status.9  The 
presiding judge can no longer do his or her job by merely plugging numbers 
into a grid and following the procedures outlined in Rule 32.10  Likewise, 
the parties before the court can no longer confine their arguments to the 
appropriate guideline range.  Instead, the presiding judge and the parties 
must now focus on what sentence—within the range of possible 
punishments provided by the underlying statute—is “sufficient, but not 
greater than necessary, to comply with the [penological] purposes set 
forth” in 18 U.S.C. § 3553.11   

In conducting a § 3553 inquiry, district court judges engage in an 
intensive, fact-based analysis of each defendant so as to “individually 
assess” his or her culpability and punishment.12  According to the Supreme 
Court, “‘It has been uniform and constant in the federal judicial tradition 
for the sentencing judge to consider every convicted person as an 
individual and every case as a unique study in the human failings that 
sometimes mitigate, sometimes magnify, the crime and the punishment to 

 7. 28 U.S.C. § 991(b)(1)(C) (2006). 
 8. U.S. SENTENCING GUIDELINES MANUAL § A2 (1994). 
 9. See United States v. Booker, 543 U.S. 220, 264 (2005) (“The district 
courts, while not bound to apply the Guidelines, must consult those Guidelines and 
take them into account when sentencing.”). 
 10. See FED. R. CRIM. P. 32. 
 11. 18 U.S.C. §§ 3553(a)(2)(A)–(D) (2006). 
 12. See id. § 3553(a)(1) (“The court, in determining the particular sentence to 
be imposed, shall consider the nature and circumstances of the offense and the history 
and characteristics of the defendant . . . .”). 
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ensue.’”13  The pre-Booker guideline system often obscured this tradition 
because the guidelines failed to account for the social and personal 
characteristics of each defendant.14  However, district court judges are now 
able to restore this proud and just tradition by fully considering all of an 
offender’s characteristics.15  Recognizing this increased ability, the parties 
before the courts now present more evidence about defendants’ character. 

Another product of the sentencing revolution is the increasingly 
deferential standard that appellate courts apply in reviewing district courts’ 
sentencing decisions.16  Rigid review of pre-Booker departures and post-
Booker variances stymied the ability of courts to depart from the 
guidelines.  These exacting review standards resulted from congressional 
interventions to ensure sentences conformed with the guidelines.17  The 
Supreme Court, however, has slowly disallowed each of these exacting 
standards—as seen most recently in Gall v. United States, in which the 
Court finally abolished the “extraordinary circumstances” test that had 
hamstrung post-Booker variances.18  In affirming my decision to grant a 
variance, Justice Stevens stated that district courts possess an “‘institutional 
advantage’” from having lived with the case.19  Unlike appellate courts, 
district courts see and hear witnesses, which allows them to “‘gain[] insights 
not conveyed by the record.’”20  Appellate courts do not have any such 
insights.  Thus, their review of a district court’s sentence is only for 
procedural and substantive reasonableness.  With this increased discretion, 
district courts now have the ability to fashion a wider variety of sentences 
to satisfy the often competing penological goals.  Knowing this, the parties 
are beginning to research and present alternative punishment options to 
the courts—options that the Sentencing Commission has often not even 
considered, let alone researched. 

With district judges able to pursue an increasingly wide variety of 
sentences, academia now has a unique opportunity to assist in forging new 

 13. Gall v. United States, 128 S. Ct. 586, 598 (2007) (quoting Koon v. United 
States, 518 U.S. 81, 113 (1996)). 
 14. Booker, 543 U.S. at 233–36 (discussing the mandatory nature of the 
guidelines). 
 15. 18 U.S.C. § 3553(a) (2006). 
 16. See, e.g., Gall, 128 S. Ct. at 591. 
 17. See, e.g., 18 U.S.C. § 3553. 
 18. Gall v. United States, 128 S. Ct. 586, 591 (2007). 
 19. Id. at 598 (quoting Koon v. United States, 518 U.S. 81, 98 (1996)). 
 20. Id. at 597 (quoting Brief for Federal Public & Community Defenders et 
al. as Amici Curiae Supporting Petitioner, Gall, 128 S. Ct. 586 (No. 06-7949)). 
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sentencing policies.  District courts would benefit from exposure to new 
sentencing options, especially in light of the alarming incarceration rate.21  
For example, district courts already know the value of sentences that are 
noncustodial, but judges could use more insights as to which types of 
alternative sentences are most effective.  Likewise, researchers should also 
focus on sentencing issues that district courts come across during their 
individualized assessment of defendants.  To give but one example, the 
brain maturity issue that I addressed in Gall has never been adequately 
researched by the Commission or explored by the appellate courts in any 
meaningful way.22  Simply put, more research needs to be done on 
sentencing policy.  Hopefully, with the dialogue now opened by the 
Supreme Court and fora like this Symposium, meaningful exchanges can 
take place among all of those “reformers” who strive to make our system 
more just.   

 

 21. See BUREAU OF JUSTICE STATISTICS, U.S. DEP’T OF JUSTICE, PRISONERS 
IN 2007, available at http://www.ojp.usdoj.gov/bjs/abstract/p07.htm (stating the U.S. 
prison population was about 2.3 million at the end of 2007). 
 22. United States v. Gall, 374 F. Supp. 758, 762 n.2 (S.D. Iowa 2005). 


