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I.  INTRODUCTION 

The proliferation of casinos across the United States has become a 
modern-day version of the proverbial golden egg for many communities.1 
Communities often view casinos as new sources of vital revenue and tools 
for economic development.2  When casinos fail, public reaction is often one 
of shock because communities find it hard to believe that a casino could 
become financially distressed.   

In reality, commercial casinos face many of the same pressures and 
financial challenges as other private businesses.  Casinos, like other 
businesses, are susceptible to mismanagement or other economic 
circumstances that can cause them to become financially distressed.  As 
with other sectors of the economy, financially distressed businesses in the 

 1. As of 2008, there were twelve states in the United States that had 
authorized commercial casino gambling.  See AMERICAN GAMING ASSOCIATION, 2008 
STATE OF THE STATES:  THE AGA SURVEY OF CASINO ENTERTAINMENT 4 (2008).   
The twelve states with legalized commercial gambling are Colorado, Illinois, Indiana, 
Iowa, Louisiana, Michigan, Mississippi, Missouri, Nevada, New Jersey, Pennsylvania, 
and South Dakota.  Id.  There are a total of 467 commercial casinos in the twelve states 
with legalized commercial gaming.  Id.  Commercial casinos in the twelve states had 
gross revenue during 2007 of $34.1 billion.  See id. at 2.  Commercial casinos paid the 
staggering sum of $5.8 billion in wagering taxes to the twelve states with legalized 
casino gambling.  See id.  Moreover, commercial casinos employed 360,818 people 
during 2007, while contributing $13.8 billion in the form of salaries, benefits, and tips to 
the United States economy.  See id.  Nearly every other state has some form of 
legalized gambling, ranging from racinos to tribal casinos.  See id. at 4. 
 2. See, e.g., Peter J. Kulick, Comment, Rolling the Dice:  Determining Public 
Use in Order to Effectuate a “Public–Private Taking”—A Proposal to Redefine “Public 
Use”, 2000 L. REV. M.S.U.-D.C.L. 639, 640–41 (2000) (discussing the use of casinos for 
economic development in Detriot). 
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gaming industry have sought—and will likely continue to seek—federal 
bankruptcy protection in order to restructure debt and financial 
operations.3  

Two high-profile casino bankruptcy proceedings have recently gained 
the attention of Wall Street, the general public, and the gaming 
community—the bankruptcy petitions filed by the owners of Detroit-based 
Greektown Casino4 and Atlantic City-based Tropicana Casino and 
Resort.5  A commercial casino seeking bankruptcy protection is not itself a 
new legal development.6  In fact, the first instances of casino bankruptcies 
date back to 1985, when both the Atlantis Casino and Dunes Casino sought 
bankruptcy protection.7 

Casinos are heavily regulated businesses.8  Bankruptcy proceedings 
invoke the jurisdiction of a unique, specialized department of the federal 
judiciary.  In the typical bankruptcy reorganization proceeding, the 
bankruptcy court ultimately gains some level of control over the operation 
of the debtor’s business activities.  Consequently, bankruptcy proceedings 
involving casinos present complicated scenarios not ordinarily present in a 
typical bankruptcy reorganization proceeding.9  The interaction of state 
gaming regulation and federal bankruptcy law can at times present 
competing interests and goals.  On one hand, state gaming regulators have 
the overall goal of protecting the public integrity of commercial casinos.  
On the other hand, bankruptcy law is designed to ensure creditors are paid 

 3. See, e.g., Nathan Hurst, Greektown Casino Files for Bankruptcy, DETROIT 
NEWS, May 31, 2008, available at http://www.detnews.com/apps/pbcs.dll/article?AID=/2 
0080531/BIZ/805310373; Tropicana Files for Chapter 11 Protection Amid Jersey Joust, 
USA TODAY, May 7, 2008, available at http://www.usatoday.com/money/companies/20 
08-05-06-tropicana-bankruptcy_N.htm. 
 4. Hurst, supra note 3.  
 5. Tropicana Files for Chapter 11 Protection Amid Jersey Joust, supra note 3. 
 6. See Gregg W. Zive, The House Doesn’t Always Win, 8 GAM. L. REV. 278, 
278–79 (2004). 
 7. Id.  Both casinos were located in New Jersey.  Id. at 279. 
 8. See Eric B. Becker, Slots in the City:  A Critical Look at the Balance of 
Decision-Making Power in Gaming Legislation, 18 FORDHAM URB. L.J. 1033, 1039–40 
(1998).  Commercial casinos are primarily regulated under state gaming laws that 
legalize commercial gambling.  Id.  Nevada was the exclusive legalized gaming 
jurisdiction in the United States for nearly fifty years.  Id.  Currently, twelve states have 
legalized commercial casinos, while nearly every other state has some form of legalized 
gambling, such as racinos and tribal casinos.  See AMERICAN GAMING ASSOCIATION, 
supra note 1, at 4.  Thus, the implications raised in this Article are not limited solely to 
those twelve states that have legalized commercial casinos. 
 9. See Zive, supra note 6, at 279. 
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and an ongoing business can successfully emerge from bankruptcy 
proceedings.  As a result, casino bankruptcies are ripe for jurisdictional 
fights between state regulators and the bankruptcy courts.   

This Article addresses the interaction of state gaming regulation and 
bankruptcy law.  The Article first presents an overview of federal 
bankruptcy law.  The discussion of federal bankruptcy law will particularly 
focus on provisions of the Federal Bankruptcy Code that may present 
obstacles to or create tension with state gaming regulators.10  Next, the 
Article will provide a summary of the various requirements imposed by 
state gaming laws and regulations that are potentially at tension with the 
protections provided by the Federal Bankruptcy Code.  The Article will 
then present an analysis of aspects of Chapter 11 bankruptcy proceedings 
that create conflicts with state regulatory oversight of commercial casinos.  
The Article concludes by presenting a practical approach premised on 
cooperation between state gaming regulators and bankruptcy courts when 
dealing with casino bankruptcy proceedings. 

II.  BACKGROUND ON THE SOURCES AND SCOPE OF FEDERAL 
BANKRUPTCY LAW 

Federal bankruptcy law derives directly from the United States 
Constitution.  The Constitution provides that “Congress shall have 
Power . . . To establish . . . uniform Laws on the subject of Bankruptcies 
throughout the United States.”11  Acting under the authority granted by 
the Constitution, Congress has vested federal district courts with 
jurisdiction over bankruptcy proceedings and enacted a comprehensive 
Federal Bankruptcy 

A.  Federal Court Jurisdiction over Bankruptcy Proceedings 

Congress has statutorily created “original and exclusive jurisdiction of 
all cases under title 11 [Federal Bankruptcy Code]” to the federal district 
courts.13  Although federal district courts have original jurisdiction over 
cases arising under the Federal Bankruptcy Code, Congress has established 

 10. See 11 U.S.C. §§ 101–1532 (2006). 
 11. U.S. CONST. art. I, § 8, cl. 4. 
 12. See 11 U.S.C. §§ 101–1532 (2006) (Federal Bankruptcy Code); 28 U.S.C. 
§ 1334 (2000 & Supp. V 2005) (granting jurisdiction to federal district courts over 
bankruptcy proceedings). 
 13. See 28 U.S.C. § 1334(a) (2000). 
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specialized bankruptcy courts to hear bankruptcy cases.14  Bankruptcy 
courts are designated as units of federal district courts.15  Thus, bankruptcy 
courts administer proceedings initiated under the Federal Bankruptcy 
Code while operating as units of federal district courts.  Consequently, 
federal district courts review decisions of bankruptcy courts. 

The federal district courts’ jurisdiction over bankruptcy matters 
includes plenary powers over the debtor’s property.  That is, federal courts 
“in which a case under title 11 [the Federal Bankruptcy Code] is 
commenced or is pending shall have exclusive jurisdiction—(1) of all the 
property, wherever located, of the debtor as of the commencement of such 
case, and of property of the estate . . . .”16  Thus, in the context of a casino 
bankruptcy, one of the key considerations is whether the actual gaming 
license is “property” of the casino’s bankruptcy estate.17  As discussed 
below, the broad scope of the bankruptcy court’s jurisdiction over the 
property of the estate of a debtor is a source of tension vis-à-vis the ability 
of state gaming authorities to exercise regulatory authority over casinos.18 

 14. See id. § 151. 
 15. See id. 
 16. Id. § 1334(e) (Supp. V 2005) (emphasis added).   
 17. See discussion infra Part III.  See also John M. Czarnetzky, When the 
Dealer Goes Bust:  Issues in Casino Bankruptcies, 18 MISS. C. L. REV. 459, 464–65 
(1998) (discussing whether a state gaming license constitutes property of the 
bankruptcy estate).  Although recognizing that most state laws clearly provide that 
such licenses are not “property” of the casino, Professor Czarnetzky argues that a 
casino license should properly be construed to be “property” of the bankruptcy estate.  
See id. at 465.  However, such an expansive interpretation of the concept of “property” 
for bankruptcy law purposes appears to undermine longstanding state regulation of 
legalized gambling.  Pushing the argument to its extreme, bankruptcy could effectively 
be used to completely abrogate the authority of state gaming regulators.  In any event, 
a recent decision by the Seventh Circuit appears, at least, to reach a middle ground by 
recognizing that, although a “[gaming] license is for some purposes ‘property of the 
estate,’ . . . the [Federal Bankruptcy] Code forbids the bankruptcy court from 
interfering with the government’s police and regulatory powers.”  Village of Rosemont 
v. Jaffe, 482 F.3d 926, 938 (7th Cir. 2007) (citation omitted).  Thus, courts have 
recognized that there are limitations on the jurisdiction of the bankruptcy court with 
respect to a casino license. 
 18. State gaming regulators ultimately have the underlying purpose of 
protecting the public integrity of casino gambling and ensuring compliance with gaming 
laws, including securing payment of wagering taxes and fees.  Decisions with respect to 
who may own a casino, who may manage a casino, and how the casino operates 
ordinarily fall within the purview of state gaming regulators.  However, as discussed in 
this Article, such decisions are also ordinarily within the scope of the jurisdiction of 
bankruptcy courts in a typical Chapter 11 proceeding. 
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Although the federal district courts have original jurisdiction over 
bankruptcy proceedings, federal courts may nonetheless abstain from 
entertaining certain matters raised in the context of a bankruptcy 
proceeding.19  There are two types of abstention:  permissive abstention 
and mandatory abstention.   

Permissive abstention is statutorily enshrined with the announcement 
that: 

[n]othing in [the grant of original jurisdiction] prevents a district court 
in the interest of justice, or in the interest of comity with State courts 
or respect for State law, from abstaining from hearing a particular 
proceeding arising under title 11 or arising in or related to a case under 
title 11.20   

Permissive abstention is appropriate when there are “unique, unsettled, or 
difficult” issues of state law presented.21  Thus far, however, there are no 
known cases of a bankruptcy court abstaining from overseeing a casino 
bankruptcy in total deference to state gaming regulators. 

The basis for mandatory abstention is similarly set forth in the statute 
granting federal district courts original jurisdiction of bankruptcy matters: 

Upon timely motion of a party in a proceeding based upon a State law 
claim or State law cause of action, related to a case under title 11 but 
not arising under title 11 or arising in a case under title 11, with respect 
to which an action could not have been commenced in a court of the 
United States absent jurisdiction under this section, the district court 
shall abstain from hearing such proceeding if an action is commenced, 
and can be timely adjudicated, in a State forum of appropriate 
jurisdiction.22 

Accordingly, mandatory abstention is limited in scope to those 
circumstances in which a debtor attempts to have a federal court adjudicate 
a state law claim by virtue of the federal court’s bankruptcy jurisdiction. 

B.  The Federal Bankruptcy Code 

A bankruptcy proceeding may take various forms under the Federal 
Bankruptcy Code.  Applicable to most casino bankruptcies—and the focus 

 19. See 28 U.S.C. § 1334(c)(1) (Supp. V 2005). 
 20. Id. 
 21. See, e.g., In re Dow Corning Corp., 113 F.3d 565, 571 (6th Cir. 1997). 
 22. 28 U.S.C. § 1334(c)(2) (2000). 
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of this Article—a petition may be filed to reorganize the debts of the 
debtor pursuant to Chapter 11 of the Federal Bankruptcy Code.  A 
Chapter 11 petition may be filed voluntarily by a debtor or involuntarily by 
creditors or other interested parties.23  After a bankruptcy petition is filed, 
several important rights arise under the Federal Bankruptcy Code and 
control the actions that creditors and state gaming regulators may take with 
respect to a commercial casino. 

1.   The Automatic Stay Provision of 11 U.S.C. § 362 and Other Limits on 
the Authority of Governmental Units 

An important consequence of filing a bankruptcy petition is the 
application of the automatic stay provisions.  Particularly relevant to a 
casino bankruptcy proceeding, the automatic stay provisions of the Federal 
Bankruptcy Code provide that a bankruptcy petition:  

operates as a stay, applicable to all entities, of— 

(1) the commencement or continuation, including the issuance or 
employment of process, of a judicial, administrative, or other action or 
proceeding against the debtor that was or could have been commenced 
before the commencement of the case under this title, or to recover a 
claim against the debtor that arose before the commencement of the 
case under this title; 

. . . . 

(3) any act to obtain possession of property of the estate or of property 
from the estate or to exercise control over property of the estate[.]24 

The intent of the automatic stay is “to give the debtor a ‘breathing 
spell’ from creditor actions that would gravely impair the debtor’s ability to 
reorganize and to ensure that similarly situated creditors be treated the 
same, rather than permitting the spoils (i.e., the debtor’s assets) to go to the 
fleetest or nimblest creditor.”25  Accordingly, the automatic stay performs 
an important function by ensuring the orderly administration of 
bankruptcy reorganizations. 

Congress has imposed limits on the reach of the automatic stay.  One 
limitation is an exception for the enforcement of the police and regulatory 

 23. 11 U.S.C. §§ 301, 303 (2006). 
 24. Id. § 362(a) (emphasis added). 
 25. Czarnetzky, supra note 17, at 461–62. 
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powers of governmental units.26  “In the automatic stay context, we 
generally have construed the phrase ‘police or regulatory power’ to ‘refer 
to the enforcement of state laws affecting health, welfare, morals, and 
safety, but not regulatory laws that directly conflict with the control of the 
res or property by the bankruptcy court.’”27  The police or regulatory 
power exception to the automatic stay is broadly construed.28 

The automatic stay provision works in conjunction with the Federal 
Bankruptcy Code’s prohibition of discrimination against a debtor in 
possession, which provides that “a governmental unit may not deny, 
revoke, suspend, or refuse to renew a license, permit, charter, franchise, or 
other similar grant . . . [to discriminate against] a person that is or has been 
a debtor under this title . . . solely because such bankrupt or debtor is or 
has been a debtor under this title . . . .”29  The antidiscrimination provision 
of the Federal Bankruptcy Code could limit state gaming regulators’ ability 
to take regulatory action against a casino in bankruptcy proceedings.30 

2.   The Role of a Chapter 11 Trustee or Debtor in Possession Under the 
Federal Bankruptcy Code 

A Chapter 11 proceeding may either involve the appointment of a 
trustee to continue the operation of the business activities of the debtor or 
allow for a debtor in possession to continue its business activities.  In a 
Chapter 11 proceeding, “the trustee may operate the debtor’s business.”31  
A debtor in possession similarly has the right under a Chapter 11 

 26. See 11 U.S.C. § 362(b)(4) (2006).  The police power exception provides 
that the automatic stay does not apply to: 

. . . the commencement or continuation of an action or proceeding by a 
governmental unit . . . to enforce such governmental unit’s or organization’s 
police and regulatory power, including the enforcement of a judgment other 
than a money judgment, obtained in an action or proceeding by the 
government unit to enforce such governmental unit’s or organization’s police 
or regulatory power. 

Id. 
 27. City & County of San Francisco v. PG & E Corp., 433 F.3d 1115, 1123 
(9th Cir. 2006) (quoting Hillis Motors, Inc. v. Haw. Auto. Dealers’ Ass’n, 997 F.2d 581, 
591 (9th Cir. 1993)). 
 28. See In re Baillie, 368 B.R. 458, 466 (Bankr. W.D. Pa. 2007). 
 29. 11 U.S.C. § 525(a) (emphasis added). 
 30. See Gerald M. Gordon et al., Bankruptcy Trends in the Gaming Field, 10 
J. BANKR. L. & PRAC. 293, 304 (2001). 
 31. 11 U.S.C. § 1108. 
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proceeding to continue to operate its business.32  The legislative history of 
11 U.S.C. § 1108 recognizes that a trustee is not presumed to be the party 
approved to operate the debtor’s business; rather, the trustee’s power is 
merely one of the powers a debtor in possession acquires under 11 U.S.C. 
§ 1107.33  The fact that a trustee may operate the business of a casino in 
bankruptcy presents a potential conflict with the authority of state gaming 
regulators to license and approve key persons operating commercial 
casinos.  Typically, however, in the case of casinos, the debtor in possession 
continues to operate the business during the Chapter 11 proceedings. 

III.  STATE GAMING REGULATIONS 

The underlying public policy behind state gaming regulation is to 
protect the public integrity of the legalized gambling industry.  The policies 
underlying state gaming regulations include the following public policy 
goals: 

(1) the prevention of unsavory or unsuitable persons from having a 
direct or indirect involvement with gaming at any time or in any 
capacity; (2) the establishment and maintenance of responsible 
accounting practices and procedures; (3) the maintenance of effective 
controls over the financial practices of a licensee, including the 
establishment of minimum procedures for internal fiscal affairs and the 
safeguarding of assets and revenues, providing reliable record keeping 
and requiring the filing of periodic reports with Gaming Authorities; 
(4) the prevention of cheating and fraudulent practices; and (5) the 
creation of a source of state and local revenues through taxation and 
licensing fees.  These statements of public policy are embodied in 
statutes, regulations and supervisory procedures implemented at the 
state and local level by a variety of overlapping regulatory bodies (the 
“Gaming Authorities”).34  

Gaming regulations are directed at three different levels of the 
gaming industry.  First, the regulations address licensing and operation of 
the gaming establishment.35  Second, gaming regulations cover which 
casino employees and personnel must be licensed in connection with the 

 32. See id. § 1107. 
 33. See generally H.R. REP. NO. 95-595 (1977), as reprinted in 1978 
U.S.C.C.A.N. 5963; see also 11 U.S.C. § 1108 (summarizing the House Report). 
 34. Gordon et al., supra note 30, at 295. 
 35. See id. at 296. 
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operation of the casino.36  Third, the regulations identify circumstances 
when owners of the casinos must be licensed.37 

A.  State Regulation of Casinos 

The state regulation of casinos generally encompasses three distinct 
subject matters:  “(1) licensing and registration, (2) financial reporting, and 
(3) gaming license fees and taxes.”38  The following discussion provides an 
overview of typical regulatory provisions addressing these three subject 
matters. 

Initially, state gaming laws universally require a person to hold a 
casino license in order to operate a commercial casino.39  State gaming laws 
and regulations typically set forth comprehensive criteria that must be met 
for a person to be eligible to hold a commercial casino license.  For 
example, the Michigan Gaming Control and Revenue Act40 requires the 
Michigan Gaming Control Board to consider, when determining whether 
to grant a casino license, such factors as (1) the integrity, moral character, 
and reputation of the applicant, (2) personal and business probity, (3) 
financial ability and experience, and (4) the past and present compliance of 
the applicant and its affiliates with the gaming laws of other jurisdictions.41  
Nevada law, which serves as the model gaming law for most United States 
jurisdictions, provides that: 

 36. See id. at 297–98. 
 37. See id. at 298–99. 
 38. See id. at 296. 
 39. See, e.g., MICH. COMP. LAWS ANN. § 432.206(1) (West 2001); NEV. REV. 
STAT. § 463.160(1) (2007); N.J. STAT. ANN. § 5:12-82(a) (West 1996).  For purposes of 
state gaming laws, a “person” encompasses most forms of business entities, such as 
corporations, limited liability companies, and partnerships.  See, e.g., MICH. COMP. 
LAWS ANN. § 432.202(ff). 
 40. MICH. COMP. LAWS ANN. § 432.201–.226. 
 41. See id. § 432.206(5).  Michigan’s casino licensing provisions are unique in 
many respects.  The Michigan Gaming Control and Revenue Act was enacted as part 
of an initial law that amended the Michigan constitution to legalize commercial casino 
gambling in limited circumstances.  Under the Act, only three casino licenses may be 
awarded per city.  Id. § 432.206(3).  Because the Act defines a “city” as having “a 
population of at least 800,000 at the time a license is issued,” casino operations are 
limited to the city of Detroit, the only city in Michigan with a population anywhere 
near 800,000.   Id. § 432.202(l)(i).  As a result, the casino licensing qualifications set 
forth many unique characteristics that limit applicants to construct casinos only within 
the Detroit city limits, provide for detailed development obligations and assessments of 
financial ability, as well as commitments to the city of Detroit. 
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A [casino] license . . . must not be granted unless the applicant has 
satisfied the Commission that: 

(a) The applicant has adequate business probity, competence and 
experience, in gaming or generally; and 

(b) The proposed financing of the entire operation is: 

(1)   Adequate for the nature of the proposed operation; and 

(2)   From a suitable source.42 

Applicants bear the burden of establishing that they meet the statutory 
criteria to hold a casino license.43 

State gaming laws and regulations provide for detailed reporting 
requirements.  For example, casinos are typically required to submit annual 
reports to state gaming regulators.44  Casino licensees also have continuing 
duties to disclose any information requested by state gaming regulators or 
as a result of proscribed changes in the operation of the casino business.45  
Licensed casinos must also ordinarily report—and, in some cases, receive 
approval from state gaming regulators for—any loans or financing 
arrangements.46  The state regulatory authority over financing 
arrangements would be affected in the event that a casino enters the 
supervision of a bankruptcy court. 

State regulation of casinos also addresses the payment of licensing 
fees and the taxation of gaming revenue.  Under the Michigan Gaming 
Control and Revenue Act, the state wagering tax is transmitted daily to the 

 42. NEV. REV. STAT. § 463.170(3). 
 43. See, e.g., MICH. COMP. LAWS ANN. § 432.206(1) (applicant bears the 
burden by “clear and convincing evidence” to establish it meets the casino licensing 
standards); NEV. REV. STAT. § 463.170(1). 
 44. See MICH. COMP. LAWS ANN. § 432.206(8). 
 45. See id. § 432.206(10). 
 46. See MICH. ADMIN. CODE r. 432.1509 (2007).  The Michigan Gaming 
Control Board administrative regulations require a casino licensee to obtain the 
approval of the Gaming Control Board prior to entering into any debt transaction 
affecting the capitalization or financial viability of its Michigan properties.  See id.  A 
debt transaction is defined to mean circumstances under which a casino licensee 
“acquires debt, including, but not limited to, bank financing, private debt offerings, or 
any other transaction that results in a change of encumbrance of more than 1% in 
capitalization or debt-to-equity ratio of the licensee, applicant, holding company, or 
affiliate of the applicant or holder of the casino license.”  Id. r. 432.1102(b) (2008). 
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state.47  The ability to continue daily transmittal of wagering taxes is a 
further source of tension between the jurisdiction of a bankruptcy court 
and state regulation of casinos.  For example, the failure to transmit 
wagering taxes could result in suspension or even revocation of a casino 
license.  Moreover, a casino’s continuing ability to legally transmit daily 
taxes will likely require approval of a bankruptcy court.48 

B.  Licensing and Regulation of Key Personnel and Employees of Casinos 

In connection with obtaining a casino license, key personnel and so-
called “qualifiers” of the casino license applicant are also required to meet 
suitability standards.49  Key personnel and qualifiers are often defined to 
include the following:  (a) officers and directors of the casino license 
applicant; (b) a person who holds, directly or indirectly, more than a five 
percent equity interest in either a casino license applicant or a person 
holding a controlling interest in a casino license applicant; and (c) certain 
managerial employees.50  Accordingly, state gaming control boards actively 
investigate and regulate individuals who are either involved with the 
operation of a licensed casino or benefit from the casino operation. 

In addition to requiring key personnel to satisfy suitability standards, 
state gaming regulations ordinarily require most casino employees to hold 
an occupational license.  For instance, under the Michigan Gaming Control 
and Revenue Act, occupational licenses are issued to “a person to perform 
an occupation in a casino or casino enterprise which the [Michigan Gaming 
Control Board] has identified as requiring a license to engage in casino 
gaming in Michigan.”51  “Casino” is defined by the Michigan Act to mean 
“a building in which gaming is conducted.”52  A “casino enterprise” is 
defined to mean buildings and facilities functionally or physically 
connected with a casino.53  Thus, occupational licenses extend to those 
individuals who are employed by licensed casinos and perform services 
within the casino, including on-site management personnel. 

 47. See MICH. COMP. LAWS ANN. § 432.212(2). 
 48. See 11 U.S.C. § 505(a)(1) (2006). 
 49. See, e.g., MICH. ADMIN. CODE r. 432.1304(2) (2008). 
 50. See, e.g., id. r. 432.1104(c). 
 51. See MICH. COMP. LAWS ANN. § 432.202(ee).   
 52. Id. § 432.202(g). 
 53. See id. § 432.202(h). 
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C.  Licensing and Regulation of Casino Owners 

The ownership of casinos is subject to further licensing and regulation 
by state gaming regulators.54  Regulations promulgated under the Michigan 
Gaming Control and Revenue Act require a finding of suitability by the 
Michigan Gaming Control Board for equity owners who hold direct or 
indirect interests in the licensee that are at or above prescribed levels.55  
Furthermore, transfers of an equity interest in a licensed casino are often 
subject to the approval of gaming regulators.56  Accordingly, gaming 
regulators must not only approve most transfers of ownership interests in 
licensed casinos, but key personnel of a person acquiring an ownership 
interest in a licensed casino may also be subject to suitability 
determinations.57 

IV.  THE INTERACTION OF STATE GAMING REGULATION AND CHAPTER 
11 BANKRUPTCY PROCEEDINGS:  LESSONS LEARNED IN BALANCING 
COMPETING INTERESTS OF STATE REGULATORS AND BANKRUPTCY 

COURTS 

An inherent tension exists between the original jurisdiction of a 
bankruptcy court over a Chapter 11 bankruptcy debtor—including 
jurisdiction over the property of the debtor—and state regulatory oversight 
of casinos.  This tension can serve as a means of deflecting attention away 
from a troubled casino and onto a jurisdictional battle of control over the 

 54. See Gordon et al., supra note 30, at 295–98.  State gaming acts and 
regulations make distinctions between privately owned casinos and casinos owned or 
operated by companies whose shares are traded on a stock exchange.  See, e.g., MICH. 
ADMIN. CODE r. 432.1304(2).  As a general rule, shareholders of a publicly traded 
company may freely purchase and sell shares in the public market without being vetted 
and without obtaining approval until such time as the person’s stock ownership exceeds 
a certain percentage of the outstanding shares of the publicly traded company—
typically a 5% interest.  See id.; MICH. COMP. LAWS ANN. § 432.226. 
 55. See MICH. ADMIN. CODE r. 432.1304(2); see also supra note 54 and 
accompanying text. 
 56. For example, under the Nevada Gaming Control Act,  

It is unlawful for any person to sell, purchase, lease, hypothecate, borrow or 
loan money, or create a voting trust agreement or any other agreement of any 
sort to or with any licensee in connection with any gaming operation licensed 
under this chapter or with respect to any portion of such gaming operation, 
except in accordance with the regulations of the [Nevada Gaming] 
Commission.   

NEV. REV. STAT. § 463.300 (2007). 
 57. See id.; MICH. ADMIN. CODE r. 432.1304(2). 



Stocker 7.0 3/20/2009  10:51 AM 

374 Drake Law Review [Vol. 57 

 

 

oversight of a casino.  Ultimately, these competing claims to jurisdictional 
supremacy may result in an insolvent casino, effectively undermining 
regulatory oversight.  Moreover, the recent decision of the Seventh Circuit 
Court of Appeals in Village of Rosemont v. Jaffe reveals that efforts to 
undermine state regulatory oversight can lead to a lose-lose situation for 
the casino and its efforts to carry out a successful bankruptcy 
reorganization plan.58 

A.  Using the Automatic Stay to Halt State Regulatory Action 

The automatic stay of 11 U.S.C. § 362 limits the use of judicial or 
administrative tribunals once a bankruptcy petition has been filed.  The 
automatic stay further prohibits any entity from taking any act to gain 
possession of property of the debtor’s estate.59  There is an important 
exception to the automatic stay for the exercise of police powers by a 
governmental unit.60  Broadly construed, the automatic stay could 
effectively deny state gaming regulators from taking disciplinary action 
against a casino that is under the supervision of a bankruptcy court.61  In 
contrast, if the automatic stay does not apply—either because the casino 
license is not “property” of the bankruptcy estate or the police power 
exception to the automatic stay applies—the bankruptcy court would 
effectively be denied jurisdiction to oversee the operation and 
reorganization of a bankrupt casino.62 

The threshold question turns on whether a casino license can be 
construed to be “property” of the estate.  State gaming laws usually 

 58. See Village of Rosemont v. Jaffe, 482 F.3d 926 (7th Cir. 2007). 
 59. 11 U.S.C. § 362(a)(3)–(4) (2006). 
 60. See id. § 362(b)(4). 
 61. In re Elsinore Shore Associates, 66 B.R. 723, 730 (Bankr. D.N.J. 1986) is 
one example of a bankruptcy court invoking the automatic stay to enjoin the New 
Jersey Casino Control Commission from taking action to revoke a casino license for 
failure to pay pre-petition gaming taxes.  Although the bankruptcy court in Elsinore 
implicated the automatic stay, the Seventh Circuit’s holding in Jaffe calls into question 
the continuing vitality of Elsinore or, at a minimum, greatly curtails the potential reach 
of the decision.  See Jaffe, 482 F.3d at 937–38. 
 62. See Zive, supra note 6, at 284.  Judge Zive argues that permitting gaming 
regulators to exercise “the police power exception to the automatic stay to take away 
or deprive a casino of its license to operate during the reorganization process . . . would 
in essence negate the ability of the casino to operate or reorganize.”  Id.  With all due 
respect to Judge Zive, his construction of the police power exception to the automatic 
stay places too much emphasis on the jurisdictional reach of bankruptcy courts and 
does not give enough consideration to states’ legitimate public policy and police power 
concerns vis-à-vis regulating the gambling industry. 
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expressly provide that a casino license amounts to a mere privilege and 
does not rise to the status of a property right.  For example, the Michigan 
Gaming Control and Revenue Act has a typical formulation of this concept 
by expressly providing that a casino license is simply “a revocable privilege 
granted by the state and is not a property right.”63   

At least one legal commentator has argued, “despite its attributes 
under state law, a gaming license properly is considered property of the 
bankruptcy estate.  As such, the state authorities cannot exercise control of 
the license itself without violating the automatic stay.”64  As appealing as 
the argument may be—even with due consideration of the underlying legal 
theory of the argument—the Seventh Circuit in Jaffe appears to question 
the proposition that a casino license is property of the bankruptcy estate.  
In Jaffe, the Seventh Circuit refused to “accept the argument that we 
should treat [the casino’s] license as a res with respect to which the 
bankruptcy court had the authority to displace the state’s police power.”65  
Thus, although a court could construe Jaffe to merely hold that the police 
power exception to the automatic stay was applicable, the decision 
nevertheless suggests that a casino license is not “property” of a 
bankruptcy estate.66  

Even if it is assumed that a casino license is property of the estate of a 
bankrupt casino, in most instances a state’s regulatory authority over 
casinos falls within the police power exception to the automatic stay.  Jaffe 
unconditionally acknowledged as much.67  “But whatever property right 
the [casino] license conferred has always been subject to, or conditioned 
on, the regulatory powers of the state.”68  Moreover, “[n]othing in the 
bankruptcy laws permits the court to enjoin the [gaming control board], a 
state regulatory agency, from exercising police powers of the state to 
regulate the gambling industry.”69   

In re Elsinore Shore Associates held that the police power exception 
to the automatic stay was not applicable to allow state regulators to 
condition renewal of a casino license upon payment of pre-petition taxes.70  

 63. MICH. COMP. LAW ANN. § 432.208c(1) (West 2001). 
 64. Czarnetzky, supra note 17, at 469. 
 65. Jaffe, 482 F.3d at 936. 
 66. Id. at 937. 
 67. Id. 
 68. Id. 
 69. Id. 
 70. In re Elsinore Shore Assocs., 66 B.R. 723, 743 (Bankr. D.N.J. 1986). 
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financing appears to be a lost cause for the casino−debtor. 
 

Conceivably, therefore, Elsinore could be construed to limit the authority 
of state gaming regulators to take disciplinary action against a casino 
licensee.  However, the decision in Elsinore can also be construed narrowly 
to stand for the proposition that threats of state regulatory action cannot 
be used to alter the priority order of payment of claims against a Chapter 
11 debtor.71  Thus, Elsinore can be considered to have limited precedent 
and application beyond its unique facts. 

B.  Approval of Loans and Financing Arrangements 

A key step in a Chapter 11 bankruptcy proceeding—particularly to 
ensure a successful reorganization—is for a debtor to obtain post-petition 
financing.72  The Federal Bankruptcy Code expressly authorizes a trustee 
or debtor in possession to obtain unsecured credit and incur unsecured 
debt.73  At the same time, state gaming regulations ordinarily require 
notice of financing arrangements and approval of the financing.74  As a 
result, the approval of post-petition financing can cause significant tension 
between the jurisdiction of the bankruptcy court and state g

ators. 

In the event that state regulatory approval of post-petition financing 
is not sought, state gaming regulators could attempt to rescind the 
financing arrangement or take other disciplinary action against the casino 
licensee.75  Although no reported decisions have expressly addressed this 
question, a casino or Chapter 11 trustee would likely have to argue that any 
state regulatory action is subject to the automatic stay or antidiscrimination 
provisions of the Federal Bankruptcy Code.  Such an argument is tenuous 
at best.  Furthermore, the Seventh Circuit’s decision in Jaffe provides 
ample ammunition to attack an assertion that the automatic stay or 
antidiscrimination provisions of the Federal Bankruptcy Code prohibit 
state gaming regulators from exercising jurisdiction over the approval of 
post-petition financing arrangements.76  Thus, from a practical standpoint, 
fighting over state regulators’ lack of authority to appro

 71. See Czarnetzky, supra note 17, at 468–69.  Moreover, in light of the 
holding of Jaffe—permitting Illinois gaming regulators to take disciplinary action for 
pre-petition conduct—the continuing applicability of Elsinore is questionable. 
 72. See Zive, supra note 6, at 286. 
 73. See 11 U.S.C. § 364(a) (2006). 
 74. See, e.g., MICH. ADMIN. CODE r. 432.1509 (2007). 
 75. See id. r. 432.1511 (2008). 
 76. See Village of Rosemont v. Jaffe, 482 F.3d 926, 938 (7th Cir. 2007). 
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C.  Licensing of Trustees and Personnel to Operate a Casino in Bankruptcy 

As discussed above, a paramount feature of state gaming regulation 
involves the licensing of not only casinos, but also their employees, key 
personnel, and certain equity owners.77  As such, a trustee will most likely 
be subject to state gaming regulation because the trustee’s ability to 
operate the casino will be conditioned upon obtaining a license from state 
regulators.78  In contrast, bankruptcy courts will likely have limited ability 
to compel the appointment of a trustee.79  Nevada has adopted procedures 
to permit a trustee to use an existing casino license, with the caveat that the 
trustee must file an application and have it approved prior to operating the 
casino.80  Therefore, the orderly administration of Chapter 11 casino 
bankruptcy proceedings, through the use of a trustee, can be imperiled 
without the cooperation of state gaming regulators. 

D.  Competing Claims to the Daily Cash Flow of Casinos 

Casinos are businesses that deal with large amounts of cash.  
“Naturally, one of the hallmarks of a casino operation is the importance 
and amount of cash on the premises at all times.”81  The rights to the cash 
of a casino present several ancillary questions in connection with 
administrating a Chapter 11 proceeding.  These questions include how to 
perfect a security interest in casino cash and what rights, if any, state 
gaming regulators have to use casino cash to pay expenses such as wagering 
taxes. 

“[N]o cases have yet addressed the manner in which a creditor may 
perfect a lien in casino cash.”82  Ordinarily, a security interest in cash is 
perfected by possession.83  “If it is the intention to control the cash of the 
Casino with operations continuing, the appointment of a receiver is 
required.”84  The appointment of a receiver will require approval by state 
gaming regulators.85   

The Michigan Gaming Control and Revenue Act specifically 

 77. See discussion supra Part III. 
 78. See Zive, supra note 6, at 283–84. 
 79. See id. 
 80. See id.  
 81. Czarnetzky, supra note 17, at 475. 
 82. Zive, supra note 6, at 285. 
 83. Id. 
 84. Gordon et al., supra note 30, at 301. 
 85. See id. at 301–02. 
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contemplates the appointment of a conservator when a casino license is 
suspended for more than 120 days.86  Thus, although it is possible to have a 
third-party receiver or conservator control the casino cash, under the 
Michigan Act the casino license must first be in a state of either suspension 
or revocation.87  Therefore, the practicability of using a conservator—at 
least under Michigan gaming laws—may be limited.  Furthermore, even 
assuming that a bankruptcy court authorizes the appointment of a receiver 
or custodian, it is possible that a gaming control board—like the Michigan 
Gaming Control Board—may balk out of concerns of whether it has the 
authority to appoint a conservator or receiver absent a suspension of the 
casino license for more than 120 days. 

A related issue with respect to the use of the post-petition cash 
proceeds of a casino involves whether states may make a priority claim to 
the cash proceeds or take disciplinary action relating to the payment of 
wagering taxes.  As discussed above, the Elsinore court considered whether 
state gaming regulators may take disciplinary action arising out of the 
failure to pay pre-petition gaming taxes.88  Acting under the purview of the 
automatic stay and antidiscrimination provisions of the Federal 
Bankruptcy Code, the bankruptcy court in Elsinore enjoined an attempt by 
the New Jersey Casino Control Commission to require payment of 
prebankruptcy-petition taxes and fees as a condition of renewing a casino 
license.89  Elsinore can be narrowly construed to, in substance, involve an 
attempt to avoid the priority preferences of the Federal Bankruptcy Code 
with respect to the payment of pre-petition tax liabilities.90   

Following the Seventh Circuit’s decision in Jaffe, other bankruptcy 
courts may be reluctant to undermine the regulatory authority of state 
gaming regulators.  Nonetheless, the dispute with respect to how cash 
proceeds of post-petition operations are disposed of presents significant 
issues with respect to the regulation of casinos and bankruptcy court 
jurisdiction.  Such uncertainty and the possibility of protracted disputes 
further encourage cooperation among the casino−debtor, state gaming 

 86. See MICH. COMP. LAWS ANN. § 432.224(1) (West 2001). 
 87. See id. (“[W]hen the board revokes a casino license, or suspends a casino 
license . . . , or refuses to renew a casino license . . . the board . . . shall appoint a 
conservator . . . .”). 
 88. See In re Elsinore Shore Assocs., 66 B.R. 723 (Bankr. D.N.J. 1986). 
 89. Id. at 730. 
 90. See Czarnetzky, supra note 17, at 471 (discussing how the Gaming 
Commission was requiring pre-petition license fees, but the court held that this practice 
violated section 525 of the Bankruptcy Code). 
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regulators, and the bankruptcy court. 

E.  Approval of the Bankruptcy Plan of Reorganization 

Federal Bankruptcy Judge Greg Zive has noted that “[g]aming 
regulations have a significant impact on plan confirmation issues.”91  Jaffe 
is the quintessential example of the consequences that result when gaming 
regulators and a casino fail to fully agree upon a plan of reorganization and 
rely on nonbinding side agreements.92  In Jaffe, the casino−debtor’s efforts 
to use the bankruptcy court to force Illinois state gaming regulators’ 
approval of the terms of a reorganization plan was rejected.93  Jaffe 
instructs debtors to avoid Emerald Casino’s approach for successfully 
adopting a plan of reorganization.  Specifically, efforts should be 
undertaken to seek approval of state gaming regulators prior to 
confirmation of the plan of reorganization and include such terms directly 
in the plan. 

V.  IN THE SPIRIT OF COOPERATION:  A PROPOSAL FOR NAVIGATING 
CASINO BANKRUPTCY PROCEEDINGS 

There are many unsettled questions in connection with who has 
jurisdiction over what matters in a casino bankruptcy.  The competing 
beliefs of jurisdictional supremacy between state gaming regulators and 
bankruptcy courts could effectively undermine the ability of a casino to 
successfully emerge from Chapter 11 bankruptcy proceedings.  As a result, 
we advocate the use of a cooperative approach between state gaming 
regulators and bankruptcy courts in Chapter 11 proceedings.  Otherwise, as 
Elsinore and Jaffe reveal, the result can lead to protracted litigation and 
even the rejection of the reorganization plan. 

At the outset, bankruptcy courts need to be cognizant of the concerns 
of state gaming regulators.  The gaming industry is a highly regulated 
industry.  Regulators are in constant contact with casino licensees and have 
a thorough understanding of casino operations.  Gaming regulators’ 
concerns center on protecting the public integrity of casino gambling 
through comprehensive oversight.  Moreover, as Jaffe reveals, a fight to 
apply the automatic stay provisions to prevent regulatory action may 
largely turn out to be futile.  Thus, the best interests of all involved lie with 
developing a cooperative approach. 

 91. See Zive, supra note 6, at 290. 
 92. See generally Village of Rosemont v. Jaffe, 482 F.3d 926 (7th Cir. 2007). 
 93. See id. at 930, 939. 
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Developing a cooperative approach requires close coordination 
between the bankruptcy court and state gaming regulators.  Thus, we make 
the following observations with respect to the various stages of casino 
bankruptcy proceedings, taking into account lessons learned from prior 
proceedings. 

A.  Filing the Petition and First-Day Orders 

The filing of a Chapter 11 petition sets off a flurry of activity in rapid 
sequence.  As other commentators have recognized, first-day orders are 
often comprehensive and set forth the terms of the initial interim operation 
of the casino.94  The practical problem involves what role, if any, state 
gaming regulators should play in approving first-day orders.95  The goal of 
a first-day order is to ultimately “facilitate continued operation of the 
casino.”96  To avoid disputes out of the box, a practical approach is to 
ensure that first-day orders honor pre-petition obligations of the casino, 
including the recognition of pre-petition casino chips and vouchers as 
obligations of the casino.97  Moreover, although it may not be practical to 
immediately involve state gaming regulators, gaming regulators should 
promptly be informed of the proceedings by the petitioning party and 
presented with the opportunity to comment on the first-day orders.  
Bankruptcy courts, for their part, need to involve gaming regulators at a 
very early stage of the proceedings to, at the very least, develop a level of 
understanding for whether the terms for payment of obligations and post-
petition financing will be subjected to intense regulatory scrutiny. 

B.  Operating the Casino During Chapter 11 Proceedings 

Jaffe reveals that the automatic stay provisions of the Federal 
Bankruptcy Code will have very limited application during the 
administration of a casino bankruptcy.  Thus, continuing the operation of a 
casino during Chapter 11 bankruptcy proceedings requires the active 
participation of state gaming regulators.  There is no dispute that gaming 
regulators retain the authority to approve any personnel that may assume 
oversight of casino operations, including trustees.98  Additionally, any post-
petition financing arrangement will need to be approved by state gaming 

 94. See Zive, supra note 6, at 282. 
 95. See id. 
 96. See id. 
 97. See id.; see also Gordon et al., supra note 30, at 294–95. 
 98. See Zive, supra note 6, at 283. 
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regulators.99  Finally, should ownership of the casino change as a result of 
the Chapter 11 proceedings, that will also require the approval of state 
gaming regulators.100  Consequently, the lesson learned from Jaffe and 
other casino bankruptcy proceedings is that the active cooperation of state 
regulators is essential to ensure an orderly and successful Chapter 11 
reorganization. 

C.  Confirming the Bankruptcy Plan of Reorganization 

Jaffe is an example of what can occur when there is a dispute among 
gaming regulators in approving a sale of a casino.  Jaffe ultimately teaches 
that the approval of gaming regulators should be directly incorporated 
within the confirmation of the plan of reorganization.  Otherwise, casino 
licensees still run the risk of state gaming regulators taking disciplinary 
actions that, as in Jaffe, can lead to the revocation of the casino’s license. 

VI.  CONCLUSION 

The interaction of the Federal Bankruptcy Code and state gaming 
regulation in the context of a casino bankruptcy raises several questions 
concerning who has jurisdiction and over what matters.  Recent bankruptcy 
filings by the owners of Greektown Casino and the Tropicana Casino and 
Resort could renew the jurisdictional fights as casinos attempt to maneuver 
around the oversight of state gaming regulators.  The lessons learned from 
prior proceedings reveal that state gaming regulators will have an active 
say in the operation of the casino during the bankruptcy proceedings and 
any reorganization plan to exit bankruptcy.  As a result, it is imperative 
that the bankruptcy court and the state gaming authorities quickly establish 
a collaborative working relationship to ensure orderly and efficient 
Chapter 11 proceedings.  Such action will assist the bankruptcy court in 
fulfilling the intent of the Federal Bankruptcy Code while giving due 
deference to the highly important regulatory role performed by state 
gaming authorities. 

 

 99. See, e.g., MICH. ADMIN. CODE r. 432.1509 (2007). 
 100. See, e.g., NEV. REV. STAT. § 463.300 (2007). 


