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I.  INTRODUCTION 

Following the failure of several legislative proposals intended to 
directly address the growing Internet gaming industry, Congress enacted 
the Unlawful Internet Gambling Enforcement Act of 2006 (UIGEA) in 
October of 2006.1  Prior to the UIGEA, the legality of Internet gaming 
activities was primarily governed by a framework of three federal laws.2  
Although the Department of Justice maintained that these laws, 
particularly the Federal Interstate Wire Act, banned Internet gaming, 
inconsistent court holdings forced Congress to specifically address this 
growing industry.3  Accordingly, the UIGEA was enacted in the fall of 

 1. Unlawful Internet Gambling Enforcement Act of 2006, Pub. L. No. 109-
347, § 801, 120 Stat. 1952 (codified at 31 U.S.C. §§ 5361–5367 (2006)). 
 2. See Federal Interstate Wire Act of 1961, Pub. L. No. 87-216, 75 Stat. 491 
(codified at 18 U.S.C. § 1084 (2000)); Travel Act of 1961, Pub. L. No. 87-228, 75 Stat. 
498 (codified as amended at 18 U.S.C. § 1952 (2000)); Illegal Gambling Business Act, 
Pub. L. No. 91-452, § 803, 84 Stat. 937 (1970) (codified at 18 U.S.C. § 1955 (2000)). 
 3. See 18 U.S.C. § 1084; PeterPaul Shaker, Note, America’s Bad Bet:  How 
the Unlawful Internet Gambling Enforcement Act of 2006 Will Hurt the House, 12 
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2006 as an addition to the Security and Accountability for Every Port Act 
(SAFE Port Act), which was signed into law by President Bush on October 
13, 2006.4   

Online gaming is a multibillion-dollar industry and continues to grow 
rapidly.5  The majority of nations around the world have sought to allow, 
regulate, and tax online gaming in order to take advantage of this growing 
Internet industry.6  The UIGEA, on the other hand, functions as an 
outright ban on Internet gaming, demonstrating the United States’ decision 
to disregard the possibility of a regulation and taxation scheme.7  As a 
result of the hardline stance reflected by the UIGEA, the criticisms of the 
Act have been numerous and far-reaching.8 

The arguments against the UIGEA include:  its failure to take 
advantage of much-needed tax revenues; usurping the power of the states 
to make decisions regarding a traditionally state-governed matter; 
potentially drastic ramifications for foreign relations; and its creation of a 
significant burden on the financial services industry.9  With Antigua 
obtaining a judgment against the United States for WTO obligation 

FORDHAM J. CORP. & FIN. L. 1183, 1185–87 (2007) (discussing the views held by the 
Department of Justice and conflicting circuit court findings in Wire Act cases). 
 4. Security and Accountability for Every Port Act (SAFE Port Act), Pub. L. 
No. 109-347, 120 Stat. 1884–1962 (codified at 6 U.S.C. §§ 901–1003 (2006)). 
 5. See, e.g., Joe Drape, Web Site Puts Focus on Fix in Sports Bets, N.Y. 
TIMES, May 25, 2008, at A1, available at http://www.nytimes.com/2008/05/25/sports/oth 
ersports/25betfair.html?hp (estimating Internet gaming to surpass $20 billion in 2008). 
 6. See Nicholas M. Wajda, Note, Over-Playing a Weak Hand:  Why Giving 
Individual States a Choice is a Better Bet for Internet Gambling in the United States, 29 
T. JEFFERSON L. REV. 313, 322 (2007) (noting that over eighty-five countries allow 
online gaming); Kerry Capell, Britain Bets on Internet Casino Games, BUS. WK. 
ONLINE, May 15, 2006, http://www.businessweek.com/globalbiz/content/may2006/ 
gb20060515_495673.htm? (addressing the United Kingdom’s initiative to allow and 
regulate online gaming).   
 7. See generally Unlawful Internet Gambling Enforcement Act of 2006, 31 
U.S.C. §§ 5361–5367 (2006). 
 8. See, e.g., Benjamin B. Nelson, Regulation or Prohibition?  The Troubled 
Legal Status of Internet Gambling Casinos in the United States in the Wake of the 
Unlawful Internet Gambling Enforcement Act of 2006, 9 TEX. REV. ENT. & SPORTS L. 
39 (2007) (discussing the confusion surrounding the legality of online gaming and 
arguing that, because the government cannot place a blanket ban on online gaming, it 
should legalize, regulate, and tax it in order to protect the interests of all involved); 
Shaker, supra note 3 (taking a stance against the UIGEA). 
 9. See generally Nelson, supra note 8, at 59–62; Shaker, supra note 3, at 
1198–1203; Wajda, supra note 6, at 328–38. 
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violations10 and congressmen proposing bills to repeal the UIGEA in favor 
of a regulation and taxation scheme,11 the onslaught of criticisms is gaining 
steam and shedding light on justifications for a different approach.  
Furthermore, the proposed rules for enforcement of the UIGEA—recently 
released by the Federal Reserve Board and the Treasury Department—
suggest that the UIGEA places a serious burden on the financial industry 
and provide another strong reason to pursue a regulation and taxation 
scheme instead of an outright ban on Internet gaming.12 

This Note addresses the framework of federal law applicable to 
Internet gaming pre-UIGEA and discusses the UIGEA, its history, 
function, and criticisms.  This Note focuses particularly on the burden the 
UIGEA will place on the financial services industry in light of the recently 
published proposed rules and discusses why such a burden lends strong 
support to an argument against an outright ban on online gaming.  Part II 
of this Note introduces the federal body of law that served as the precursor 
to the UIGEA, the legislative history preceding the enactment of the 
UIGEA, and the function of the UIGEA itself.  Part III addresses the 
typical criticisms of the Act and the common arguments in favor of a 
regulation and taxation scheme to govern online gaming.  Part IV discusses 
the burden placed on financial transaction providers in light of the 
proposed rules, and concludes that this burden demonstrates fundamental 
flaws in the UIGEA and provides a significant reason for the United States 
to change its stance on online gaming. 

II.  THE UNLAWFUL INTERNET GAMBLING ENFORCEMENT ACT OF 2006 

A.  The Federal Framework Prior to the UIGEA 

The UIGEA was enacted, in part, to fill any gaps in the previously 
existing framework of federal laws applicable to Internet gaming.13  

 10. See Shaker, supra note 3, at 1190.  
 11. See Internet Gambling Regulation and Enforcement Act of 2007, H.R. 
2046, 110th Cong. (2007) (introduced by Rep. Barney Frank to regulate, rather than 
ban, Internet gambling); Internet Gambling Regulation and Tax Enforcement Act of 
2007, H.R. 2607, 110th Cong. (2007) (introduced by Rep. Jim McDermott as a 
companion bill to Rep. Frank’s bill and providing for the taxation of regulated Internet 
gambling); Skill Game Protection Act, H.R. 2610, 110th Cong. (2007) (introduced by 
Rep. Robert Wexler to allow exceptions for certain Internet gaming activities).   
 12. Prohibition on Funding of Unlawful Internet Gambling, 72 Fed. Reg. 
56,680 (Oct. 4, 2007) (to be codified at 12 C.F.R. pt. 233).   
 13. Wajda, supra note 6, at 325 (noting that the UIGEA supplements the 
previously existing framework of federal law). 
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Because the UIGEA attempts to cure the deficiencies in the law existing 
prior to its enactment, a discussion of the framework and deficiencies of 
the federal laws is necessary to understand the purpose of the UIGEA.  
Three federal laws addressed Internet gaming prior to the enactment of the 
UIGEA: the Wire Act,14 the Travel Act,15 and the Illegal Gambling 
Business Act.16  

The Wire Act was enacted in 1961,17 partly as an arrow in a quiver 
full of laws aimed at discouraging organized crime.18  The Wire Act makes 
it a crime for anyone “being engaged in the business of betting or wagering 
[to] knowingly use[] a wire communication facility for the transmission in 
interstate or foreign commerce of bets or wagers or information assisting in 
the placing of bets or wagers on any sporting event or contest.”19  The Wire 
Act exempts information transmissions sent for the purpose of reporting 
on sporting events, as well as wagers that are legal to place and accept 
within a single state under that state’s law.20  The Wire Act penalizes 
violators with a fine, imprisonment of no more than two years, or both.21   

The Department of Justice (DOJ) has maintained that the Wire Act 
criminalizes online gaming, despite the fact that the law was enacted prior 
to the invention of the Internet.22  In fact, in response to two states’ efforts 
to explicitly allow Internet gaming, the DOJ sent letters to state officials 
informing them of the illegality of Internet gaming under the Wire Act.23  
While the DOJ’s stance was clear, court decisions on the applicability of 
the Wire Act have differed, exposing holes in the Act’s applicability to 

 14. Federal Interstate Wire Act, 18 U.S.C. § 1084 (2000). 
 15. Travel Act, 18 U.S.C. § 1952 (2000). 
 16. Illegal Gambling Business Act, 18 U.S.C. § 1955 (2000). 
 17. Federal Interstate Wire Act of 1961, Pub. L. No. 87-216, 75 Stat. 491 
(1961) (codified as amended at 18 U.S.C. § 1084 (2000)). 
 18. See Jeremy Pope, Comment, Losing the Battle But Winning the War:  The 
Federal Government’s Attempts to Regulate Internet Gaming Through Utilization of the 
Wire Act and Other Means, 74 MISS. L.J. 903, 905–06 (2005). 
 19. 18 U.S.C. § 1084(a). 
 20. Id. § 1084(b). 
 21. Id. § 1084(a).  The fine cannot be more than $10,000.  Id. 
 22. See generally U.S. GEN. ACCT. OFF., REPORT TO CONGRESSIONAL 
REQUESTERS, INTERNET GAMBLING:  AN OVERVIEW OF THE ISSUES, GAO-03-89 
(2002) (stating that based on information provided by the DOJ, the Wire Act applies to 
online gaming).   
 23. See Linda J. Shorey et al., Do State Bans on Internet Gambling Violate the 
Dormant Commerce Clause?, 10 GAMING L. REV. 240, 244–45 (2006) (discussing 
attempts to allow and regulate Internet gaming in Nevada and North Dakota). 
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Internet gambling.24  Two cases demonstrate the applicability (and lack 
thereof) of the Wire Act to Internet-based gaming.25 

In 2002, the Second Circuit upheld the conviction of Jay Cohen, 
owner and president of World’s Sports Exchange (WSE), for conspiracy 
and offenses in violation of the Wire Act.26  WSE was an Antigua-based 
Internet bookmaking website, founded by Cohen, that accepted sports bets 
via telephone and the Internet.27  Within two years of operation, WSE had 
accepted over 60,000 calls from United States bettors and collected more 
than $5 million in funds wired from bettors in the United States.28   

In a rather straightforward application of the Wire Act to Internet 
sports betting, the court upheld Cohen’s conviction, stating that “Cohen 
established two forms of wire facilities, internet and telephone, which he 
marketed to the public for the express purpose of transmitting bets and 
betting information.”29  Although the Cohen decision demonstrated the 
application of the Wire Act to Internet gaming involving sports bets, 
important questions were left unanswered.  In short, because the Wire Act 
specifically criminalized the transmission of bets or wagers on sporting 
events and contests, and because WSE was in the business of accepting bets 
on sporting events, the Wire Act rather clearly applied to WSE’s 
activities.30  However, the Cohen court did not address whether the Wire 
Act could apply to bets or wagers made on something other than a 
“sporting event or contest.”31 

The Fifth Circuit answered this question in the negative in In re 
MasterCard International Inc.32 In that case, class action plaintiffs brought 
suit alleging Wire Act (and other) violations by Visa and MasterCard, as 
well as several banks, for their involvement in transmitting funds at 
gamblers’ requests to Internet-based casinos.33  The district court noted 

 24. See Shaker, supra note 3, at 1185–86 (summarizing the disagreement 
between circuit courts in Wire Act cases).   
 25. See United States v. Cohen, 260 F.3d 68 (2d Cir. 2001); In re MasterCard 
Int’l Inc., 132 F. Supp. 2d 468 (E.D. La. 2001), aff’d, 313 F.3d 257 (5th Cir. 2002).  
 26. Cohen, 260 F.3d at 78. 
 27. Id. at 70. 
 28. Id. at 70–71.  
 29. Id. at 76. 
 30. Id. at 70–71. 
 31. See generally id. 
 32. In re MasterCard Int’l Inc., 132 F. Supp. 2d 468 (E.D. La. 2001), aff’d, 313 
F.3d 257 (5th Cir. 2002).   
 33. Id. at 473–75. 
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that neither plaintiff in the case alleged that the defendants facilitated 
transactions for making bets on sporting events.34  In construing the Wire 
Act’s prohibition, the court held that by “[c]omparing the face of the Wire 
Act and the history surrounding its enactment with recently proposed 
legislation, it becomes more certain that the Wire Act’s prohibition of 
gambling activities is restricted to the types of events enumerated in the 
statute, sports events or contests.”35   

According to the court, because the plaintiffs alleged Internet gaming 
activity but failed to allege that such activity involved betting on sports, the 
Wire Act was inapplicable to the case.  The court went on to grant 
summary judgment in favor of the credit card companies and banks.36  
Thus, while the Wire Act appears to apply to Internet wagers made on 
sporting events, typical casino games offered through Internet casinos, such 
as blackjack or poker, do not come under the Wire Act’s prohibition.37  
The Wire Act’s inapplicability outside sports wagers represents its most 
serious flaw.  Because poker makes up such a large portion of online 
gaming, this blatant loophole in the Wire Act’s prohibition significantly 
diminishes its potential for prosecuting and discouraging online gaming.   

In addition to this glaring hole in the previously existing federal 
framework, the Wire Act—along with the rest of laws making up the 
framework—suffers from another serious deficiency.  The Wire Act only 
applies to those “in the business of” transmitting bets or betting 
information.38  While a company like Cohen’s WSE is certainly “in the 
business of” operating an online casino, WSE was Antigua-based for a 
reason.  Because domestic antigambling laws prohibit operating an online 
casino, the majority of online casinos are located offshore, beyond the 
jurisdictional reach of U.S. courts.39  As a result, even if an online casino 
accepts wagers on events covered by the Wire Act, “[t]he obvious difficulty 
then becomes finding those who operate online casinos and prosecuting 
them.”40 In short, not only is the applicability of the Wire Act to most 
online casino activities questionable, its effectiveness as a mechanism for 
prosecuting and discouraging online gaming is arguable at best. 

 34. Id. at 475 n.4.  
 35. Id. at 481. 
 36. Id. at 497. 
 37. Id.  
 38. Federal Interstate Wire Act, 18 U.S.C. § 1084(a) (2000). 
 39. See Nelson, supra note 8, at 45–47 (discussing the difficulty the United 
States has had prosecuting offshore online casino operators under the Wire Act). 
 40. Id. at 46.  
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The Travel Act, also enacted in 1961, represents a second arrow 
aimed at organized crime.41  The Travel Act makes it a crime to travel or 
use the mail or any facility in interstate or foreign commerce “with intent 
to—(1) distribute the proceeds of any unlawful activity; or (2) commit any 
crime of violence to further any unlawful activity; or (3) otherwise 
promote, manage, establish, carry on, or facilitate the promotion, 
management, establishment, or carrying on, of any unlawful activity.”42  
The Travel Act is more specific than the Wire Act with regard to the 
criminalization of online gaming.  Provided that the Internet comes under 
“any facility in interstate or foreign commerce” and an applicable state 
antigaming law has been violated, the government can establish a violation 
of the Act.43  The fact that courts have found a “facility in interstate or 
foreign commerce” to include the mail, telephone, telegraph, or newspaper 
makes it likely that the Travel Act would apply to the Internet as well.44  

While the Travel Act’s applicability to Internet casinos seems clear, 
the establishment of online casinos offshore has diminished its 
effectiveness.  The “unlawful activity” element of the Travel Act is defined 
by a list of activities.  The first of these is “any business enterprise involving 
gambling.”45  As a result, because the Travel Act criminalizes the act of 
operating a gambling business enterprise and such “enterprises” are 
located beyond the jurisdictional reach of the United States, the Travel Act 
largely fails to present a solid mechanism for punishing and discouraging 
online gaming. 

The third component of the previously existing framework is the 
Illegal Gambling Business Act (IGBA).  Also aimed at organized crime, 
the IGBA was enacted in 1970.46  The IGBA makes it a crime to conduct, 

 41. See Travel Act of 1961, Pub. L. No. 87-228, 75 Stat. 498 (codified as 
amended at 18 U.S.C. § 1952 (2000)).  
 42. 18 U.S.C. § 1952 (2000). 
 43. Id. § 1952(a). 
 44. See Christopher Grohman, Reconsidering Regulation:  A Historical View 
of the Legality of Internet Poker and Discussion of the Internet Gambling Ban of 2006, 1 
J. LEGAL TECH. RISK MGMT. 34, 46 (2006) (citing Jeffrey Rodefer, Federal Travel Act 
Scope and Predicates, http://www.gambling-law-us.com/Federal-Laws/travel-act.htm 
(last visited Jan. 14, 2008) (listing the mediums American courts have found to be 
qualifying facilities)).   
 45. 18 U.S.C. § 1952(b). 
 46. Illegal Gambling Business Act, Pub. L. No. 91-452, § 803, 84 Stat. 937 
(1970) (codified as amended at 18 U.S.C. § 1955 (2000)); see also Kiran S. Raj, Note, 
Drawing a Line in the Sand:  How the Federal Government Can Work with the States to 
Regulate Internet Gambling, 56 EMORY L.J. 777, 787–88 (2006) (explaining that the 
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finance, manage, supervise, direct, or own “all or part of an illegal 
gambling business.”47   

Like the Travel and Wire Acts, the deficiencies of the IGBA are its 
requirement of an enterprise and its specific definition of an “illegal 
gambling business.”  Under the IGBA, an illegal gambling business is 
defined as a business that is in “violation of the law of a State . . . in which 
it is conducted” and “involves five or more persons.”48 Further, the 
definition of business includes operation qualifications, stating that to come 
under the definition, the business must have remained in “substantially 
continuous operation for a period in excess of thirty days or [have had] a 
gross revenue of $2,000 in any single day.”49 

In general, the IGBA’s application to owners of Internet casinos is 
straightforward—a business activity that is illegal offline is still illegal 
online.50  However, given the technological hands-off nature of an Internet 
website business, some commentators have suggested that demonstrating 
the involvement of five or more persons in the illegal gambling business 
may be difficult.51  Furthermore, like the Travel and Wire Acts, the IGBA 
criminalizes the operation of a gambling business. As previously stated, 
because the online casinos of today are largely out of reach, the IGBA 
similarly fails to prevent or deter online gaming.   

As a group, these three federal laws provided a potential mechanism 
for holding online casino operators criminally liable prior to the UIGEA.  
While the Travel Act and the IGBA rather clearly apply to all types of 
online gaming activities, both require an enterprise or gambling business.  
Because many online casinos have moved offshore, beyond the 
jurisdictional reach of U.S. courts, these laws suffer from the same 
deficiencies as the Wire Act.  

Beyond the jurisdictional issues, the Wire Act case law—providing 
the greatest volume of case law regarding criminal charges for Internet 
gaming—demonstrates some glaring holes with regard to what online 

IGBA was passed as part of the Organized Crime Control Act of 1970, with a purpose 
“to deal only with large-scale illegal gambling activities and with corrupt state officials 
that allow them to operate”). 
 47. 18 U.S.C. § 1955(a) (2000). 
 48. Id. § 1955(b)(1). 
 49. Id. 
 50. See Grohman, supra note 44, at 46–47 (examining the application of the 
IGBA to online gaming).   
 51. See Raj, supra note 46, at 788.   
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casino activities are covered by the Act.52  Thus, even as a group, the prior 
existing federal framework contained blatant loopholes, ambiguities, and 
deficiencies that significantly diminished its application to and the 
prohibition of Internet-based gaming. Congress’s solution to the problems 
resulting from the previously existing scheme was the UIGEA.  However, 
failed legislative proposals intended to address online gaming suggest that 
enacting a solution to the problems was a struggle.53  

B.  Failed Attempts Leading up to the UIGEA 

The indications that the previous federal framework was deficient in 
addressing Internet gaming go beyond the inconsistent circuit court 
holdings regarding the Wire Act.  From 1995 to 2005, online gaming grew 
from a few sites offering online play to an Internet industry worth an 
estimated $12 billion.54 The rapid growth of the industry did not go 
unnoticed by Congress.55  Congressional attempts to enact legislation that 
criminalized Internet gaming further indicate the existence of deficiencies 
in the preexisting federal framework. 

The first attempt to address the Internet gaming industry began in 
1996 when Senator Jon Kyl proposed the Internet Gambling Prohibition 
Act (IGPA).56  As previously discussed, the preexisting federal framework 
failed because it made no mention of the Internet as a means of 

 52. See In re MasterCard Int’l Inc., 132 F. Supp. 2d 468, 480–81 (E.D. La. 
2001), aff’d, 313 F.3d 257 (5th Cir. 2002) (holding that the Wire Act applies only to 
wagers on sporting events or contests and not to non-sporting online gaming activities).   
 53. See Joseph J. McBurney, Comment, To Regulate or To Prohibit:  An 
Analysis of the Internet Gambling Industry and the Need for a Decision on the 
Industry’s Future in the United States, 21 CONN. J. INT’L L. 337, 348–49 (2006) 
(discussing failed legislative proposals to prohibit, and later to regulate, the Internet 
gaming industry prior to the UIGEA). 
 54. See Alexander Kliment, U.S. Congressmen Aim to Curtail Growth, FIN. 
TIMES U.K., July 18, 2006, at 21, available at http://www.ft.com/cms/s/0/f432ed6c-15f8-
11db-9950-0000779e2340.html (noting that Internet gaming was a $12 billion industry 
in 2006);  Martin D. Owens, Jr., If You Can’t Beat ’Em, Will They Let You Join?  What 
American States Can Offer to Attract Internet Gambling Operators, 10 GAMING L. REV. 
26, 29 (2006) (noting that the Internet gaming industry started in 1995 and is projected 
to grow to $25 billion by 2010). 
 55. See Michael A. Tselnik, Note, Check, Raise, or Fold:  Poker and the 
Unlawful Internet Gambling Enforcement Act, 35 HOFSTRA L. REV. 1617, 1628 (2007) 
(explaining the creation of the National Gambling Impact Study Commission as a 
response to Internet gaming growth). 
 56. See Internet Gambling Prohibition Act of 1997, S. 474, 105th Cong. 
(1997); see also McBurney, supra note 53, at 348. 
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communicating betting information, and the Wire Act seemed inapplicable 
to gaming activities outside of sporting contests.  As a result, the IGPA 
sought to amend the Wire Act to reflect these two crucial deficiencies.57  
The IGPA attempted to amend the Wire Act to include the Internet as a 
means of communication over which a person is prohibited from placing or 
receiving a wager, and to redefine “bets or wagers” as “the staking or 
risking by any person of something of value . . . upon the outcome of a 
contest, sporting event, or game of chance . . . .”58  This expanded 
definition of “bets or wagers” would have closed the major loophole in the 
Wire Act by placing common casino games, in addition to already 
prohibited sports wagers, within its reach.  However, despite some support, 
the IGPA never made it out of committee in 1997, passed the Senate but 
not the House in 1998, and after several amendments failed again i

000.59  

A renewed attempt to prohibit Internet gaming occurred when 
Representatives Jim Leach of Iowa and John La Falce of New York 
introduced the Unlawful Internet Gambling Funding Prohibition 
(UIGFP).60  The UIGFP took a new approach to attacking Internet gaming 
by cutting off the most popular forms of funding online gaming: credit 
cards, checks, and electronic funds transfers.61  Such an approach would 
arguably help cure the jurisdictional deficiencies of the previously existing 
framework.  While the online casinos may be established offshore, the 
entities responsible for transferring American bettors’ funds to the online 
casinos were largely U.S. financial institutions.  Despite support from 
representatives on both sides of the aisle, the legislation failed to pass in 
either 2001 or 2002.62  In 2003 a new and improved UIGFP, which required 
federal regulators to restrict transactions to and fr

 57. See S. 474. 
 58. See id. § 2; see also Benjamin C. Wickert, All In, but Left Out:  How the 
Unlawful Internet Gambling Enforcement Act Seeks to Eradicate Online Gambling in 
the United States, 10 VAND. J. ENT. L. & PRAC. 215, 223 (2007) (discussing the 
limitations of the Wire Act that the IGPA sought to rectify). 
 59. See McBurney, supra note 53, at 348; Wickert, supra note 58, at 223.  
 60. H.R. 556, 107th Cong. (2001).   
 61. Id.; James N. Brenner, Betting on Success:  Can the Unlawful Internet 
Gambling Enforcement Act Help the United States Achieve Its Internet Gambling Policy 
Goals?, 30 HASTINGS COMM. & ENT. L.J. 109, 121 (2007); McBurney, supra note 53, at 
348–49.   
 62. McBurney, supra note 53, at 348–49.   
 63. Brenner, supra note 61, at 121.  
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Thus, from 1996 until 2003, some form of federal legislation aimed at 
Internet gaming was available for enactment in Congress.  Congressional 
attempts to remedy the problem serve to show that Congress believed the 
preexisting federal framework was deficient.  While different forms of new 
legislation enjoyed support from both Democrats and Republicans, 
legislation that adequately addressed the growing industry proved elusive.64  
This is due, in part, to the difficulty in finding an approach that can 
effectively remedy the problems involved in the previously existing federal 
scheme and efficiently police the industry.  Definitional issues, 
enforceability issues, and jurisdictional issues are common problems faced 
when drafting legislation involving a dynamic technology like the Internet, 
and these problems came to the forefront in attempting to address Internet 
gaming.65  Finally, in the fall of 2006, the UIGEA was enacted as a last-
minute attachment to the SAFE Port Act.66  However, the difficulties that 
kept Congress from previously resolving the issue did not necessarily 
disappear with the enactment of the UIGEA.67 

C.  The Enactment and Operation of the UIGEA 

The UIGEA was passed as the Internet Gambling Prohibition and 
Enforcement Act by the House of Representatives in July of 2006, but was 
believed to be facing an end similar to that of its predecessor bills, the 
IGPA and UIGFP.68  Despite doubts about the successful enactment of the 
UIGEA, in a last-minute decision the UIGEA was attached to the SAFE 
Port Act—a port security bill popular with both Democrats and 
Republicans that was passed minutes before the fall recess.69  President 
Bush signed the SAFE Port Act, along with the UIGEA, into law just days 
later.70  It is no secret among commentators that the UIGEA was an 
awfully quick, and by many accounts unwise, action by the Congress.71  

 64. Id. at 119–21. 
 65. See McBurney, supra note 53, at 348–50. 
 66. See Wajda, supra note 6, at 323–24. 
 67. See id. at 328–34 (detailing the circumstances surrounding the UIGEA’s 
enactment). 
 68. Id. at 323. 
 69. See id. 
 70. Unlawful Internet Gambling Enforcement Act of 2006, Pub. L. No. 109-
347, § 803, 120 Stat. 1962 (codified at 31 U.S.C. §§ 5361–5367 (2006)). 
 71. See, e.g., I. Nelson Rose, Viewpoint:  The Unlawful Internet Gambling 
Enforcement Act of 2006 Analyzed, 10 GAMING L. REV. 537, 537 (2006); Wajda, supra 
note 6, at 323.  Both Rose and Wajda note that the Senate was given little or no time to 
debate the UIGEA, or to even closely examine the bill’s language.  Rose, supra at 537; 
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Professor I. Nelson Rose, a leading gaming law scholar, characterized the 
UIGEA as being “rammed through” Congress without many 
representatives even seeing the final language of the approved bill.72   

The UIGEA represents a new approach to the attack on Internet 
gaming.  In general, the UIGEA operates as an outright ban of Internet 
gaming activities, but it is unique in its method of enforcement.  Unlike the 
amendments to the Wire Act proposed by Senator Kyl in the IGBA, the 
UIGEA does not merely criminalize acts by those engaged in an online 
gaming business.73  Rather, the UIGEA incorporates aspects of 
Representative Leach’s UIGFP by aiming its assault on Internet gaming at 
the source of the funding.74  The main thrust of the UIGEA is concerned 
with making actions of Internet casinos criminal and relying on the 
financial institutions of the United States to cut the feet out from under 
such casinos by policing and blocking Internet gaming transactions.75 

The UIGEA, as codified, makes it a crime for “[any] person engaged 
in the business of betting or wagering” to “knowingly accept” credit, an 
electronic funds transfer, check, or similar instrument in connection with 
unlawful Internet gaming.76  According to the definitions section of the 
UIGEA, a “bet or wager” means the staking or risking anything of value 
on a sporting event, contest, or game subject to chance.77  This effectively 
incorporates the change to the Wire Act proposed by Senator Kyl.78  
Further, the term “unlawful Internet gambling” means the placement or 
receipt of a bet or wager through use of the Internet where such bet or 
wager, under applicable federal or state law, is unlawful.79  The definitions 
create some important exemptions, including fantasy sports, games of skill, 
free games, and any wager made under the Interstate Horseracing Act of 
1978.80  Moreover, bets or wagers made and received in a state or territory 
where they are legal to place and accept are exempt, as are certain 

Wajda, supra note 6, at 323–24.   
 72. Rose, supra note 71, at 537.  
 73. Compare 31 U.S.C. §§ 5361–5367, with Internet Gambling Prohibition Act 
of 1997, S. 474, 105th Cong. (1997). 
 74. See 31 U.S.C. §§ 5361–5367; Unlawful Internet Gambling Funding 
Prohibition, H.R. 556, 107th Cong. (2001). 
 75. See 31 U.S.C. §§ 5361–5367. 
 76. Id. § 5363. 
 77. Id. § 5362(1). 
 78. See S. 474. 
 79. See 31 U.S.C. § 5362(10). 
 80. See id. § 5362(1)(E), (10)(B). 
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intratribal transactions.81  In essence, the general provision makes it a 
crime for Internet casinos to receive bets from gamblers, subject to some 
excepted bets.  

Section 5364 is a more troubling provision of the UIGEA.  Like 
Congressman Leach’s bill, this provision attempts to attack the Internet 
gaming industry by cutting off the means of funding bets.82  However, 
according to the UIGEA, the burden of cutting off that funding rests on 
the financial institutions of the United States.83  Section 5364 provides that 
by the end of the 270-day period following the enactment of the UIGEA, 
the Federal Reserve Board and Attorney General will jointly prescribe 
regulations that require the participants (financial institutions) in each 
designated payment system to identify and block restricted transactions.84  
“Designated payment system” means “any system utilized by a financial 
transaction provider” that could be used in connection with a restricted 
transaction, as provided by the regulations.85   

In short, a “designated payment system” is one of a variety of means 
of transacting business, including, but not limited to, paper checks, credit 
and debit card transactions, electronic funds transfers, money 
transmissions, and stored value cards.  Thus, the effect of this provision is 
to place the burden on financial transaction providers—a term that 
encompasses banks, credit and debit card issuers, money transmitting 
businesses like Western Union, and e-wallet services—to police 
transactions and identify and block those transactions related to Internet 
gaming.86  Section 5364 does provide that financial transaction providers 
will not be liable when they have adopted policies and procedures that are 
reasonably designed to identify and block restricted transactions.87  
However, this provision leaves no doubt that a serious burden will be 
placed on financial transaction providers to police the Internet gaming 
industry.  Taking the text of Section 5364 on its face, there are many 
questions left to be answered by the proposed rules of the Federal Reserve 

 81. See id. § 5362. 
 82. See id. § 5364; H.R. 556, 107th Cong. (2001). 
 83. See 31 U.S.C. § 5364; see also Nelson, supra note 8, at 59 (discussing the 
implications for financial institutions under 31 U.S.C. § 5363, pertaining to financial 
instruments).  
 84. 31 U.S.C. § 5364. 
 85. Id. § 5362(3). 
 86. Id. § 5362(4) (defining “financial transaction provider”). 
 87. Id. § 5364(d). 
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and Attorney General.  Those questions, and the answers provided by the 
newly published rules, will be addressed later in this Note. 

The aforementioned provisions of the UIGEA cover the main thrust 
of the Act, but the remaining provisions are of some import.  Section 5365 
provides that the district courts of the United States shall have jurisdiction 
to take action to prohibit any transaction related to unlawful Internet 
gaming.88  This provision allows the United States and state attorneys 
general to bring suit in federal court to enjoin Internet service providers to 
remove sites and links necessary to complete a restricted transaction.89  
Presumably, this provision further aids in solving the challenge of finding 
and exercising jurisdiction over Internet casino operators by providing a 
mechanism for removing the websites altogether.  Section 5367 makes 
Internet service providers and financial transaction providers liable by 
classifying them as entities in the business of accepting bets or wagers in 
connection with unlawful Internet gaming if they have actual knowledge, 
control, and operate in the business of unlawful bets and wagers.90  Finally, 
section 5366 provides for a penalty of up to five years in prison, a fine, or 
both, and a possible permanent injunction from involvement in Internet 
gaming.91 

III.  PROBLEMS ASSOCIATED WITH THE UIGEA 

As with any piece of last-minute legislation, the UIGEA is certainly 
not without its problems.  Furthermore, because the legislation involves 
prohibition of activity over the Internet, the UIGEA faces additional 
problems.  A large number of legal scholars, commentators, politicians, and 
interest groups fought the UIGEA before its passage, and have fought it 
since its enactment on a number of grounds.92  A debate about the relative 
drawbacks and advantages of gaming in general still exists, and some of the 

 88. Id. § 5365. 
 89. Rose, supra note 71, at 540.  
 90. 31 U.S.C. § 5367. 
 91. Id. § 5366. 
 92. See, e.g., Rose, supra note 71, at 537 (arguing that the confusing, and 
sometimes contradictory, definitions promulgated by the UIGEA prevent it from 
helpfully expanding the reach of the Wire Act); Shaker, supra note 3, at 1193 (arguing 
that the UIGEA lacks any real teeth because it only prevents Internet gamblers’ access 
to funds and does nothing to criminalize the activity of Internet gaming); Wajda, supra 
note 6, at 328–29 (arguing that the UIGEA contains obvious loopholes—such as the 
use of offshore third-party payment processors and non-electric money transfers—that 
will ultimately render the Act ineffective).  
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criticisms of the UIGEA can be regarded as arguments for and against 
gaming in general.93  However, while a debate still rages in many circles as 
to the pros and cons of gaming in general, many of the criticisms of the 
UIGEA are aimed more at its effectiveness as a prohibitive measure and 
its impact as a statement of the United States’ stance on online gaming.  
These criticisms are numerous and cover a variety of issues, including the 
UIGEA’s enforceability, its impact on foreign relations, its failure to take 
advantage of needed tax revenues, and the burden it places on American 
financial entities.94 

A.  Missed Opportunity:  A New Industry and Tax Revenues 

Internet gaming is truly an industry phenomenon, growing at an 
extreme pace in just twelve years.95  The first online gaming sites appeared 
in 1995, mostly offering free play games.96  In the years that followed, the 
industry erupted—eclipsing the gaming industries in Las Vegas and 
Atlantic City97—with the number of online casinos growing to 650 in 1999 
and reaching 1,800 by 2002.98  Matching the growth in the number of online 
casinos, worldwide online gaming revenue grew to an estimated $12 billion 
in 2005, with an additional $3 billion in revenue estimated for 2006.99  
Similarly, the number of online bettors has grown to an estimated twenty-
three million—eight million of whom are Americans.100   

In response to this staggering growth, many nations took the 
opportunity to harness the industry for their benefit.  Gaming in general 

 93. See, e.g., Brenner, supra note 61, at 112–15 (contrasting negative and 
positive societal effects of gaming, as well as the need for a governmental response to 
Internet gaming); McBurney, supra note 53, at 340–44 (discussing arguments for and 
against online gaming).   
 94. See Brenner, supra note 61, at 125–32 (discussing the jurisdictional 
downfalls of the UIGEA’s enforcement capabilities); McBurney, supra note 53, at 359–
62 (addressing the negative impacts of the UIGEA on WTO obligations); Nelson, 
supra note 8, at 61–62 (discussing technological advances affecting enforceability of the 
UIGEA).  See generally Shaker, supra note 3 (discussing negative enforceability, 
revenue loss, and foreign relations implications of the UIGEA).   
 95. See McBurney, supra note 53, at 339, 344–45 (discussing growth from 1995 
to 2006). 
 96. Id. at 339.  In free play games, users play with imaginary money.  Id. 
 97. Id.  
 98. Id. at 344. 
 99. Shaker, supra note 3, at 1183. 
 100. McBurney, supra note 53, at 338 (estimated number of Americans 
participating); Shaker, supra note 3, at 1183 (industry-wide estimate of participants).   
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enjoys a global market of $260 billion.101  Due to its acceptance in much of 
the world, over eighty countries have expressly legalized gaming.102  The 
island nation of Antigua and Barbuda was a front runner, opening itself up 
to the online gaming industry by creating a “free zone” where online 
gaming businesses could pay licensing fees and enjoy low or no tax.103  As 
online gaming grew, Antigua was able to develop its own regulation 
scheme for the industry and benefit greatly from licensing fees and 
increased jobs.104   

A similar approach has been taken by one of the United States’ 
biggest allies, the United Kingdom.105  In response to rapid industry 
growth, the U.K. recognized that all of its gaming regulation predated the 
Internet and passed the Gambling Act of 2005 to set up a regulation and 
taxation scheme for online casinos.106  The Act, which became an Act of 
Parliament in mid-2005, provides for taxation and uniform regulation for 
online gaming, with safeguards in place for minors and addicted 
gamblers.107   

With its enactment of the new regulation and taxation scheme, the 
U.K. follows the lead of the forerunner in regulation and taxation of online 
gaming, Australia.108  By extending its general gaming regulation scheme to 
online gaming, Australia has successfully regulated and taxed online 
gaming since 1997.109  As a result of the U.K.’s choice to regulate and tax 
online gaming, as opposed to banning it outright, the U.K. has become 
home to some of the largest Internet companies in the world, many of 
which are publicly traded on the London Stock Exchange.110  In fact, 
several publicly traded online gaming businesses in the U.K. were hit hard 
by the U.S. ban on online gaming.111  The U.K. estimates that the market 
value of publicly traded U.K. companies decreased by nearly $7.6 billion 

 101. Shaker, supra note 3, at 1184. 
 102. Nelson, supra note 8, at 60. 
 103. McBurney, supra note 53, at 352.  
 104. Id. at 352–54. 
 105. Id. at 356–59. 
 106. Id. at 357. 
 107. Id. at 357–58. 
 108. Id. at 355. 
 109. Id.  
 110. See Wajda, supra note 6, at 326–27 n.96. 
 111. Eric Pfanner & Heather Timmons, U.K. Seeks Global Rules for Online 
Gambling, INT’L HERALD TRIB., Nov. 1, 2006, at 14, available at 
http://www.iht.com/articles/2006/11/01/business/gamble.php. 
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due to the U.S. ban.112  The success and economic advantages of a 
regulation and taxation scheme in several Caribbean island nations, 
Australia, and the U.K. have other European countries, including France, 
interested in following such a scheme.113 

Due to the boom in the online gaming industry and the large number 
of gaming participants in the U.S., a regulation and taxation scheme—in 
place of the outright ban imposed by the UIGEA—would allow for the 
collection of large amounts of needed tax revenue.  The online gaming 
industry is estimated to turn revenues of $15 billion in 2006.114  Because of 
the UIGEA’s outright ban of online gaming, it is estimated that U.S. 
casinos and online companies are missing out on $7 billion in revenue 
annually.115  Commentators have pointed out this means that state 
governments are missing an opportunity to collect up to $650 million in tax 
revenue each year.116  The creator of Sportingbet, an online gaming 
company, has estimated that his company alone, taxed at the same rate 
Nevada taxes Las Vegas casinos, would pay $4.4 million in taxes 
annually.117  When considering that online poker alone has been estimated 
to create $2.5 billion in new tax revenue and that the majority of online 
players are American, a system that regulates and taxes online casinos in 
the United States is a better option than the strict prohibition represented 
by the UIGEA.118 

B.  Troubles with Enforceability 

One of the main objectives of the UIGEA is to attack online gaming 
by cutting the funding out from under it.119  On their face, the enforcement 
mechanisms set in place by the UIGEA would seem to do just that.  
However, a strong argument can be made that the UIGEA will fail in its 
operation for a number of reasons.  The strongest among those arguments 
concerns the UIGEA’s inability to actually stop gamblers from depositing 
funds with online casinos120 and the jurisdictional troubles of issuing 
effective injunctions against overseas online casinos.121 

 112. Id.  
 113. See McBurney, supra note 53, at 359.  
 114. Shaker, supra note 3, at 1183.   
 115. McBurney, supra note 53, at 338.  
 116. Id.  
 117. Id.  
 118. Nelson, supra note 8, at 63. 
 119. Wajda, supra note 6, at 328. 
 120. See Nelson, supra note 8, at 62 (noting that evolving technologies allow 
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The UIGEA places the burden on financial transaction providers to 
monitor Internet transactions and identify and block restricted transactions 
between bettors and online casinos.122  While this seems to solve the 
problem of inadequate control over offshore casino operators in theory, 
the fact is that gamblers have found ways—and will continue to find ways—
to make bets with online casinos.  As Nicholas Wajda has pointed out, it 
has become common practice for gamblers to use one of the many third-
party payment processors that sprang up because credit card companies 
have begun to restrict direct transfers to online casinos.123  A gambler can 
effectively transfer funds using a credit or debit card to an offshore third 
party processor, such as Neteller, who in turn transfers funds to the online 
casino on the bettor’s behalf.124 

Because they are established offshore, the UIGEA is unlikely to 
reach these third-party payment processors.125  Further, were the UIGEA 
to prohibit U.S. financial institutions from transferring funds to such third-
party payment processors, the loophole would be far from closed.126  
American bettors are still able to set up bank accounts at foreign banks, 
which can either directly or indirectly provide the means to transfer funds 
to online casinos.127  As Professor Rose puts it, “Will federal regulators 
then prohibit U.S. banks from sending funds to Neteller?  And would they 
then prohibit U.S. banks from sending funds to an overseas bank, which 
forwards the money to Neteller?”128  In short, the possibilities for skirting 
the payment blockade are many, and a new manner of transferring funds 
will continually be available as technologies evolve.  For example, users can 
now gamble at some Internet casinos by placing funds on a phone card, 
which they can then use to deposit money in an e-wallet account with an 
offshore third-party payment processor.129  Finally, while credit card 
companies can block money transfers to online casinos with the use of a 

gamblers to continue to make deposits); Wajda, supra note 6, at 328 (arguing that 
gamblers can circumvent payment restrictions by a variety of means). 
 121. See Rose, supra note 71, at 539–40 (suggesting that other jurisdictions will 
not enforce U.S. court orders).  
 122. Unlawful Internet Gambling Enforcement Act of 2006, 31 U.S.C. § 5364 
(2006). 
 123. Wajda, supra note 6, at 328. 
 124. Id.  
 125. Id.  
 126. Id.  
 127. Id.  
 128. Rose, supra note 71, at 539.  
 129. Nelson, supra note 8, at 61–63. 
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coding system, banks refuse to support legislation that would have them 
monitor paper checks, which—given their sheer volume—are too difficult 
and costly to police.130  As a result, the UIGEA exempts paper checks from 
the policing requirement.131  Thus, gamblers can avoid the hassle of 
numerous accounts and still have a simple way to deposit funds—write a 
personal check.132 

To compound the enforcement troubles of the UIGEA, Professor 
Rose has suggested that the UIGEA’s provision for enjoining Internet 
service providers (ISPs) and financial transaction providers who facilitate 
online gaming will often be of little worth.133  Section 5365 of the UIGEA 
represents one of the Act’s three main enforcement provisions:  it gives the 
United States power to bring suit in federal court and the federal courts 
power to issue injunctions against ISPs.134  As Professor Rose points out, 
because these financial service providers and ISPs will often be operating 
outside the U.S., being able to serve them with papers to start a lawsuit will 
be improbable in many circumstances.135  Furthermore, provided papers 
are served, the combination of the facts that foreign countries are not 
obligated to enforce them and that they are generally reluctant to do so 
makes this provision even less helpful to achieving the aims of Congress in 
enacting the UIGEA.136   

Thus, given the likelihood that gamblers will still be able to find ways 
to transfer funds to online casinos—be it through complicated transactions 
or paper checks—it is unlikely that the UIGEA’s enforcement mechanisms 
will really prevent online gaming.  Moreover, the evolution of technologies 
in the Internet age makes it likely that new means of skirting the payment 
blockade will continue to develop.  Jurisdictional difficulties further make 
the availability of temporary and permanent injunctions unlikely.  With 
two of the three main provisions of the UIGEA unlikely to solve the 
problem of online gaming, it is unlikely that the UIGEA’s ban presents the 
correct solution. 

 130. Shaker, supra note 3, at 1195–96.  
 131. Id. at 1196 (citing John Heylar, New Anti-Gambling Laws Won’t Stop 
Online Bettors, http://sports.espn.go.com/espn/news/story?id=2611872 (last visited Jan. 
18, 2008)). 
 132. Id.  
 133. Rose, supra note 71, at 540.  
 134. Unlawful Internet Gambling Enforcement Act of 2006, 31 U.S.C. § 5365 
(2006). 
 135. Rose, supra note 71, at 540.  
 136. Id.  
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C.  An Inconsistent Stance:  At Odds with the Rest of the World 

Aside from the enforceability and tax revenue downfalls, the UIGEA 
has come under attack because it places the United States at odds with the 
rest of the world on the issue of online gaming.137  Contrary to the outright 
ban of Internet gaming imposed by the UIGEA, a majority of the world 
has allowed online gaming and—with proper enforcement, licensing, and 
taxation schemes—has taken advantage of a new industry.138  Caribbean 
nations, Australia, the United Kingdom, and other European nations have 
implemented legalization and enforcement schemes.139   

As a result of the enactment of the UIGEA, several publicly traded 
U.K.-based companies experienced significant market share losses.140  In a 
single day following enactment of the UIGEA, over 90% of publicly traded 
Internet gaming companies had share prices hammered; some eventually 
lost up to 75% of their revenues.141  PartyGaming, a major U.K.-based 
Internet gaming company, reported that 84% of its revenue came from 
U.S. customers prior to the enactment of the UIGEA.142  As home to many 
of the most well-known Internet betting sites in the world, it is no surprise 
that the British government called a conference of over thirty countries to 
discuss the proper manner of regulation for Internet gaming in response to 
the UIGEA.143  With no interest in a regulation scheme, the United States, 
though invited, declined the offer—a move that has many speculating that 
the U.K. may be taking the U.S. in front of the World Trade Organization 
in the future.144  In an age when the globe becomes smaller each day, the 
UIGEA represents the United States’ inconsistent stance and reluctance to 
consider the viewpoints of a majority of the world’s countries on what 
could be a beneficial enterprise for all involved. 

 137. See, e.g., McBurney, supra note 53, at 352–55 (discussing Caribbean 
nations’ frustrations with the UIGEA); Nelson, supra note 8, at 60 (discussing the 
world’s critical view of the UIGEA). 
 138. Nelson, supra note 8, at 60. 
 139. McBurney, supra note 53, at 352–59. 
 140. See Bunnam Srephichet, Pirates of the Caribbean: Offshore Internet 
Gambling Sites Cursed by the Unlawful Internet Gambling Enforcement Act, 30 
HASTINGS COMM. & ENT. L.J. 139, 168 (2007) (discussing market share and revenue 
losses following passage of UIGEA). 
 141. Id.  
 142. Tselnik, supra note 55, at 1641. 
 143. Wajda, supra note 6, at 327.  
 144. Id. 
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While statements about the U.K.’s intention to bring the U.S. before 
the WTO are speculation, the assertion that the UIGEA undermines the 
United States’ WTO obligations has been shown.  Antigua, a front runner 
in the legalization and regulation of online gaming, successfully brought a 
claim against the U.S. before the WTO in 2003.145  The 2004 decision of the 
WTO panel found that the U.S. had indeed violated its General 
Agreement on Trade in Services (GATS) obligation.146  In essence, GATS 
requires the U.S. to refrain from discriminating against foreign businesses 
by allowing them to provide services to U.S. citizens that are also provided 
by domestic companies.147  In an appeal from the 2004 WTO panel 
decision, the U.S. was successful in arguing that under an exception to the 
GATS obligations, the U.S. is allowed to keep out online gaming 
businesses on the basis that a country may take measures necessary to 
protect public morals.148  The appellate panel agreed with the United 
States’ arguments that it could restrict online gaming operators from 
Antigua because such gaming could be linked to fraud, compulsive 
gambling, and underage gambling—all evils that may be combated to 
“protect the public morals.”149  However, this argument was rejected when 
the WTO appellate panel found that while restrictions may be necessary to 
protect public morals, the U.S. continued to allow U.S.-based businesses to 
engage in interstate betting on horseracing, and thus, was applying its 
restrictions in a discriminatory manner.150  

A final push by Antigua resulted in victory in March of 2007.151  The 
WTO panel ruled for Antigua, finding that the UIGEA violated U.S. 
obligations under the GATS provisions requiring open market access.152  
This final victory has Antigua requesting a fine of $3.4 billion against the 
U.S.153  Even if the U.S. is successful in preventing the fine, a more drastic 
consequence could result if Antigua is able to get the support of the 
European Union in its battle against the U.S.’s stance on online gaming.  
Provided that the majority of the world disagrees with the U.S. policy, the 

 145. McBurney, supra note 53, at 359.  
 146. Id. at 360. 
 147. See id. at 361. 
 148. Id. at 360–61. 
 149. Id. at 361. 
 150. Id.  
 151. Wickert, supra note 58, at 237–38.  
 152. Id. at 237. 
 153. Id. at 238. 
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UIGEA could continue to cause major foreign relations problems for the 
United States. 

IV.  BURDENS ON U.S. FINANCIAL INSTITUTIONS:  PROBLEMS AND 
QUESTIONS BEFORE AND AFTER THE PROPOSED RULES 

In order to understand the proposed rules recently published for the 
implementation of the UIGEA, it is important to understand what they 
were meant to do.  The enactment of the UIGEA put U.S. financial 
institutions on notice of a coming burden, but left the particulars to the 
Federal Reserve Board and Treasury Department, which would jointly 
publish rules and regulations for the implementation of the UIGEA.154  
Commentators agree that due to the shift in regulatory responsibility from 
traditional law enforcement to U.S. financial institutions, the economic 
impact on U.S. financial institutions will be extremely burdensome.155  
However, after the enactment of the UIGEA, but before the proposed 
regulations were published, U.S. financial institutions were left with many 
unanswered questions about the specifics of that burden—questions that 
the proposed rules would ideally answer.156  As it turned out, the proposed 
rules answered some questions while leaving some important ones 
unanswered.157  Through an analysis of these questions and attempted 
answers, one can more clearly see that the difficulty in drafting rules for 
implementation reflects more fundamental problems with the UIGEA 
itself. 

The concerns of U.S. financial institutions were, and still are, 
widespread.  As an initial matter, financial institutions were concerned with 
the problems of enforcement already articulated in this Note. The majority 

 154. Unlawful Internet Gambling Enforcement Act of 2006, 31 U.S.C. § 
5364(a) (2006). 
 155. See Raj, supra note 46, at 808–09 (noting that the burden of ensuring the 
legality of online casino transactions could be shifted from credit card companies to 
online casinos); Cynthia A. Ricketts et al., DOJ Steps Up Internet Gambling 
Enforcement; Important Rulemaking to Be Released Soon, 124 BANKING L.J. 693, 696 
(2007) (stating the UIGEA “will impose significant burdens on financial institutions”); 
Rose, supra note 71, at 539–40 (discussing the obligations financial institutions are 
required to fulfill under the Act—identifying and blocking transactions to unlawful 
gambling sites); Shaker, supra note 3, at 1197 (stating that UIGEA “has negatively 
affected the world economy”).  
 156. See Raj, supra note 46, at 808–809; Ricketts, supra note 155, at 696; Rose, 
supra note 71, at 539–40; Shaker, supra note 3, at 1197.  
 157. See Prohibition on Funding of Unlawful Internet Gambling, 72 Fed. Reg. 
56,680 (Oct. 4, 2007) (to be codified at 12 C.F.R. pt. 233).  
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of Internet gamblers do not use direct transacting practices from their own 
U.S. bank accounts to online casinos, but rather take advantage of offshore 
third-party payment processors like PayPal or Neteller, commonly referred 
to as “e-wallets.”158  The existence of e-wallets left several unanswered 
questions following the initial enactment of the UIGEA.  The most 
fundamental of these questions simply inquired as to whether e-wallets 
were included in the term “designated payment system” under the 
UIGEA, and would thus potentially subject U.S. financial institutions to 
liability if they forwarded funds to these accounts, and the accounts were, 
in turn, used in conjunction with online gaming.  The main concern is 
clear—if e-wallets are included, the burden of policing is much more 
extensive.   

In short, if these types of third-party accounts are included as 
“designated payment systems,” financial institutions must concern 
themselves with what the money is used for once they have transmitted it 
to an e-wallet account operated by a third-party entity.  For the rule 
makers, this issue, like many other concerns, points toward the central 
difficulty in drafting rules for implementation of the UIGEA.  The broader 
the rules are made, the greater the burden (and uncertainty) that is placed 
on U.S. financial institutions.  On the other hand, the narrower the rules, 
the less impact the UIGEA is likely to have on prohibiting online gaming.  
This, like several drafting difficulties, points toward the fundamental 
problem with the enforcement mechanism of the UIGEA itself.  Because 
the UIGEA relies on financial institutions to police Internet casinos, the 
decision on each rule posits a choice between creating a larger burden on 
U.S. financial institutions or making the prohibition less effective in 
practice. 

On this front, however, the proposed rules do answer the question of 
whether e-wallets are included, and the answer is yes.159  In fact, the rules 
make mention of PayPal as an example of a “money transmitting 
business.”160  While there is an answer, it is troubling for U.S. financial 
institutions because of the difficulty in monitoring e-wallets.  E-wallets are 
typically offshore businesses that nearly always make use of foreign 
banks.161  As a result, the burden on U.S. financial institutions extends 

 158. See Nelson, supra note 8, at 61. 
 159. Prohibition on Funding of Unlawful Internet Gambling, 72 Fed. Reg. at 
56,684–85. 
 160. Id.  
 161. See Nelson, supra note 8, at 62. 
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beyond policing their own transactions with e-wallets and now forces them 
to deal with the uncertainty of whether they must police transactions 
between other institutions and e-wallets, which may ultimately lead to 
online gaming transactions.  On this front, the proposed rules provide some 
guidance, but leave U.S. financial institutions largely uncertain about their 
duties under the UIGEA.   

The proposed rules make clear that for two types of payment systems 
that have the benefit of merchant coding—card systems and money 
transmitting systems—U.S. financial institutions will carry the burden of 
monitoring extended transactions.162  With respect to check collection and 
wire transfer systems, some of these types of extended transactions will be 
exempt from the UIGEA’s imposition of duty.163  In the case of outgoing 
transactions to foreign banks, the exemption applies.  However, with 
respect to incoming requests from foreign institutions, the first U.S. 
institution to participate in the transaction does have the burden of 
investigating and putting procedures in place to discover and block any 
transaction related to online gaming.164  

Again, the answer is not good news for U.S. financial institutions, as 
their burden of policing the online gaming industry extends further than 
initially expected with respect to extended transactions.  As will be 
discussed later, even with respect to those exempted transactions, the 
difficult question of determining which non-exempted transactions are 
illegal remains.  Further, the answer again points toward the fundamental 
problem posed by the enforcement mechanism of the UIGEA itself.  With 
respect to outgoing transactions, the burden is presumably too great, and 
therefore an exemption applies.  As a result, this would seem to provide a 
funding avenue for bettors to continue to gamble online.  With respect to 
incoming requests, policing is required to some extent.  This effectively 
enforces the aim of the UIGEA, but in turn places a larger burden on U.S. 
financial institutions that are already charged with the task of monitoring 
payments related to Internet pornography and terrorism.165 

A second problem posed by e-wallets has a lesser impact on the costs 
of monitoring but a greater impact on the costs incurred by over-

 162. Prohibition on Funding of Unlawful Internet Gambling, 72 Fed. Reg. at 
56,689. 
 163. Id. at n.17.  
 164. Id. at 56,690. 
 165. Nelson, supra note 8, at 61 (noting that U.S. financial institutions already 
have a policing burden with respect to child pornography and terrorism).   
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deterrence.  E-wallets, like PayPal, are often used to mix legal and illegal 
transactions.166  Therefore, a U.S. financial institution concerned with 
blocking payments through e-wallets may intend to block an Internet bet 
while actually blocking a legitimate Internet purchase.  Thus, the burden of 
deciphering what type of transaction is being made with an e-wallet creates 
a significant increase in the monitoring burden of U.S. financial 
institutions.167  The proposed rules seem to establish this heightened 
burden with its (at least partial) inclusion of e-wallets in the definition of 
designated payment systems.168   

A second concern of U.S. financial institutions, particularly banks, 
was whether they would be saddled with the burden of monitoring personal 
checks.  One source notes that this would amount to the manual inspection 
of approximately forty billion checks per year.169  Fortunately, the 
proposed rules give good news to U.S. financial institutions by creating an 
exemption for personal paper checks.170  While this is good news for U.S. 
financial institutions, it again points toward the internal tension in the 
UIGEA.  The inclusion of personal checks would create an overwhelming 
burden on U.S. banks, and therefore, personal checks are exempted.  On 
the other hand, the exclusion allows online gaming to continue throug

in channels. 

A more central concern to the U.S. financial institutions is what is 
meant by “unlawful Internet gambling.”  As written, the UIGEA gives no 
specific definition, but rather relies on state and federal law to determine 
what is “unlawful.”171  Following the enactment of the UIGEA, the 
primary concern of U.S. financial institutions was whether a specific 
definition would be given by the proposed rules, or whether the burden 

 166. See generally U.S. GEN. ACCT. OFF., REPORT TO CONGRESSIONAL 
REQUESTERS, INTERNET GAMBLING:  AN OVERVIEW OF THE ISSUES, GAO-03-89 
(2002) (noting that e-wallets are used for legitimate as well as illegitimate purposes). 
 167. Id. at 26 (noting that coding in e-wallet transactions is obscured as it 
passes through intermediaries).   
 168. Prohibition on Funding of Unlawful Internet Gambling, 72 Fed. Reg. at 
56,682–83. 
 169. Nelson, supra note 8, at 62 (citing Allyn Jaffrey Shulman, Legal 
Landscape of Online Gaming Has Not Changed, Oct. 5, 2006, 
http://www.cardplayer.com/poker_news/article/3272 (quoting Laura Fisher, 
spokeswoman for the American Bankers Association)). 
 170. Prohibition on Funding of Unlawful Internet Gambling, 72 Fed. Reg. at 
56,686–87.  
 171. Unlawful Internet Gambling Enforcement Act of 2006, 31 U.S.C. § 
5362(10) (2006). 
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would be on the institutions to determine if a given transaction is legal or 
illegal under the laws of many differing jurisdictions.  This seems a fair 
question considering that the Fifth Circuit a

 gaming activities are unlawful under the Wire Act.172 

Unfortunately for U.S. financial institutions, the proposed rules fail to 
give a more specific definition of unlawful Internet gaming.  The rules 
instead defer to the language of the UIGEA itself stating, “The proposed 
rule does not specify which gambling activities or transactions are legal or 
illegal because the Act itself defers to underlying State and Federal 
gambling laws in that regard . . . .”173  In addition to the problems 
associated with interpreting the law of many different jurisdictions, 
determining what is unlawful is further intensified by the UIGEA’s express 
exemptions fo

actions.174 

It is arguable that by burdening U.S. financial institutions with the 
responsibility of determining what is legal and illegal among numerous 
state and federal gaming laws, as well as the responsibility to identify and 
block restricted transactions, the UIGEA rules, as proposed, result in an 
appropriation of private resources for government purposes.  After all, the 
proposed rules give no clear definition, leaving financial institutions to 
study and interpret the laws of numerous jurisdictions.  Again, the rule 
makers were forced to choose between heightening the burden on the 
financial institutions and negatively affecting the impact the UIGEA will 
have on Internet gaming—a result that is ca

e UIGEA’s enforcement mechanism. 

Given the uncertainty inherent in the UIGEA’s rules, it is no surprise 
that U.S. financial institutions are speaking out in the wake of the proposed 
rules.175  The Financial Services Roundtable, representing many U.S. 
financial institutions, states that the UIGEA, under the proposed rules, 

 172. See McBurney, supra note 53, at 343; see also In re Mastercard Int’l Inc., 
132 F. Supp. 2d 468 (E.D. La. 2001), aff’d, 313 F.3d 257 (5th Cir. 2002).  
 173. Prohibition on Funding of Unlawful Internet Gambling, 72 Fed. Reg. at 
56,681. 
 174. 31 U.S.C. § 5362(10)(B)–(D). 
 175. See, e.g., Stephanie Kirchgaessner, Banks Attack Conflicting U.S. 
Gambling Rules, FIN. TIMES, Dec. 18, 2007, available at http://www.ft.com/cms/s/0/3081 
0968-ada1-11dc-9386-0000779fd2ac.html; Shawn Zeller, Banks Split on Gambling Ban, 
CQ WKLY., Jan. 7, 2008, at 13, available at http://library.cqpress.com/cqweekly/ 
document.php?id=weeklyreport110-000002652049. 
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appropriate for law enforcement agencies.176  Bank of America has stated 
that it will be forced to block legitimate transactions in an attempt to 
enforce an ambiguous law.177  Further, counsel for the American Bankers 
Association has characterized the UIGEA’s provision under the proposed 
rules as a “compliance trap.”178  The concern of U.S. financial institutions 
saddled with this additional burden in light of the proposed rules has not 
gone unnoticed by Congress.  In a December 2006 letter to the Treasury 
Department and Federal Reserve, sixteen Representatives criticized the 
proposed rules as overbroad and ambiguous.179  

Because the proposed rules provide no clearer definition of what an 
illegal transaction is, U.S. financial institutions are saddled with an 
incredible burden.  It is up to the institutions, not law enforcement 
personnel, to put an end to online gaming.  The amount of resources 
necessary to investigate each transaction in order to determine if it violates 
the laws of one or more of over fifty jurisdictions is sure to weigh heavily 
on U.S. financial institutions.  Aside from the resources that must be 
expended by financial institutions, slowing down the payment processing 
function of the U.S. economy could have devastating implications.  For 
example, Internet stock market trading is a time-sensitive industry that 
relies heavily on the speed and ease with which transactions can be 
processed.  Under the proposed rules, it is likely that the serious burden of 
policing transactions will slow the payment processing systems of U.S. 
financial institutions, thus impacting other Internet industries.  Further, as 
one commentor suggested, slowing down the payment processing systems 
of U.S. financial institutions could have disastrous implications for the 
continuation of the U.S. dollar as the world’s reserve currency.180   

The final major question left to U.S. financial institutions regards the 
cost of implementation and maintenance of the required policing 
structures.  The question remained after initial enactment of the UIGEA 
whether any appropriations for implementing the compelled regulatory 
systems would be made.  Under the proposed rule, it appears that any cost 

 176. See Kirchgaessner, supra note 175. 
 177. See id.  
 178. See Zeller, supra note 175.  
 179. See Bill Swindell, Lawmakers Prod Justice Dept. on Online Gambling 
Rules, CONG. DAILY (Dec. 20, 2007), available at http://www.nationaljournal.com/congr 
essdaily/dj_20071220_2.php. 
 180. See Letter of Comment from Jeffrey P. Neubert, C.E.O. of The Clearing 
House, to Dep’t of Treasury (Dec. 12, 2007), available at http://www.federalreserve.gov 
/SECRS/2007/December/20071217/R-1298/R-1298_136_1.pdf. 
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of implementing and maintaining the policing functions will rest solely with 
the financial institutions.181  The proposed rule does contain a cost estimate 
for the recordkeeping function of the compelled regulatory, which is set at 
$4 million annually.182  Of course, this is only a modest estimate of what 
will be needed to maintain records year-to-year, and it ignores many other 
costs of implementation and maintenance.  The actual costs to U.S. 
financial institutions are not even considered by the proposed rules.  While 
many commentators have mentioned that it indeed will be a burden, an 
understanding of the different types of costs is necessary to fully appreciate 
the impact of the UIGEA on U.S. financial institutions.183 

Articles advising U.S. financial institutions in preparation for the 
proposed rules are particularly helpful in pointing out costs that will be 
incurred by the institutions.  An article in the Banking Law Journal by 
Cynthia Ricketts, James Halpert, and Allison Harvey includes a list of 
steps that should be taken by U.S. financial institutions in preparation for 
the UIGEA.184  Most of the advised steps are helpful indicators of where 
compliance costs will be incurred.   

As an initial matter, the authors suggest that financial institutions 
“monitor changes in the regulation of Internet payments.”185  This is a 
reasonable and necessary step for U.S. financial institutions to take as they 
proceed with their policing burden.  It also reflects a large source of the 
costs associated with implementation of the UIGEA.  As the world of 
gaming legislation continues to develop, bank executives, employees, and 
particularly compliance personnel will be charged with the task of staying 
up-to-date on what is or is not a restricted transaction.  Costs in this area 
are sure to involve increased training in identifying restricted transactions, 
an added need for resources in compliance departments, and constant 
research and analysis.  Aside from this problem, the troubles already 
discussed in defining what is unlawful will play a large part in increasing the 
costs necessary to monitor the stance of individual jurisdictions on different 
transactions. 

 

 181. See Prohibition on Funding of Unlawful Internet Gambling, 72 Fed. Reg. 
56,680, 56,680–81 (Oct. 4, 2007) (to be codified at 12 C.F.R. pt. 233). 
 182. Id. at 56,692. 
 183. See Raj, supra note 46, at 806; Ricketts, supra note 155, at 696; Rose, 
supra note 71, at 539; Shaker, supra note 3, at 1197.  
 184. See generally Ricketts, supra note 155. 
 185. Id. at 699. 
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The authors also suggest developing an internal policy for accepting 
customers and for identifying and blocking restricted transactions.186  The 
development of such a system represents another large cost of 
implementation.  Again, this step raises the same concerns of expending 
resources on the determination of what is currently unlawful.  Moreover, 
for many banks and other financial institutions, this involves an extensive 
system of new internal controls, which again requires resources in 
implementation, training, and maintenance.  Such suggested systems 
involve the monitoring of return rates for spikes.187  Again, this points to an 
aspect that compounds the costs of maintaining a policing function—many 
online gaming transactions are minimal in amount, causing every 
transaction to be suspect.188 

In addition, transaction costs are bound to increase as a result of the 
added liability of financial institutions.  The authors suggest merchants 
review policies, extra assurances, and indemnification clauses in 
contracts.189  Again, these tips are reasonable, necessary, and point toward 
an area of increased costs to both financial institutions and their customers.  
Financial institutions will demand better contract drafting to reflect their 
increased potential liability and require heightened assurances and 
documentation of customer businesses to ensure compliance with the 
UIGEA.  As a result, transaction costs will rise for both the party requiring 
such assurances and the party responsible for providing proof of them.  
When you consider the costs incurred by financial institutions when they 
must decline a legitimate transaction for fear of it being a restricted one, 
the costs multiply even further. 

The costs to U.S. financial institutions imposed by the UIGEA 
provides perhaps the best argument against the UIGEA and points out a 
fundamental flaw in the UIGEA’s structure:  the undue burden imposed 
on the financial transaction providers.  The broader the regulations, the 
heavier the burden will be on U.S. financial institutions; on the other hand, 
the narrower the regulations, the more online casinos will continue to 
operate with ease.  Further, given the heightened costs in several areas, 
concern has been expressed for whether smaller community banks will be 
able to implement the UIGEA’s requirements at all.190  In a regulation and 

 186. Id. at 699–700. 
 187. Id. at 701. 
 188. See id. at 699 (suggesting oversight of low-dollar transactions will be 
required to comply with UIGEA).   
 189. Id. at 700–02. 
 190. Wajda, supra note 6, at 332. 
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taxation scheme that could generate nearly $7 billion in taxes annually, the 
system could pay for itself instead of burdening private entities with the 
costs.191  

V.  CONCLUSION 

The UIGEA was a last-minute attempt by Congress to regulate an 
Internet industry that has proven difficult to harness.  As a result, the 
UIGEA’s problems are numerous and fundamental.  The UIGEA reflects 
a stance contrary to that of the majority of the world, creating global 
relations problems for the United States.  In addition, its enforcement 
troubles point toward problems inherent in its structure and mechanisms.  
Finally, the burden it places on U.S. financial institutions amounts to an 
unjust appropriation of private resources for law enforcement purposes.  
The confusion for U.S. financial institutions after its enactment was not 
relieved with the release of the proposed rules, but was compounded.  As it 
stands, the total cost to U.S. financial institutions is beyond estimate, and 
the potential results could be devastating.  The difficulties involved in 
drafting the proposed rules point toward the problems inherent with the 
mechanisms of the UIGEA.  Any broadening results in further unfair 
burdens on the financial institutions of the United States, while any 
narrowing allows Internet gamblers to continue to fund their activities.  A 
taxation and regulation scheme, in place of the UIGEA, is America’s best 
bet.  Not only will a regulation and taxation scheme pay for itself, thus 
relieving the burden on U.S. financial institutions,192 but it may create 

 191. McBurney, supra note 53, at 338 (providing an estimate of tax revenues 
generated by gaming).  
 192. On September 11, 2008, Rep. Barney Frank of Massachusetts introduced 
a bill in the House of Representatives intended to provide at least temporary 
protection to U.S. financial institutions from the burden of policing illegal gambling 
transactions.  See Payments System Protection Act of 2008, H.R. 6870, 110th Cong. 
(2008).  The bill, entitled the “Payments System Protection Act of 2008,” prevents the 
Secretary of the Treasury and the Board of Governors of the Federal Reserve System 
from proposing or implementing any regulation under the UIGEA, except to the 
extent the regulation pertains to betting that is covered by 28 U.S.C. § 178 (pertaining 
to betting on amateur and professional sports).  Id.  In short, any regulation 
criminalizing or forcing financial institutions to monitor anything more than bets 
related to sports wagering would be stricken.  Id.  Following this, the bill requires the 
Secretary of the Treasury and the Board of Governors of the Federal Reserve System, 
in consultation with the Attorney General, to promulgate regulations on the record in 
an agency hearing before an administrative law judge or similar official that include a 
definition of “unlawful Internet gambling.”  Id.   
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excess tax revenues, provide ease of enforcement, and will undoubtedly 
bring the U.S. in line with the majority of the world’s nations. 
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