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I.  INTRODUCTION 

Imagine three Iowa children, each about to graduate from high school 
and each qualified for college admission.  All three children have the 
academic aptitude, desire, and drive to excel in education beyond high 
school.  Each child has worked part-time jobs and saved as much money as 
minimum wage pay has allowed.  All three students have applied for the 
maximum amount of student loans, scholarships, grants, and other forms of 
financial assistance.  Despite these efforts, each student is unable to cover 
the full expense of higher education, and consequently must rely on 
financial assistance from parents.  This is a common scenario in Iowa and 
every other state today.  College is expensive, wages for part-time jobs are 
low, and access to student loans is becoming increasingly more difficult in 
light of the recent meltdown in the financial services industry.1 

Now add one more circumstance to the hypothetical.  One aspect of 
life that none of these three children chooses or can control is the parents’ 
marital status.  Imagine that one of the three children was born out of 
wedlock and lives in a single parent household in which one parent pays 
child support.  The second child’s parents are still legally married, but their 
relationship is unstable and they are in a constant state of separation and 
reconciliation.  The third child’s parents are divorced, and the mother and 
father share custody.  Assume that all three sets of parents, though 
financially able, do not wish to contribute to their children’s college 
educations. 

In Iowa, under circumstances such as these, only one of the three 
children possesses a legal remedy to seek college financial assistance from 
their parents—the child of divorce.  The other two children—though their 
lives, potential, hopes, dreams, and challenges seem comparable—are 
treated differently in the eyes of the law.  The illegitimate child and the 
child of married parents have no way to legally compel their parents to 
financially assist them in reaching their educational goals.  On the contrary, 
the child of divorce may invoke Iowa’s postsecondary education subsidy 
law to require parental economic assistance. 

The Iowa statute is adequately written to protect the interests of the 
children, the parents, and the State of Iowa.  However, one glaring flaw 
exists:  it only applies to divorced parents and their offspring.2  Iowa judges 

 1. S.P. Dinnen, Iowa Student Loan’s Footing Weakens, DES MOINES REG., 
Feb. 17, 2008, at 1A. 
 2. See In re Marriage of Vrban, 293 N.W.2d 198, 201 (Iowa 1980) (holding 
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are perfectly capable of making reasonable decisions in cases involving 
requests for postsecondary education subsidies for children of married and 
unmarried parents and they should be allowed to do so.  In fact, early Iowa 
courts that recognized the modern trend of jurisprudence allowing for 
postsecondary education subsidies when good cause was shown took a very 
prudent and nonrestrictive view of the doctrine, invoking it with principle 
to a myriad of situations involving all types of marital and nonmarital 
relationships.3  The main concern of those judges was not divorce or 
dissolution of the marriage, but whether justice dictated that the parents 
assist their children with college expenses.4  It was not until after the 
codification of the rule that a much more restrictive interpretation 
emerged, effectively denying coverage of the law to children of married 
and unmarried parents.5  This constrictive application of the law denies too 
many Iowa children the protection the law intends, while allowing too 
many of Iowa’s parents to deny their responsibilities toward the education 
and maintenance of their children.   

If Iowa legislators will recognize this deficiency and expand the law to 
include all children, then the equal protection of Iowa’s children and 
parents under the law will be realized.  Although some individuals may fear 
that giving jurisdiction to the courts to weigh in on a decision such as 
allocation of college expenses made in a married household is 
overreaching, judicial discretion and restraint, coupled with the factor of 
good cause being shown—as required by the statute—will serve to 
adequately limit the situations in which the subsidy can be awarded, while 
still allowing vital assistance to reach specific children in need.  Judicial 
authority to award postsecondary education subsidies to any child, for good 
cause shown, is not only in the children’s best interests, but in the state’s 

that no statutory provision exists requiring married parents to contribute to an adult 
child’s college expenses). 
 3. See Conkling v. Conkling, 185 N.W.2d 777, 786 (Iowa 1971) (finding 
parents responsible for college expenses despite the fact that their legal marital 
relationship had changed several times during the relevant period); Gerk v. Gerk, 144 
N.W.2d 104, 109 (Iowa 1966) (finding married parent responsible for contribution to 
adult child’s college expenses). 
 4. Despite the application of Iowa’s postsecondary education subsidy law to 
only divorced parents, none of the cases cited herein list divorce, dissolution, 
separation, or annulment as relevant factors used to determine whether college 
expense subsidies should be awarded by the court. 
 5. See Johnson v. Louis, 654 N.W.2d 886, 891 (Iowa 2002) (denying 
application of the subsidy to children born out of wedlock); Vrban, 293 N.W.2d at 201 
(holding that Iowa’s college expense subsidy law is not applicable to married parents 
and their children). 
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best interest as well. 

This Note will discuss the law in Iowa governing postsecondary 
education subsidies awarded to children by Iowa courts.  It will trace the 
history of Iowa’s jurisprudence in this area, the codification of the common 
law, and the statute’s interpretation and application by the courts.  The 
Note will briefly outline the socioeconomic relevance of higher education 
for Iowa’s youth today, and it will examine the effect an act of the Iowa 
legislature can have on dampening or encouraging access to higher learning 
within the state.  An expansion of the current Iowa law granting 
postsecondary education subsidies will be encouraged in order to 
guarantee equal protection of the laws to all children of Iowa, regardless of 
the marital status of their parents.  This call for expansion will be 
accompanied by a discussion of possible remedies the Iowa legislature may 
employ to solve problems created by the application of the law in Iowa 
today. 

II.  THE NECESSITY FOR ACCESS TO HIGHER EDUCATION IN IOWA HAS 
NEVER BEEN GREATER 

A.  Iowa Faces Unique Economic Challenges 

The State of Iowa has reached a crucial point in its history.  Now 
more than ever, the issues of higher education and economic prosperity 
have reached a nexus.  With the current economic landscape in Iowa 
focusing on the development of alternative fuels,6 alternative usage of 
biomass and other forms of clean energy,7 the revitalization of rural Iowa, 
and the resurgence of the City of Des Moines,8 the need for a highly 
educated citizenry within Iowa is even more vital to the success of the state.  
Iowa’s governmental entities must take a proactive approach to addressing 

 6. Ed Pilkington, The New Gold Rush:  How Farmers Are Set to Fuel 
America’s Future, THE GUARDIAN, Jan. 26, 2007, at 23, available at 
http://www.guardian.co.uk/environment/2007/jan/26/energy.usnews (noting that 
President George W. Bush’s support for corn-based ethanol production has increased 
growth of that financial sector in Iowa and that nearly half the American ethanol 
output comes from Iowa). 
 7. Brian Skoloff, Taxes, Worker Shortage Worry Renewable Energy Firms, 
USA TODAY, Feb. 2, 2008, http://www.usatoday.com/money/industries/energy/2008-02-
02-alternativeenergy_N.htm (detailing the goals of companies to create green-collar 
jobs in Iowa—“from ethanol production to wind turbines and solar panels, and all the 
maintenance and construction to support them”). 
 8. Adam Nagourney, In the Spotlight, Ready for Its Close-up, N.Y. TIMES, 
Dec. 2, 2007, available at http://travel.nytimes.com/2007/12/02/travel/02journeys.html. 
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the issues of accessibility, affordability, and completion of higher education 
programs in order to ensure that its citizenry is equipped with the proper 
tools to compete in a global marketplace and given the opportunity to 
prosper in the competitive American workplace.9  As the Maytag exodus 
shows, Iowa can no longer rely on global manufacturers to supply constant 
employment to its residents.10  If Iowa wants to keep the Microsofts and 
Googles of the world building and hiring in Iowa, it must make higher 
education more accessible to its young people.11 

With each passing year, the gap in earning potential between 
individuals who have obtained only a high school diploma and those who 
have received postsecondary education grows wider.12  The National 
Center for Public Policy and Higher Education indicates that between 1977 
and 1997 a high school graduate’s average income decreased by four 
percent, while the average income of the recipient of a college degree 
increased by twenty-eight percent over the same span.13  According to the 
U.S. Census Bureau, the average income in 2006 for a high school graduate 
was $33,419.14  However, a person with some college education but no 
degree earned an average of $38,284; a person with an associate’s degree 
earned an average of $41,475; and a person with a bachelor’s degree earned 
an average of $58,866 annually.15  These statistics represent a more than 
seventy-six percent increase in earning potential when a young person is 
afforded a four-year college education after completing high school, with 
significant pay increases for any postsecondary education.16   

 9. Editorial, Renew Commitment to Excellence, DES MOINES REG., Dec. 9, 
2007, at OP. 
 10. William Ryberg, Maytag is Leaving, but Its History Never Will, DES 
MOINES REG., Oct. 25, 2007, at 1D. 
 11. See Donnelle Eller, Microsoft to Build in D.M. Area, DES MOINES REG., 
July 2, 2008, at 1A; Amy Lorentzen, Google to Build $600 Million Data Center in 
Western Iowa, S.F. CHRON., June 19, 2007, available at http://www.sfgate.com/cgi-
bin/article.cgi?f=/n/a/2007/06/19/financial/f114318D73.DTL&feed=rss.business. 
 12. Patrick M. Callan, Introduction to THE NATIONAL CENTER FOR PUBLIC 
POLICY & HIGHER EDUCATION, MEASURING UP 2000:  THE STATE-BY-STATE REPORT 
CARD FOR HIGHER EDUCATION 12 (2000), available at 
http://measuringup.highereducation.org/2000/pdf/contents.pdf. 
 13. Id. 
 14. U.S. CENSUS BUREAU, ANNUAL SOCIAL AND ECONOMIC (ASEC) 
SUPPLEMENT (last revised Aug. 28, 2007), http://pubdb3.census.gov/macro/032007/peri 
nc/new03_001.htm. 
 15. Id. 
 16. Id. 



Hall 8.0 12/16/2008  5:39 PM 

240 Drake Law Review [Vol. 57 

 

 

It is a harsh reality in the twenty-first century that if one is to obtain 
and maintain a middle-class lifestyle in America, one must acquire some 
sort of postsecondary education or training.17  The reality for many young 
people born in this state each year is that their future is best provided for 
by states other than Iowa.18  In fact, recent census data shows that more 
young people leave Iowa than any other state except North Dakota.19  
These concerns have been so prominent to the economic future of Iowa 
that in April 2007, Governor Chet Culver established the Generation Iowa 
Commission, a division of the Iowa Department of Economic 
Development, whose goal is to address the exodus of young people from 
the state.20  This action acknowledged that the State of Iowa must take 
steps to ensure its future economic stability and the economic welfare of its 
young citizenry.  Although the creation of the Commission is a good start, a 
lot of work remains to be done, and the governmental institutions of Iowa 
must keep the education of its young people in the forefront of their policy 
decision-making processes.   

The states, communities, and institutions of America bear the burden 
of providing access and opportunity for higher education to the people.  
Our federalist governmental system places the policy decisions affecting 
higher education firmly in the hands of the states.21  With these 
considerations in mind, the state legislature of Iowa should take every 
opportunity afforded it to expand access to the state’s institutions of 
postsecondary education while being careful not to stifle any avenues of 
access through related legislation. 

B.  Legislation and Social Trends Alter the Impact of Marriage in Iowa 

The current Iowa statute governing postsecondary education 

 17. James B. Hunt, Jr., Foreword to THE NATIONAL CENTER FOR PUBLIC 
POLICY & HIGHER EDUCATION, MEASURING UP 2000:  THE STATE-BY-STATE REPORT 
CARD FOR HIGHER EDUCATION 8 (2000), available at 
http://measuringup.highereducation.org/2000/pdf/contents.pdf (“As we enter the 21st 
century, the clear signal from the new economy is that education and training beyond 
high school are now prerequisites for employment that can support a middle-class 
lifestyle.”). 
 18. Jonathan Roos, Culver Plan:  Recruit Stars for State Ads, DES MOINES 
REG., Aug. 31, 2007, at 1B. 
 19. Id. 
 20. Press Release, Office of the Governor and Lt. Governor, Governor 
Culver Signed Generation Iowa Bill into Law (Apr. 5, 2007), available at 
http://www.governor.iowa.gov/news/2007/04/05_1.php. 
 21. Callan, supra note 12, at 12. 
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subsidies, as interpreted by Iowa courts, does not guarantee equal 
protection of the laws to children or parents in Iowa.22  The statute, as 
interpreted, applies only to divorced parents and their children; it does not 
apply to children and parents in unmarried or married relationships.23  By 
applying the law only to children and parents in divorce proceedings, the 
State of Iowa is drawing a dangerous and arbitrary distinction between its 
citizens based on a simple legal declaration of marital relations and 
effectively stifling opportunity for a growing number of its citizens. 

By limiting the imposition of the statute to divorced parents only, 
Iowa is encouraging parents to circumvent the law by either refraining 
from seeking legal divorce or by avoiding legal marriage altogether.  
Considering that since 1990 the marriage rate in Iowa has dropped over 
twenty-five percent24 and the divorce rate has dropped more than thirty-
three percent,25 the population of Iowa does not need further 
encouragement to refrain from marriage or divorce.  While some 
individuals may balk at a seemingly far-fetched notion that parents would 
make legal marital relationship decisions based solely upon economic 
considerations such as college tuition expenses, state and federal 
lawmakers have often drafted fiscal legislation designed to influence 
citizens’ decisions to seek legal marriage or divorce.26  In addition to the 
economic component of the decision to marry or divorce, there is a 
growing social trend of cohabitation that is aggressively decreasing the 
marriage and divorce rates in this country.27  A study conducted by the 

 22. IOWA CODE § 598.21F (2007); see, e.g., In re Marriage of Vrban, 293 
N.W.2d 198, 201 (Iowa 1980). 
 23. See, e.g., Vrban, 293 N.W.2d at 201. 
 24. STATE DATA CENTER, TOTAL MARRIAGES, MARRIAGE RATES, TOTAL 
DISSOLUTIONS, AND DISSOLUTION RATES FOR IOWA:  1915–2007 (Aug. 22, 2008), 
available at http://data.iowadatacenter.org/datatables/State/stidphmarriagedissolution 
19152007.pdf.  The rate of marriage in Iowa in 1990 was 9.0 per 1,000 people, but had 
dropped to a rate of 6.7 per 1,000 people by 2007.  Id. 
 25. Id.  In 1990, Iowa’s rate of divorce was 3.9 per 1,000 people, but had 
dropped to 2.6 per 1,000 people by 2007.  Id. 
 26. The Internal Revenue Code (IRC) has created a marriage penalty that 
negatively impacts married couples with similar sized incomes and gives an advantage 
to married couples who have one stay-at-home spouse.  SAMUEL A. DONALDSON, 
FEDERAL INCOME TAXATION OF INDIVIDUALS:  CASES, PROBLEMS & MATERIALS 9 (2d 
ed. 2007).  Further, alimony and child support payments are specifically addressed by 
the IRC, enabling citizens to be aware of the fiscal implications of their divorce 
proceedings prior to entering into any agreements.  26 U.S.C. § 71 (2000). 
 27. Sharon Jayson, Divorce Declining, but So Is Marriage, USA TODAY, July 
18, 2005, at 3A. 
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National Marriage Project at Rutgers University shows that since 1970 the 
marriage rate in America has dropped fifty percent and the divorce rate 
has dropped five percent, with experts pointing to increased cohabitation 
as the main contributing factor.28  Of those that cohabit, forty percent bring 
children into the world, and statistics also show that cohabiting couples are 
twice as likely to break up as married couples.29  The study also found that 
in America—where we claim to cling to the sanctity of marriage and the 
traditional family setting—only sixty-three percent of households have 
both biological parents rearing their child, which represents the lowest rate 
among all Western nations.30  These dramatic numbers indicate that if Iowa 
maintains the status quo of applying the postsecondary education subsidy 
only to children from divorced homes, an ever-growing population of 
Iowans will be effectively denied the protection of the law.  Iowa must look 
toward its past in order to adapt for the future. 

III.  IOWA’S COMMON LAW AND STATUTORY HISTORY HAS 
ESTABLISHED THE NECESSITY FOR BOTH PARENTS TO PROVIDE FOR 

THEIR CHILDREN’S POSTSECONDARY EDUCATION IF GOOD CAUSE IS 
SHOWN 

A.  Early Case Law Provided for Postsecondary Education Subsidies 
Whether the Parents Were Divorced or Merely Separated 

As early as 1917, Iowa courts recognized their authority to modify 
child support orders under divorce agreements to include contributions 
toward the child’s postsecondary education.31  In Young v. Young, a 
divorced father disputed a court order increasing his child support 
obligation to account for contribution toward his daughter’s entry into the 
state’s Teachers’ College in Waterloo after her high school graduation.32  
Although the original divorce agreement specifically stated the two parents 
would send the daughter to college when she reached the proper age, the 
father claimed the language did not bind him to any financial obligations 
because he had not agreed to a specific amount of contribution.33  The 
court quickly dismissed this argument, holding that “mutual acquiescence, 
with knowledge that the girl was attending college, operates to supply such 

 28. Id. 
 29. Id. 
 30. Id. 
 31. Young v. Young, 162 N.W. 617, 618 (Iowa 1917). 
 32. Id. 
 33. Id. 
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agreement.”34  Iowa courts are willing to enforce divorce agreements that 
include stipulations of contributions toward postsecondary education for 
the children, and the prudent family law practitioner will include such a 
provision.35  This sentiment springs from the traditional principle that 
parents are responsible for the maintenance and education of their children 
until they reach a point when they can support themselves.  While adhering 
to tradition, Iowa has also been known to embrace modern trends of family 
law.   

In 1966, Iowa showed its willingness to adhere to modern notions of 
appropriate child support.36  In Gerk v. Gerk, the court held it proper, 
under specific circumstances, to award financial support to a child of 
college age even when the parents of the child were not legally divorced.37  
In Gerk, the court was presented with a situation in which two adults could 
not, or would not, live with each other without domestic difficulty and, 
thus, had separated.38  While Mrs. Gerk had applied for a legal separation 
and had at one time instituted divorce proceedings that she eventually 
withdrew, the legal marriage remained intact when their oldest child 
graduated from high school and sought to enter college.39  The action to 
force the father to contribute to the college cost was brought by his son, 
Jerry Gerk.40  The court held the parents liable for contributing to the 
education of their child: 

What education, if any, should be classed as necessary for the parent’s 
child must generally be determined in a proper case from all the facts 
and circumstances, consideration being given not only to the station of 
the minor in society but also to the progress of society and the 
attendant requirements on the citizen of today. Although earlier 
authorities have been considered to support a contrary view, the trend 
of recent authority is to the effect that under modern conditions and in 
proper cases, education beyond that provided in the common schools 
may be a necessary which a parent is obliged to provide for his child, 

 34. Id. 
 35. In re Marriage of Neff, 675 N.W.2d 573, 574–76 (Iowa 2004) (enforcing 
the stipulation that the husband agreed to pay a postsecondary education subsidy if one 
was ordered). 
 36. Gerk v. Gerk, 144 N.W.2d 104 (Iowa 1966). 
 37. Id. at 109. 
 38. Id. at 106. 
 39. Id. 
 40. Procedurally, Jerry Gerk had to bring the action against his father with 
the aid of an adult (as his next friend), which in this case was his mother.  Id. at 104. 
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and that a parent able to do so may be required to bear the expense of 
a college education for a child evincing an aptitude therefor.41 

The court in Gerk awarded a postsecondary education subsidy based 
on nearly all of the same factors laid out in the current Iowa statute;42 
however, they did not deny the benefits simply because the boy was not a 
child of divorce, something the current Iowa statute surely would have 
done.43  Instead, the court proclaimed, “A de facto separation is beyond 
[the son’s] control.  Hence the duty to support remains unaffected.”44  As 
early as 1966, Iowa courts had the wisdom to see the presence of legal 
marriage or legal divorce as an arbitrary factor in proceedings for 
contribution to higher education expenses.  In many cases, the child cannot 
affect the type of relationship the parents choose to recognize and, 
therefore, should not be deprived of proper support, maintenance, and 
education based on a mere legal designation of that relationship. 

In 1968, the courts of Iowa again voiced their intention to adhere to 
the fact-intensive approach when supplying children with adequate 
contributions for college expenses.45  In Beasley v. Beasley, the court dealt 
with a divorced mother who had left her children in the custody of their 
father, her ex-husband.46  The mother disputed a modification of her child 
support decree to increase contributions while her son attended college.47  
The court, in ordering the additional support from the mother, reiterated 
the law in Iowa that “both parents are under the same legal duty to support 
their children,”48 and that “a college education may be a necessary which a 
parent is obliged to provide for a child.”49  This ruling shows the court’s 
willingness to apply a fact-intensive approach to a child of divorce, 

 41. Id. at 109 (quoting 39 AM. JUR. Parent & Child § 48). 
 42. IOWA CODE § 598.21F(2) (2007) (“In determining whether good cause 
exists for ordering a postsecondary education subsidy, the court shall consider the age 
of the child, the ability of the child relative to postsecondary education, the child’s 
financial resources, whether the child is self-sustaining, and the financial condition of 
each parent.”). 
 43. It has been held that the postsecondary education subsidy statute does not 
apply to married parents.  See In re Marriage of Vrban, 293 N.W.2d 198, 201 (Iowa 
1980). 
 44. Gerk, 144 N.W.2d at 109. 
 45. Beasley v. Beasley, 159 N.W.2d 449, 452 (Iowa 1968). 
 46. Id. at 450. 
 47. Id. 
 48. Id. at 451 (quoting Jeffries v. Jeffries, 138 N.W.2d 882, 885 (Iowa 1965) 
(citations omitted)). 
 49. Id. at 452. 
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regardless of the gender of the parent refusing to pay.  Iowa adheres to its 
ruling that the maintenance and education of the child is the equal 
responsibility of each parent and not one that is weighted toward the 
noncustodial parent. 

In 1969, the Iowa Supreme Court again reinforced its holdings 
regarding parents’ responsibilities to contribute to their children’s 
educations.50  In an appeal of a modification to a child support order for 
the purposes of college expenses, the court held, “[a] college education is 
valuable and desirable for every child.  It is the duty and responsibility of 
both parents to furnish financial assistance for higher education in such an 
amount as their financial condition will permit.”51 

The Iowa courts have also seen fit, in the past, to award college 
expenses against parents when requisite factors are present and the 
parents’ marital status with each other is in a constant state of flux.52  In a 
1971 case involving an Iowa surgeon and his college-educated wife, the 
court granted an award of college expenses as part of the divorce 
proceeding.53  This factual scenario was unique in that the parents were 
separated for a long period of time before getting divorced, then later 
remarried, separated again, attempted reconciliation, failed, and then once 
again sought divorce.54  If a similar situation were to arise today, the child’s 
ability to seek postsecondary education contribution would rest on the 
caprice of the parents’ chosen legal relationship at the time the child 
attended college.  Should the child attend college at a time when his 
parents’ failing marital relationship had not ended in legal divorce, the 
child would have no remedy as to the financial burden of college expenses.  
However, if the child attended college when his parents were legally 
divorced, then the courts could be petitioned on the child’s behalf.  It is not 
a stretch for one to envision a child in Iowa today enduring a similar 
situation to the one posed in Conkling v. Conkling.55  Under the state of 
the law in Iowa today, that child would be denied benefits if his or her 
parents were married at the time of applic

 50. Sandler v. Sandler, 165 N.W.2d 799, 802 (Iowa 1969). 
 51. Id. (citations omitted). 
 52. Conkling v. Conkling, 185 N.W.2d 777, 786 (Iowa 1971). 
 53. See id. (holding that the plaintiff-father should provide at least a four-year 
college education to his sons if they desired to attend such an institution). 
 54. Id. at 779–80. 
 55.  Conkling v. Conkling, 185 N.W.2d 777 (Iowa 1971). 
 56. See In re Marriage of Vrban, 293 N.W.2d 198, 201 (Iowa 1980). 
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Iowa common law of the early twentieth century afforded children 
and parents of the state broader equal protection than they enjoy today.  
The early case law provided for the imposition of postsecondary education 
awards in appropriate cases regardless of whether there was a child support 
agreement, whether the application was made against the mother or the 
father, or whether the parents were divorced.  Yet, equipped with that vast 
power, Iowa judges showed restraint and did not award college subsidies 
when children were sprung from two parent households that did not fit the 
proper criteria to show good cause for such an award.57   

B.  Iowa Codified the Common Law Test, but Applied It to Divorced 
Parents Only 

As early as 1972, Iowa amended its code provisions to include 
postsecondary education payments in the definition of child support.58  The 
provision has been modified and amended slightly, but has not been 
changed substantially since its initial adoption.  It is now embodied by Iowa 
Code section 598.21F, which grants district courts the power to award 
postsecondary education subsidies for children of divorced parents when 
good cause is shown.59  The largest problem with the codification of this 
useful common law doctrine is the restrictive effect it has had on its 
application by the courts.  Since the postsecondary education subsidy 
became a statutory provision of the Iowa Code, its invocation has been 
widely available to children of divorced parents and all but foreclosed to 
children of married or unmarried parents.   

The statute, like the early jurisprudence in Iowa, clearly emphasizes 

 57. Though very few early cases exist in which Iowa courts denied college 
expense benefits to a child, in each case cited in this Note, the court is meticulous about 
applying and adhering to the fact-intensive approach for determining good cause.  
Also, since codification of the subsidy law, Iowa courts routinely disallow the award 
when good cause has not been sufficiently proven.  See In re Marriage of Murphy, 592 
N.W.2d 681, 684 (Iowa 1999) (finding the threshold issue of good cause cannot be met 
when the child is seven years old); In re Marriage of Steele, 502 N.W.2d 18, 21–22 
(Iowa Ct. App. 1993) (affirming a district court ruling that required the child to exhaust 
his assets before being awarded a subsidy from his father for college expenses). 
 58. See In re Marriage of Briggs, 225 N.W.2d 911, 913–14 (Iowa 1975) (citing 
IOWA CODE § 598.1(2), which defined support obligations as possibly including 
“support for a child who is between the ages of eighteen and twenty-two years who is 
regularly attending an approved school . . . or is, in good faith, a full-time student in a 
college, university, or area school; or has been accepted for admission to a college”). 
 59. IOWA CODE § 598.21F (2007).  The Act was inserted into the Code as its 
own section under 598.21(5A) in the 1997 amendments.  See IOWA CODE ANN. § 598.21 
(West 2001). 
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several factors that show good cause for college expense contribution by 
parents—and divorce is conspicuously not one of those factors.60  The 
criteria for good cause shown seem to be pulled directly from the Iowa 
common law and include:  the age of the child, the child’s ability relative to 
higher education, the child’s financial resources and ability to self-sustain, 
and the financial condition of each parent.61  The amount of the subsidy is 
calculated based upon the cost of attending an in-state public institution for 
the purpose of obtaining an undergraduate degree, and the child’s 
contribution in the form of loans, grants, scholarships, and earning ability is 
deducted from that amount.62  The subsidy is only payable to the child or to 
the institute of higher learning, and the child is required to forward all 
grades to the paying parent within ten days of receipt of the reports.63  If 
the child fails to maintain a grade point average that is at or above the 
median for her class, then the subsidy shall be terminated by the court.64  
Further, “if the child has repudiated the parent by publicly disowning the 
parent, refusing to acknowledge the parent, or by acting in a similar 
manner,” the subsidy will not be awarded.65   

The statute seems to be well-informed and thorough in its treatment 
of the unique situations created when a child wants to invoke the parents’ 
aid in financing higher education.  However, there is one major flaw.  This 
statute is listed in the section of the Iowa Code covering dissolution of 
marriage and has been construed by the courts to apply only to divorced 
parents and not to married or unmarried parents.66  This interpretation 
seems to be in conflict with Iowa common law considering the outcome in 
Gerk v. Gerk, which held the parents responsible for the education of the 
child despite the failure to obtain a divorce.67  Had the legislature placed 
the postsecondary statute in a different section of the Iowa Code—perhaps 
under a heading entitled “Children’s Rights” or “Parent and Child,” 
instead of in the “Dissolution of Marriage and Domestic Relations” 

 60. IOWA CODE § 598.21F(2) (2007) (“In determining whether good cause 
exists for ordering a postsecondary education subsidy, the court shall consider the age 
of the child, the ability of the child relative to postsecondary education, the child’s 
financial resources, whether the child is self-sustaining, and the financial condition of 
each parent.”) (emphasis added). 
 61. Id.  
 62. Id. § 598.21F(2)(a)–(c).     
 63. Id. § 598.21F(3), (5). 
 64. Id. § 598.21F(5).     
 65. Id. § 598.21F(4).     
 66. See In re Marriage of Vrban, 293 N.W.2d 198, 201 (Iowa 1980). 
 67. Gerk v. Gerk, 144 N.W.2d 104, 109 (Iowa 1966). 
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section—then maybe the courts would not have construed the subsidy as 
applying only to divorced parents and their children.  Several challenges to 
the law since its adoption have served to define Iowa’s treatment of the 
issue. 

IV.  LATER CASE LAW RESTRICTED APPLICATION OF THE STATUTE TO 
DIVORCE PROCEEDINGS AND OPENED THE LAW TO EQUAL PROTECTION 

CHALLENGES 

A.  In re Marriage of Vrban 

In 1980, Gregory Vrban appealed the economic provisions of his 
dissolution decree by disputing the constitutionality of Iowa’s 
postsecondary education subsidy law, giving Iowa’s Supreme Court an 
opportunity to analyze the statute and its legislative intent.68  In Vrban, a 
brief opinion by the high court of Iowa upheld the constitutionality of the 
provision and stated plainly, “There is no statutory requirement that 
married parents support their adult children.”69  Since Vrban, the notion 
that the postsecondary education subsidy law applied only to divorced 
parents and their children has been widely accepted, and Vrban is often 
cited as controlling authority.70  Despite the narrowing of the doctrine by 
the Iowa courts, challenges to the validity of the law’s application continue 
to be mounted, and recently claims of unconstitutionality on equal 
protection grounds have been brought in increasing numbers.71 

The ex-husband in Vrban argued that the statute created an 
unreasonable classification by treating the adult children of divorced 
parents differently than similarly situated adult children of married 
parents.72  The court recognized the doctrine that there is no statutory duty 

 68. Vrban, 293 N.W.2d at 200. 
 69. Id. at 201.  See discussion infra Part IV.D. 
 70. See, e.g., In re Marriage of Sullins, 715 N.W.2d 242, 254 (Iowa 2006); 
Johnson v. Louis, 654 N.W.2d 886, 891 (Iowa 2002); In re Marriage of Grittman, No. 6-
984, 2007 Iowa App. LEXIS 204, at *5 (Iowa Ct. App. Feb. 28, 2007); In re Marriage of 
Moore, 702 N.W.2d 517, 519 (Iowa Ct. App. 2005); In re Marriage of Lingberg, 462 
N.W.2d 698, 701 (Iowa Ct. App. 1990); In re Marriage of Lieberman, 426 N.W.2d 683, 
685 (Iowa Ct. App. 1988); In re Marriage of Byall, 353 N.W.2d 103, 107 (Iowa Ct. App. 
1984). 
 71. See, e.g., Vrban, 293 N.W.2d at 198; Grittman, 2007 Iowa App. LEXIS 204, 
at *4; Johnson v. Louis, No. 01-0402, 2002 WL 663693, at *1 (Iowa Ct. App. April 24, 
2002), rev’d, 654 N.W.2d 886 (Iowa 2002); Bryant v. Schuster, 447 N.W.2d 566 (Iowa 
Ct. App. 1989). 
 72. Vrban, 293 N.W.2d at 201. 
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for married parents to support their adult children unless a disability is 
involved.73  From this recognition flows the realization that children of 
married parents and children of divorced parents are treated differently 
under Iowa’s college subsidy law.  In this context, the court, utilizing the 
rational basis test, found no fundamental right or suspect class to be 
involved and held the postsecondary education subsidy constitutional 
under both the Iowa Constitution and the United States Constitution.74  
The court held that higher education is a legitimate state interest and that 
the legislature could have reasonably found differences in the 
circumstances between married and divorced parents necessitating 
discrimination between the classes.75   

The reasonable differences the court referred to were based almost 
solely on authority from one Washington state case that held “even well-
intentioned parents, when deprived of the custody of their children, 
sometimes react by refusing to support them as they would if the family 
unit has been preserved.”76  Therefore, the statute was “neither arbitrary 
nor unreasonable.”77  The Vrban ruling changed the constitutional 
landscape of postsecondary education subsidy awards in Iowa and has been 
cited as authority to justify denial of subsidy awards to children of married 
parents in many Iowa cases since its publication.78  The opinion did not, 
however, rule on the application of the statute to children born out of 
wedlock. 

B.  Bryant v. Schuster 

The constitutionality of the law was again challenged in 1989, but this 
time the case was heard by the Iowa Court of Appeals and the appellant 
and appellee were never married.79  In Bryant v. Schuster, the father of the 
child had conceded to paternity of the child but objected to the application 

 73. Id. 
 74. Id. at 202. 
 75. Id. 
 76. Id. (citing Childers v. Childers, 575 P.2d 201, 208 (Wash. 1978)). 
 77. Id. 
 78. See, e.g., In re Marriage of Linberg, 462 N.W.2d 698, 701 (Iowa Ct. App. 
1990) (recognizing the lack of a statute enforcing contribution to college expenses by 
married parents); In re Marriage of Richards, 439 N.W.2d 876, 879–80 (Iowa Ct. App. 
1989) (awarding a postsecondary education subsidy under discretionary power over 
divorced parents granted under Iowa Code section 598.1(2)); In re Marriage of 
Lieberman, 426 N.W.2d 683, 685 (Iowa App. 1988) (citing no statutory duty for post-
majority education support imposed on married parents). 
 79. Bryant v. Schuster, 447 N.W.2d 566, 567 (Iowa Ct. App. 1989). 
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of Iowa Code section 598.1(2) awarding child support because that code 
section governed support orders awarded under dissolution proceedings.80  
The court found that the only difference between section 598.1(2)81 and 
section 675.1—which governs child support for children born out of 
wedlock—is that the former allows orders for postsecondary education 
costs if good cause is shown, while the latter does not.82  An award for 
postsecondary education subsidies against the father was allowed by the 
district court and affirmed by the Iowa Court of Appeals when the father 
challenged the use of the statute in a paternity and child support context.83 

The constitutional inquiry was easily foreclosed by the court by citing 
two United States Supreme Court decisions that specifically treated 
children born out of wedlock as a class of persons protected from invidious 
discrimination and disparate application of the laws under the Fourteenth 
Amendment.84  The court further cited an Iowa case, Moen v. McNamara, 
which specifically held that “there was nothing in Iowa Code section 675.1 
to suggest the standard used to determine child support for illegitimates 
meant anything more or less than the standard used in dissolution cases.”85 

The court followed the precedent laid down by the Supreme Court in 
applying the rational basis test and held there was no rational basis for 
excluding illegitimate children from child support orders issued under 
section 598.1(2).86  “There is no rational basis to allow a legitimate child to 
recover support through college . . . and not allow an illegitimate child to 
recover the same.”87  In finding that the trial court was correct in applying 
section 598.1(2) rather than section 675.1 to the child support award, the 
appellate court stated, “The two sections in question do not offer different 
possible amounts of recovery in similar situations, they merely complement 

 80. Id. at 567–68. 
 81. Recall that Iowa Code section 598.1(2) was the precursor to Iowa’s 
current postsecondary education subsidy law under section 598.21F, with both statutes 
identical in wording. 
 82. Bryant, 447 N.W.2d at 568. 
 83. Id. at 567–68. 
 84. Id. at 568 (citing Weber v. Aetna Cas. & Sur. Co., 406 U.S. 164, 175–76 
(1972) (holding that the allowance of an unequal share of worker’s compensation 
benefits to illegitimate child constitutes impermissible discrimination); Levy v. 
Louisiana, 391 U.S. 68, 71 (1968) (holding that equal protection is violated when an 
illegitimate child is prevented from receiving a benefit entitled to other children)). 
 85. Id. (citing Moen v. McNamara, 272 N.W.2d 438, 442 (Iowa 1978)). 
 86. Id. 
 87. Id. 
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each other to provide equal recovery.”88  “[I]mposing disabilities on the 
illegitimate child is contrary to the basic concept of our system that legal 
burdens should bear some relationship to individual responsibility or 
wrongdoing.”89  The unconstitutionality of denying illegitimate children 
support that is afforded legitimate children was reaffirmed by the Iowa 
Court of Appeals again in 200090 and 2002.91 

C.  Johnson v. Louis 

In 2002, Johnson v. Louis offered a factual scenario different from the 
successful constitutional challenge waged in 1989.92  The trial court in 
Johnson had denied the award of college expenses for the illegitimate 
child, contending that Iowa Code section 600B.25(1)93 controlled support 
orders for children born out of wedlock and did not contain specific 
authority to grant postsecondary education subsidies similar to section 
598.21(5A).94  The trial court placed the child in the same position as 
children of married parents, unable to access awards for college expense 
support, and the trial judge urged that it was a task for the legislature to 
create such a duty for married and unmarried parents.95  The court of 
appeals disagreed and cited its decision in Bryant v. Schuster as authority to 
award college expenses in this situation.96  The court also equated the 
“specific and limited” problems that existed in homes stricken by divorce—
which were relied on heavily in Vrban97—to the same problems 
encountered by children in those homes where the biological parents were 

 88. Id. 
 89. Id. (quoting Weber v. Aetna Cas. & Sur. Co., 406 U.S. 164, 175 (1972)). 
 90. See Regenwether v. Bodman, No. 00-0423, 2000 WL 1826042, at *4 (Iowa 
Ct. App. Dec. 13, 2000) (holding that although respondent had failed to preserve the 
issue of the constitutionality of Iowa’s postsecondary education subsidy law, it was a 
violation of equal protection to disallow a child a benefit to which other children are 
entitled simply because of illegitimacy). 
 91. See Johnson v. Louis, No. 01-0402, 2002 WL 663693, at *2 (Iowa Ct. App. 
Apr. 24, 2002), rev’d, 654 N.W.2d 886 (Iowa 2002). 
 92. Id. at *1. 
 93. In 1993, the Iowa Code section governing paternity and obligations for 
support was transferred from section 675.25 to section 600B.25.  IOWA CODE ANN. § 
675.25 (West 1998).   
 94. Johnson, 2002 WL 663693, at *1.  This initial ruling is opposite from the 
lower court ruling in Bryant that awarded the subsidy to the illegitimate child.  See 
Bryant v. Schuster, 447 N.W.2d 566, 567–68 (Iowa Ct. App. 1989). 
 95. Johnson, 2002 WL 663693, at *1. 
 96. Id. at *1–2. 
 97. In re Marriage of Vrban, 293 N.W.2d 198, 202 (Iowa 1980). 
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never married.98  This decision by the Iowa Court of Appeals was 
considered en banc and all judges concurred in the opinion, except for the 
chief judge.99  Yet, the opinion was not selected for publication. 

In dissent, Chief Judge Rosemary Shaw Sackett offered a thoughtful 
and principled analysis of the constitutional problems involved with 
denying postsecondary education subsidies to children of never-married 
parents and married parents, while offering the benefit of such subsidies to 
children of divorce.100  Many of the opinions that Chief Judge Sackett 
expressed in this dissent are apropos to the current debate: 

I would suggest that if [the postsecondary education subsidy law] is 
interpreted to include children of never-married parents, as the 
majority finds, it must also be interpreted to include children of 
married parents because it is premised upon the obligation of all 
parents to support their minor children. 

        I believe the context and wording of the statute require that it be 
interpreted to include only children of divorced parents.  This 
interpretation is supported by statute.  First, section 598.21(5A) falls 
under section 598.21, which, as it states, is operative only in the case of 
annulment, dissolution or separate maintenance.  Secondly, the 
legislature has crafted Iowa Code section 600B.25 for fixing obligations 
of unmarried parents.  This code section differs in some ways from the 
provision fixing obligations of divorcing parents. 

        Although I find this interpretation necessary under the statute, I 
also believe that under this interpretation the statute is 
unconstitutional.  As an unconstitutional statute, I believe it should be 
voided, not redrafted by our court, as I believe the majority has done.  
Principles of statutory construction prevent us from reading into the 
statute something the legislature has not included.101 

After the trial court denied the support modification and the 
appellate court reversed that ruling, the father appealed to the Iowa 
Supreme Court.  Despite the facts that Johnson was considered en banc by 
the Iowa Court of Appeals and all of the judges—including the dissenting 

 98. Johnson, 2002 WL 663693, at *1 (holding that the educational support 
statute was “‘designed to meet a specific and limited problem, one which exists only 
when a home is split by divorce.’” (quoting Vrban, 293 N.W.2d at 202)). 
 99. Id. at *2–4. 
 100. Id. (Sackett, C.J., dissenting). 
 101. Id. at *3. 
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chief judge—agreed the postsecondary statute as written or interpreted was 
unconstitutional and violative of equal protection, the Iowa Supreme Court 
disagreed.102  Less than eight months after the Iowa Supreme Court 
received the appeal, it issued a five-page opinion upholding the 
constitutionality of Iowa Code section 598.21 and its limited application to 
divorced parents and their children.  In its ruling, the highest court of Iowa 
reversed the court of appeals’ decision, stripped the illegitimate child of his 
postsecondary education subsidy award, and declared section 598.21 
constitutionally sound, even though it excluded children of married and 
unmarried parents.103  In so holding, the court, once again, relied on its 
decision in Vrban: 

The educational benefit is a quid pro quo for the loss of stability 
resulting from divorce.  Children like [the son of the plaintiff], whose 
parents never sought State involvement to formalize or dissolve their 
relationships, are not similarly situated.  They cannot claim the loss of 
stability such change in status brings.  And, while they may rightfully 
claim a similarly vulnerable status insofar as furthering their education, 
we deem the classification drawn by the legislature to be rational, not 
arbitrary, and thus not constitutionally infirm.104 

In Johnson, the Iowa Supreme Court tried to close the door once and 
for all on the likelihood of successful equal protection challenges to the 
application of Iowa Code section 598.21. 

However, in one final challenge to the constitutionality of the statute 
in court, a divorced father argued in 2007 that the Iowa college expense 
subsidy law created impermissible distinctions between classes of children 
based solely on the marital status of their parents, which violated the equal 
protection clauses of both the Iowa and federal constitutions.105  If any 
crack in the door of constitutional challenge had been left open, the Iowa 
Court of Appeals proceeded to slam the door shut by declaring that the 
state of the law had already been definitively proclaimed by the Supreme 
Court of Iowa and that its proclamation must be followed.106  In the same 
opinion, the court did recognize that conflicting outcomes resulted from 

 102. Johnson v. Louis, 654 N.W.2d 886, 889–91 (Iowa 2002). 
 103. Id. 
 104. Id. at 891. 
 105. In re Marriage of Grittman, No. 6-984, 2007 Iowa App. LEXIS, at *3 
(Iowa Ct. App. Feb. 28, 2007). 
 106. See id. at *4–5. 
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equal protection challenges in states with similar statutory construction.107   

The end result to all the equal protection challenges and 
jurisprudence in this area of the law seems to be that the Iowa legislature 
must step in and make a change to the law as it exists if it is to ensure that 
children of married or never-married parents are protected.  The 
legislature may ask, “Why should we intervene when the Supreme Court of 
Iowa has spoken on the issue and it appears our legislative intent was 
followed?”  The answer is simple:  The world we live in has changed and is 
changing at a dramatic pace and progressive legislation protecting children 
in all family settings is necessary for the well-being of Iowa’s children and 
parents.  Further, the decision of the Supreme Court of Iowa on this 
issue—though principled and cognizant of precedent—is almost solely 
based on one case, In re Marriage of Vrban, which stands on sociological 
data that was compiled before 1970 and is no longer viable.108 

There has been only one serious challenge to the constitutionality of 
the post secondary education subsidy law since the Iowa Supreme Court 
handed down its decision in Racing Association of Central Iowa v. 
Fitzgerald (RACI II).109  Given the willingness of the Iowa Supreme Court 
to strike down statutes that treat similarly situated individuals unequally 
when the data used to support the legislature’s rational basis for the law is 
faulty or attenuated, a properly framed constitutional challenge of the 
postsecondary education subsidy law today may find a more receptive 
Supreme Court.  Many like to call the Iowa Supreme Court’s analysis in 
RACI II “rational basis with teeth,” and given the numerous problems with 
the constitutional interpretation and sociological data utilized by the Vrban 
court in 1980, a fresh and more optimistic equal protection challenge under 
the Iowa Constitution may be quickly approaching. 

 

 107. Id. at *4 n.2, *6 (noting that Indiana, Missouri, Oregon, and Washington 
all held that postsecondary support does not violate the equal protection guaranteed by 
the state and federal constitutions, but Florida, Pennsylvania, and Alabama have held 
the contrary view). 
 108. In re Marriage of Vrban, 293 N.W.2d 198, 202 (Iowa 1980).  Nearly all of 
the authority cited to and relied on by the court can be attributed to one footnote in 
one Washington case.  See Childers v. Childers, 575 P.2d 201, 207 n.3 (Wash. 1978). 
 109.  See Racing Assoc. of Cent. Iowa v. Fitzgerald, 675 N.W.2d 1 (Iowa 2004) 
(striking down a state disparate tax statute using rational basis review under Iowa 
Constitution, Article 1, Section 6, after the United States Supreme Court upheld the 
same). 
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D.  The Problems with In re Marriage of Vrban 

The court in Vrban invoked the rule set out in Davis v. Davis that no 
statutory duty exists for married parents to support their children beyond 
the age of majority except when the child suffers from some sort of mental 
or physical disability.110  Reliance on the Davis holding in this situation is 
problematic.  The Davis case dealt with a 30-year-old man who had 
suffered from an illness as a child that affected a portion of his brain.111  
The court briefly discussed the common law doctrine that parents are 
generally responsible to care for their children until they reach the age of 
majority.112  Such a factual scenario cannot logically be compared to a 
situation in which the child has exceptional mental aptitude, but has a 
financial disability—the child cannot afford to attend college without 
economic assistance. Also, one must not forget that Davis predates the 
lowering of the age of majority in Iowa from twenty-one years of age to 
eighteen.113  By adhering to the rule in Davis, the Iowa courts have 
effectively stripped three years of support from every child in the state 
since 1973.  Generally, at common law, a parent’s obligation to support the 
child continued until majority.  Thus, prior to 1972, children presumably 
would have had some sort of remedy to request financial support from 
their parents until they reached the age of twenty-one.   

Further, though there may be no explicit statutory duty expressed in 
the Iowa Code binding married parents to pay for college expenses, what is 
the effect of the Gerk ruling on Iowa law?114  As much as it can be 
determined, Gerk is still valid law in the state of Iowa, yet there is no 
mention of this common law duty by the court in Vrban.115  Gerk not only 
stands for the authority of Iowa courts to award postsecondary education 
subsidies to children of married parents, it also reinforces the well-settled 
doctrine in Iowa that parents are equally liable for support of their children 
until the children are able to strike out on their own.116 

Perhaps the biggest problem with continued allegiance to the ruling in 

 110. Id. at 201 (citing Davis v. Davis, 67 N.W.2d 566, 568 (Iowa 1954)). 
 111. Davis, 67 N.W.2d at 568. 
 112. Id. at 568–70. 
 113. IOWA CODE ANN. § 599.1 (West 2001) (recognizing that the age of 
majority was amended from age twenty-one to age nineteen in 1972 and from age 
nineteen to age eighteen in 1973). 
 114. Gerk v. Gerk, 144 N.W.2d 104 (Iowa 1966). 
 115. In re Marriage of Vrban, 293 N.W.2d 198 (Iowa 1980). 
 116. See Gerk, 144 N.W.2d at 107. 
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Vrban, however, originates from its reliance on the distinctions between 
custodial and noncustodial parents and the likeliness of noncustodial 
parents to refuse support to their children in reaction to their lost 
custody.117  Again, the opinion of Iowa Court of Appeals Chief Judge 
Sackett offers guidance: 

The constitutionality of an earlier and similar provision in Iowa law 
was challenged by a divorced father on the basis that the requirement 
that parents support their children in college was limited only to 
divorced parents. . . .  I suggest that Vrban is not instructive.  First, the 
court’s reasoning in Vrban is not applicable to section 598.21(5A), as 
this statute establishes a support obligation on the part of both parents, 
even the parent who has primary care, negating the Vrban assumption 
that a noncustodial parent should be under court order to pay support 
because he or she is less likely to offer it.  Furthermore, legislative and 
societal changes since the Vrban decision call into question the Vrban 
logic that parents without custody are less likely to be fair to their 
children, which has been used to justify disparate treatment of 
different classes of parents.  One such change has been the legislated 
presumption of joint custody that postdated Vrban and has resulted in 
the retention by most parents of their custodial privileges.  
Additionally, at the time of the Vrban case we were only slowly 
moving away from the concept that mothers generally received 
custody and stayed home to raise their children, and fathers were the 
only wage earners. 

        . . .  It is illogical and unfair to continue to follow the Vrban 
reasoning that divorcing parents are less fair than their married 
counterparts.  I suggest that the presumptions in Vrban are flawed.  If 
they are not flawed, a court should not make such presumptions unless 
they are supported by reliable data.118 

Much of Chief Judge Sackett’s argument is supported by logic, Iowa’s 
case law and legislation before and since Vrban,119 and modern sociological 

 117. See Vrban, 293 N.W.2d at 198. 
 118. Johnson v. Louis, No. 01-0402, 2002 WL 663693, at *3 & n.3 (Iowa Ct. 
App. Apr. 24, 2002), rev’d, 654 N.W.2d 886 (Iowa 2002) (Sackett, C.J., dissenting) 
(internal citations and footnote omitted). The omitted footnote cites to In re Bowen’s 
Marriage, which stood for the modern redefinition of traditional parental roles and 
resulted in Iowa, for the first time, declaring unwise the inference that the mother was 
the homemaker and the father was the primary wage earner. See In re Bowen’s 
Marriage, 219 N.W.2d 683, 688 (Iowa 1974). 
 119. E.g., IOWA CODE § 598.41(1)(a), (2)(a) (2007) (recognizing the benefits of 
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research.120  A recent survey of sociological studies recognized that while 
the majority of the divorces occurring in the 1970s gave mothers sole 
custody of their children and confined fathers to visiting roles, later state 
legislation requiring joint custody of children changed the status quo of 
custody arrangements and had a positive effect on the amount of voluntary 
support fathers provided for their children.121  The authors of the survey 
conducted a scientific study comparing college expense contribution 
amounts by divorced mothers with that of divorced fathers in a state that 
did not require mandatory contribution to the child’s college education.122  
The study confirmed a 1999 report showing no effective difference between 
the contribution levels of divorced mothers versus divorced fathers.123  
Additionally, there was no significant effect on the amount of contribution 
to college expenses implicated by legal custody arrangements.124 

This revelation correlated with the 1999 report that flew in the face of 
earlier research used as the basis for much legislation and judicial 
deference in this area of law.  This earlier, and now outdated, research was 
the basis for the Washington case of Childers v. Childers, on which the 
Iowa Supreme Court relied heavily to support its decision in Vrban.125  
Perhaps the most dramatic finding of the study—which clearly supports 
Chief Judge Sackett’s dissent in Johnson—was that a father who enjoys 
joint custody of his children contributes more than a father whose children 
were safely in the mother’s custody.126  These modern findings cannot be 
ignored.  They must be analyzed and evaluated by the Iowa legislature so 

both parents sharing the rights and responsibilities of raising a child following a divorce 
or separation); Bowen’s Marriage, 219 N.W.2d at 688 (rejecting the inference that the 
best interests of the children are served by awarding their mother custody). 
 120. See William V. Fabricius et al., Divorced Parents’ Financial Support of 
Their Children’s College Expenses, 41 FAM. CT. REV. 224, 227 (2003) (examining 
differing levels of contributions of college expense support by divorced fathers and 
mothers in states where such payment is completely voluntary, and the effect, if any, of 
different custody arrangements). 
 121. See id. at 226–27.  In particular, the study found that fathers awarded joint 
custody gave much greater voluntary child support and increased visitation—a 
phenomenon experts attribute to the fathers’ lack of “disenfranchisement” associated 
with loss of child custody.  Id. 
 122. Id. at 227. 
 123. Id. at 231 (citing S.L. Braver, The Gender Gap in Standards of Living 
After Divorce:  Vanishingly Small?, 33 FAM. L.Q. 111–34 (1999)). 
 124. Id. at 233. 
 125. See In re Marriage of Vrban, 293 N.W.2d 198, 202 (1980).  The Vrban 
court cited the exact same studies as Childers v. Childers.  575 P.2d 201, 207 n.3 (1978). 
 126. Fabricius, supra note 120, at 233. 
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that the most comprehensive coverage for children in Iowa is afforded by 
their laws.  Once the elected government of Iowa has reviewed all the 
current studies encompassing the socioeconomic and behavioral effects of 
modern divorce, it will see that the current state of the postsecondary 
education subsidy law is flawed and there are many methods by which to 
solve the problem. 

V.  POSSIBLE REMEDIES IOWA’S LEGISLATURE MAY EMPLOY 

A.  Apply the Postsecondary Education Subsidy Law to All Types of Child 
Support Orders 

In response to an equal protection challenge to its postsecondary 
education subsidy statute for children of divorced parents,127 the Oregon 
state legislature amended its child support order rules to apply its college 
expense award law to all children in support situations.128  Before the 
changes to the revised statutes in Oregon, its courts, like Iowa’s, had held 
the distinction between divorced parents and married or never-married 
parents was constitutional under the rational basis standard.129  Yet the 
legislature—perhaps in the face of new sociological data—had the wisdom 
to revise the code in favor of protecting the children of Oregon. 

While this avenue seems to be the best and most comprehensive 
coverage for children in need, it has its flaws.  It is possible that large holes 
can be revealed in any statute that applies only to children who are subject 
to court-ordered support.  In fact, Pennsylvania enacted legislation that 
achieved the same results as the Oregon revised statutes,130 and the 
Pennsylvania statute was quickly ruled unconstitutionally arbitrary by the 
Pennsylvania Supreme Court.131  The ruling was based in large part on the 
failure of the law to adequately cover all children.132   

 127. See In re Marriage of Crocker, 22 P.3d 759 (Or. 2001). 
 128. See OR. REV. STAT. ANN. § 107.108 (West 2003) (covering support for a 
child attending school after  a marital dissolution, annulment, and separation); see also 
id. § 108.110 (applying section 107.108 to married persons); id. § 109.155 (applying 
section 107.108 to all child support proceedings).    
 129. Crocker, 22 P.3d at 765. 
 130. 23 PA. CONS. STAT. ANN. § 4327 (West 2001). 
 131. Kline v. Curtis, 666 A.2d 265, 270 (Pa. 1995). 
 132. See id. (“It is not inconceivable that in today’s society a divorced parent, 
e.g., a father, could have two children, one born of a first marriage and not residing 
with him and the other born of a second marriage and still residing with him.  Under 
Act 62, such a father could be required to provide post-secondary educational support 
for the first child but not the second, even to the extent that the second child would be 
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B.  Eliminate the Postsecondary Education Subsidy Law 

In order to guarantee that Iowa children are not treated disparately 
under Iowa’s child support laws, the legislature could strike Iowa Code 
section 598.21F from state law.  This would effectively deny all children 
relief in Iowa courts for contribution toward their college expenses by 
unwilling but able parents.  Though this remedy has been adopted by some 
other jurisdictions and would effectively put to rest equal protection 
challenges, such a drastic measure would not coincide with the best 
interests of children in the state of Iowa. 133  Currently Iowa is ranked as 
one of the least affordable places to attend college in the United States and 
a measure such as striking Iowa Code section 598.21F would only 
aggravate the already dismal state of postsecondary education affordability 
within the state. 134  Iowa has a reputation for being progressive in the areas 
of individual rights and education, and such a move would undermine that 
tradition. 

C.  Amend Iowa Code Section 598.21F to Include All Children 

The best course of action for the Iowa General Assembly to take in 
the statutory construction of this vital area of family law is to amend the 
current law to include all children.  In 2007, a proposal was introduced in 
the Iowa Senate to add one sentence to Iowa Code section 598.21F(1) that 
reads as follows: “A parent may be ordered to provide a postsecondary 
education subsidy for the parent’s child under this subsection whether or 
not the parents of the child were married to one another.”135  This 
additional terminology would expand coverage of the law to children who 
are born out of wedlock and seek support from a parent that is not subject 
to a divorce decree.  This amendment, while a step in the right direction, 

required to forego a college education.  Further, a child over the age of 18, of a woman 
whose husband had died would have no action against the mother to recover costs of a 
post-secondary education, but a child over the age of 18, of a woman who never 
married, who married and divorced, or even who was only separated from her husband 
when he died would be able to maintain such an action.  These are but two examples 
demonstrating the arbitrariness of the classification adopted in Act 62.”). 
 133. See, e.g., N.H. REV. STAT. ANN. § 458:17 (XI-a) (LexisNexis Supp. 2006) 
(repealed 2005) (overruling years of legal precedent by its enactment in 2004). 
 134. THE NATIONAL CENTER FOR PUBLIC POLICY & HIGHER EDUCATION, 
MEASURING UP 2006, THE NATIONAL REPORT CARD ON HIGHER EDUCATION:  IOWA 
16 (2006) available at http://measuringup.highereducation.org/_docs/2006/National 
Report_2006.pdf (giving Iowa an “F” in the category of college affordability, though, 
admittedly only seven states received a higher grade in that area). 
 135. S.F. 373, 88th Gen. Assem., 1st Sess. (Iowa 2007). 
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still leaves an entire class of children treated disparately under the law—
children of married parents.  Even under this new amendment, children of 
broken marriages which have not been reduced to a divorce are left 
without a remedy.  Under the new amendment, children like Jerry Gerk 
have no solution for the towering costs of higher education.   

One simple word change to the proposed amendment would broaden 
its scope to the extent that all children would enjoy equal access to the 
subsidy, without sacrificing the factor of good cause shown established by 
years of common law precedent.  The proposed amendment should state: 
“A parent may be ordered to provide a postsecondary education subsidy 
for the parent’s child under this subsection whether or not the parents of 
the child are married to one another.”  At the date of this Note’s 
publication, no legislative action has yet to take place.   

Lawmakers should not fear that the broadening of the statute will 
result in the placement of a mandatory duty upon all parents to pay for 
college expenses for all children in the state, as some opponents will claim.  
That contention is simply untrue.  The statute, as written, contains a set of 
factors that must be met before a court can order a postsecondary 
education subsidy, the implementation of which clearly recognizes that not 
all children wish to or should attend college, and not all parents are able to 
or should be forced to support college attendance.136  However, as 
discussed in the beginning of this Note, Iowa’s economic climate requires 
that access to higher education be broadly afforded to its young people.  
One important method for achieving that end is to subsidize college 
expenses with the money of unwilling, yet financially able parents. 

VI.  CONCLUSION 

Iowa has a duty to its children and its parents to provide equal 
protection of its laws to all who are similarly situated.  In the face of 
economic and social changes in the landscape of life in Iowa, lawmakers 
must take great pains to pass new and amended legislation that increases 
the availability and affordability of higher education to Iowa’s young 
people.  Almost one hundred years ago, Iowa courts began to recognize the 
modern trend that a college education was a vital part of enabling a young 
person’s success in the American economic world, with the responsibility 
falling on both parents to supply such a future if they were able and the 
child showed aptitude.  Somewhere along the way, the policy behind the 
law got lost, and the application of the postsecondary education subsidy 

 136. IOWA CODE § 598.21F (2007). 
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law today is a mere fraction of what it once was.  It serves to unequally 
punish those adults who divorce after having children.  Similarly, it 
forecloses opportunities to children whose parents never married or never 
legally divorced.  The current law creates disparate treatment of children 
based solely on the marital status of their parents—a characteristic wholly 
beyond their control.  It cannot be said that children raised in a single-
parent household or children raised amid a broken marriage are any better 
off than the child whose parents legally divorced.  It cannot possibly be said 
that it is in the best interest of Iowa’s children to leave a large portion of 
them with no remedy for parental support for college expenses when their 
parents are able but unwilling to contribute.   

The informed recommendation of Chief Judge Rosemary Shaw 
Sackett should be followed by the Iowa legislature: 

A college education is becoming more of a necessity in modern 
society.  Fortunately most parents recognize their children’s needs and 
support their educational endeavors.  If the legislature believes that 
such support is mandated, then it should be required of all parents, not 
just those who have endured the misfortune of having to dissolve their 
marriage.137 

The Iowa General Assembly should further heed the admonitions of 
the Iowa Supreme Court of 1966, which wrote: 

What education . . . [is] necessary for the parent’s child must generally 
be determined . . . from all the facts and circumstances, consideration 
being given not only to the station of the minor in society but also to 
the progress of society and the attendant requirements on the citizen 
of today.138   

 

 

 

 

 

 137. Johnson v. Louis, No. 01-0402, 2002 WL 663693, at *4 (Iowa Ct. App. 
Apr. 24, 2002) (Sackett, C.J., dissenting), rev’d, 654 N.W.2d 886 (Iowa 2002) (emphasis 
added). 
 138. Gerk v. Gerk, 144 N.W.2d 104, 109 (Iowa 1966) (quoting 39 AM. JUR. 
Parent & Child § 48).  
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It is up to the citizen legislators of Iowa to ensure that its laws and the 
educational access of its young people keep pace with the rest of the world 
and guarantee that the educational goals of every Iowa child are fostered. 
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