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Thank you, Mr. President.  Thank you, Dwight.  Thank you in 
particular, Dean, for that generous introduction.  I am very pleased to be 
here at Drake Law School to deliver the Eleventh Dwight D. Opperman 
Lecture.  I am honored by the presence of President Maxwell, federal and 
state judges, and many other distinguished guests. 

Dwight Opperman has made this lecture possible.  As you have 
heard, judges, lawyers, and law professors know Mr. Opperman for his 
philanthropy, especially in support of legal education.  Drake Law School 
has the added privilege of knowing Dwight as a loyal alumnus and friend.  
This lecture series has been extraordinarily successful among academic 
events in attracting members of my Court.  Eight of the past ten lectures 
have been delivered by Supreme Court Justices, including a majority of my 
current colleagues.  The Justices are no doubt drawn by the prestige of the 
event, the graciousness of Drake Law School and the people of Iowa, and, 
of course, the opportunity to talk about the other Justices.  I will resist that 
temptation, but I will touch just briefly on what is going on at the Court 
these days because that is what sparked my interest in the subject I propose 
to address this afternoon. 

Currently, we are gearing up for the opening of the Term on 
Monday—the first Monday in October.  On that day, we will hear oral 
argument in three cases, up from our usual two, and will do that on most 
days of the October and November sittings.  But that is not the only thing 
that will be different about the October sitting.  As Dwight knows, we are 
in the midst of a comprehensive renovation of the Supreme Court 
building—the first since my predecessor Charles Evans Hughes opened the 
building in 1935.  That will mean, for example, that we will not hold our 
October conferences in our conference room behind the courtroom but 
elsewhere in the building.  There were a lot of reasons that we had to 
renovate the building, including the fact that we were literally losing our 
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marbles.  An occasional chunk of marble would dislodge and fall from the 
pediment above, threatening to shorten life tenure.  One of the main 
reasons for the renovation is that we had to keep up with changes in 
technology—not just technology in areas such as heating and cooling 
systems, but technological changes in the area of legal research and 
analysis. 

When the Court building opened, the Court’s opinions were 
transmitted to the press office via pneumatic tubes.  Western Union ticker-
tape machines kept us up to date on the news.  Technological changes from 
those days mean that we need a great deal more wiring behind our marble-
paneled walls than we did in 1935.  We are also installing wireless 
technology throughout the building, but still need more space—and 
reconfigured space—to do that.  Dwight Opperman knows what I am 
talking about.  He led West Publishing during the revolutionary 
development of electronic databases and computer-assisted research.  
Lawyers and law students who effortlessly employ those tools today might 
not realize what a dramatic transformation they enabled in the legal 
research and information-gathering process.  Thinking about that change 
led me to think about other ways in which information resources have 
affected our legal profession throughout the years. 

In approaching this topic, I am reminded of what Chief Justice John 
Marshall did when he attempted to write a biography of George 
Washington.  Marshall felt, that to explain Washington’s life, it wasn’t 
enough to begin with his birth or even his parent’s birth.  He went back to 
Columbus’s discovery of America.  I am not going to stop there.  At the 
risk of oversimplification, I am going to begin even further back, starting 
with ancient Greece and Rome and the role of legal resources in those 
cultures.   

Professor Roscoe Pound has offered some relevant observations 
about the Greek and Roman legal traditions in his book, The Lawyer from 
Antiquity to Modern Times.  Professor Pound was dean at Harvard Law 
School for twenty years, but do not hold that against him.  He did have the 
good sense to be born in the Midwest, across the Missouri River in Lincoln, 
Nebraska. While Pound’s book on antiquity, which was published in 1953, 
probably seems ancient to the law students here, it was published by West 
so we will deem it reliable.  Pound points out that the rough-and-tumble 
democracy in Athens depended on lay citizen assemblies that resolved 
disputes through debate and popular vote.  The Athenians had few written 
laws and procedures; drew no boundaries between executive, legislative, 
and judicial functions; and made no clear distinctions between law, custom, 
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and religion.  The citizens resolved disputes simply by debating and voting.  
They did not stop to write decisions or place any significance on what we 
would consider precedent.  Such a system naturally placed a premium on 
rhetorical skills.  It gave rise to Aristotle’s classic work, The Art of 
Rhetoric, and led to the emergence of professional speechwriters.  But 
given their scant need for precedent, the Greeks had little place for legal 
research, and, Dwight, no place for a legal publishing business.   

Professor Pound recounts that the Romans progressed beyond the 
Greek model by codifying laws, developing special legal tribunals and 
procedures, and allowing litigants to hire professional representatives—
lawyers.  To their credit, the Romans approached law as a science, wrote 
treatises on the subject, and recorded their decisions.  Of course the 
Roman legal system, like the Greek system, still relied on oral presentation 
and produced famous speakers such as Cicero.  But those advocates had to 
overcome the technological limits of their era.  For example, Cicero was 
reportedly successful as a lawyer, in part because he had a loud speaking 
voice that could clearly be heard by those deciding his cases.  Over time, 
the Romans incorporated more and more legal analysis into their 
process—far more than the Greeks did.  They created the historic 
antecedents of law schools and bar associations.  They also produced a 
discrete body of law, in which specific legal arguments and dispositions 
would be recognized as legal and not simply as generalized disputes. 

Centuries after the fall of Rome, a distinctly different approach to law 
emerged in Medieval England.  The English developed the practice of 
having local courts decide disputes by identifying widely held principles 
that would be followed in subsequent cases—what has become known, of 
course, as common law.  Under this judicial system, each judge is under an 
obligation to decide disputes consistent with past judicial decisions.  In 
legal terms, the judge must adhere to precedent unless there is a very 
compelling reason for departing from it.  This, of course, gives rise to a 
greater role for technology and information dissemination.  For the 
common law system to work, each court must be able to record its 
decisions in some permanent form; a form that can be shared with other 
courts and applied as precedent.  The English originally accomplished this 
task by preparing what are known as the yearbooks—compilations of 
hand-written descriptions of case decisions.  The continuation and 
development of that process, which began in the thirteenth century, would 
have been impossible were it not for the single most important information 
technology innovation of the last millennium—the invention of the printing 
press in 1439.   
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The availability of printed media was crucial to the development of 
English common law in the centuries that followed.  The publication and 
wide dissemination of Blackstone’s Commentaries on the Law was an 
especially notable achievement.  In addition to printed media, however, the 
English developed other mechanisms for sharing information.  London 
lawyers organized legal associations known as Inns of Court, in which 
experienced lawyers mentored apprentices in the law and traded their 
knowledge and experience.  In a small, densely populated country like 
England, these Inns, centrally located at the hub of legal activities, were an 
effective means for exchanging legal information. 

The English colonists who migrated to America brought the English 
common law tradition with them.  But the colonists could not transport the 
Inns of Court, nor could they count on rapid receipt of English decisions.  
The first American law book, which reproduced The Magna Carta, the 
statutes of Edward the First, and the Pennsylvania Charter, was printed in 
1687.  At the time of the Revolution, American lawyers appeared to have 
had access to only fourty-eight English legal treatises.  The best seller was, 
of course, Blackstone’s Commentaries, which still had only 1,000 copies in 
circulation throughout the colonies.  Wealthy American parents who 
wanted their sons to be lawyers had an alternative to homeschooling with a 
volume of Blackstone.  They could send their children to England to 
receive legal training at the Inns of Court.  Some parents followed that 
route and ended up, perhaps to their surprise, raising revolutionaries.  Five 
signers of the Declaration of Independence and seven Framers of the 
Constitution received their training at the Inns of Court.  One of them, 
Edward Rutledge, actually dined with Blackstone at the Middle Temple. 

When the Framers of the Constitution created a federal judiciary, 
they had no real doubt, and perhaps no option, but to follow English legal 
traditions in developing distinctly American institutions.  The immediate 
problem for the Supreme Court when it first convened on February 2, 
1790, was not where to find legal precedent, but where to find the Justices.  
Only three of the six Justices arrived in time for the Court’s opening 
session in New York, which was one short of the necessary quorum.  When 
the fourth member arrived the next day, the Court faced a new problem: 
where to find cases.  The Court appointed a clerk, admitted its first bar 
members, and undertook other ministerial tasks.  Then it adjourned.  It 
simply had no work to do.  As the first cases began to trickle in, the Court 
encountered the question of what procedures to use.  Not surprisingly, the 
Court chose English procedure and announced that it would adopt the 
practices of the King’s Bench, which was England’s highest court.  But that 
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choice created its own quandary and a new challenge for early nineteenth 
century information technology.  Under the practice of the King’s Bench, 
the English justices received all information about a case orally—including 
not only a recitation of the facts and argument, but also the citation of 
relevant precedent and authority.  The English barristers were accustomed 
to presenting their cases without printed briefs and arguing orally without 
interruption for several days. 

The early Supreme Court lawyers had to adapt that practice to their 
circumstances.  They had few legal resources to draw from.  They could 
have simply shortened their arguments, but they were lawyers after all, so 
that was not a realistic option.  Instead, these early lawyers cited every 
conceivable source of information within their grasp.  They did not stop at 
legal precedent, but cited whatever they could lay their hands on:  
literature, history, philosophy, even the Bible.  In many respects, the early 
Supreme Court advocates, including such luminaries as Daniel Webster, 
William Pinckney, and William Wirt, were simply reverting by necessity to 
the classical rhetorical tradition of the Greek and Roman orators.  Their 
arguments relied very heavily on political rhetoric.  They wove legal 
principles with logical syllogisms, historical examples, poetic metaphors, 
and emotional appeals.  That style came naturally to the leading Supreme 
Court advocates of the day because they also happened to be the leading 
politicians of their era.   

For most of the nineteenth century, the Supreme Court was located in 
the basement of the Capitol, and politicians like Daniel Webster 
effortlessly moved from debating political issues in the Senate to arguing in 
the Supreme Court.  Although these early Supreme Court advocates were 
arguing for their clients, they knew that their oratory provided theatrical 
entertainment for Washington society, which watched from the gallery.  
Daniel Webster was known to start his argument over for the benefit of 
late-arriving spectators—at least if they were ladies.  The Justices on the 
other hand, were not entertained by the long-winded orations of lesser 
advocates.  Chief Justice Marshall noted after one tedious presentation that 
“the acme of judicial distinction,” as he put it, was “the ability to look a 
lawyer straight in the eyes for two hours and not hear a damned word he 
says.”  Justice Story, for his part, wrote poetry on the bench during 
particularly dull arguments—not something I have seen any of my current 
colleagues do.  Lawyers provided the inspiration for these lines by Story: 
“Who’s a great lawyer?  He, who aims to say the least his cause requires, 
not all he may.”   

The Justices recognized that, in a common law system, eloquent 
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rhetoric could not make up for the absence of legal analysis.  Legal analysis 
requires consideration of pertinent legal information, such as relevant 
statutes and cases—and that means books. During the Court’s early years 
the needed books were in very short supply.  The Court struggled to 
acquire a law library with disappointing results.  When Congress took the 
initial steps in 1800 to establish its own library, the now famous Library of 
Congress, it actually declined to allow the Justices to borrow books.  
Congress was not concerned with the separation of powers, but rather 
expressed the fear that the Justices would actually use the books and cause 
them to wear and tear.  It was not until 1812 that Congress gave the 
Justices borrowing privileges—just before the British invaded Washington 
and burned the Library. 

Following that catastrophe, Thomas Jefferson offered his personal 
library as the nucleus for the re-creation of the congressional library.  
Jefferson’s collection included 475 law titles, most of which were English 
works.  There were only eight treatises on American law, and the case 
reports in Jefferson’s library covered primarily Virginia decisions.  But in 
the ensuing years the law collection grew rapidly—reaching nearly 27,000 
volumes by 1869. 

At the same time that the Library of Congress was regrouping, the 
Supreme Court took steps to see that its own decisions would be published.  
In 1817, the Court received authorization from Congress to appoint a 
reporter of the Court who would be responsible for collecting and 
publishing the Court’s decisions.  At that time the reporter received a 
salary, but he also marketed and received the profits, such as they were, 
from the sale of the case reports.  I am sorry to say that the Supreme Court 
reports, then as now, were not best sellers.  As one discouraged reporter 
complained, sales of the reports were so weak that he was “determined to 
call them all in and devote them to the rats in the State-House.”  
Nevertheless, at about the same time, state courts began to authorize 
official reports of their decisions, and state law cases became more 
accessible.  This evolution in the availability of information affected how 
the Court conducted its business—including how it decided constitutional 
cases. 

As the Court’s docket grew and written legal materials became more 
readily available, the Court sought to shorten oral arguments and rely 
more heavily on written advocacy.  In 1833 the Court issued a rule that 
parties must submit written briefs containing points and authorities, which 
had been optional up to that time.  In 1849 it issued a rule limiting oral 
arguments to two hours per counsel.  Only Justice Woodbury, a former 
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senator, dissented from that rule.  By the end of the Civil War, the Court 
was clearly changing the way it decided cases.  It increasingly relied on 
written briefs rather than oral arguments.  That change was only possible, 
of course, because the Court had vastly expanded access to legal resource 
material. 

Despite that change, I think it is fair to say that few Court observers 
would describe that era as the golden age of Supreme Court opinions.  
Looking back on the Court’s history, Justice Robert Jackson is said to have 
remarked that the Court did better when it had fewer books.  As he put it, 
“when the Court moved to Washington in 1800 it was provided with no 
books, which probably accounts for the high quality of early opinions.”  I 
think there is a kernel of truth in Justice Jackson’s observation:  Too much 
information can be as problematic as too little.  In the post-Civil War era, 
enterprising court reporters were selling law books to a growing customer 
base of lawyers, and they were publishing every lower court decision, 
regardless of importance or relevance.  The courts were awash with a 
torrent of disorganized and repetitive state reports.  As one contemporary 
observer put it, “this body of case-made law resembles a garment which has 
been covered in every part with a thousand patches, until no idea can be 
gained of the texture or color of the original fabric without cutting through 
all the superimposed layers.” 

Given this maze of disorganized case law, lawyers—and even courts—
could be drawn into the mistake of searching for precedents that are 
superficially on point rather than engaging in a critical analysis of the 
underlying legal principles that mark the path the precedents follow.  It was 
during this era that a traveling book salesman named John West, the son of 
a Massachusetts railroad employee, started a legal publishing business that 
would change the legal resources landscape enormously.  In the 1870s, Mr. 
West initiated a system of regional case reports that summarized the 
decisions in a standard format and organized key holdings.  This, of course, 
was the beginning of West Publishing.  Over time, West created a national 
reporter system covering cases throughout the federal system, as well as 
cases decided by state supreme courts.  West also prepared legal finding 
aids such as digests, which contained extracts of opinions organized around 
discrete legal principles.  These innovations reflected a keen sense of the 
needs of the bench and bar in finding relevant case law.  West was also the 
first, and certainly the only publisher to produce a copy of the Minnesota 
Rules of Practice in Swedish.   

By the beginning of the twentieth century, the Supreme Court bench 
and bar had far greater and better information resources than their 
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nineteenth century predecessors.  Unlike their early nineteenth century 
counterparts, the early twentieth century bench and bar no longer faced 
the difficulty of finding books, and unlike their late nineteenth century 
counterparts, they no longer faced the problem of navigating a maze of 
case law without any guide. 

What did this mean for practice before the Supreme Court, where 
these constitutional cases were being decided?  The lawyers increasingly 
were expected to present their case arguments and legal support in a well-
crafted and comprehensive brief.  Oral argument was increasingly reserved 
for answering the Court’s questions.  The written brief became a more 
thorough and analytical vehicle.  When lawyers drew from non-legal 
sources, it was for more than rhetorical effect.  One skilled advocate, future 
Justice Louis Brandeis, famously incorporated social science data into a 
legal argument defending a state law setting maximum working hours for 
women.  Briefs employing that practice are, of course, now known as 
“Brandeis briefs.” 

With the growing importance of written briefs, the Court cut back 
further on oral argument.  In 1925, Congress gave the Court considerable 
discretion, through its certiorari jurisdiction, to choose which cases it would 
hear.  Just this past Monday, the Court went through that process for 
petitions filed over the summer, selecting about a dozen cases that we 
announced yesterday from some 2,000 that were on the docket.  Even 
though the Court could now control the size of its docket, it nevertheless 
limited oral argument to one hour per side. The Court used that argument 
time to question the advocates and test the strength of their written briefs.  
As Chief Justice Hughes put it, “the desirability of questions is quite 
obvious as the judges are not there to listen to speeches but to decide 
cases”—a striking contrast to the Marshall era. 

I think it is fair to say that this transformation improved the efficiency 
of the Court’s decision-making process and, ultimately, the quality of the 
Court’s decisions.  It is very difficult to make a fair comparison with other 
eras when the Court’s members included the likes of William Howard Taft, 
Oliver Wendell Holmes, and Louis Brandeis, but the improvements in 
access and utilization of information resources surely benefited the Court. 

We are now in the midst of another change in how legal resources are 
gathered and analyzed, perhaps one as dramatic as that accompanying 
Gutenberg’s invention of the printing press.  I am talking, of course, about 
the emergence of new information technology marked by computer-
assisted and web-based research.  Law libraries, law schools, law firms, and 
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even the beautiful law library in the Supreme Court are increasingly vacant 
as students and lawyers gather legal materials from their desks through 
personal computers.   

What does this mean for the Supreme Court bench and bar?  It means 
that the Supreme Court advocates have powerful new tools at their 
disposal for finding precedent, tapping into non-legal sources of 
information, and constructing persuasive arguments.  But it is important to 
understand the limitations of these new tools.  When I was in law school, 
computer-assisted research was in its infancy, and an important part of a 
young lawyer’s skill set was mastering the traditional tools of legal 
research, such as the use of annotations, digests, and Shepard’s citations.  
Finding the law in that mess of case law was an important part of what 
made a good lawyer.  The application of these traditional tools required 
many hours in the library sifting through cases for relevant points and 
principles.  But those tools, which organized court decisions into discrete 
categories, also imposed a structure on the research process, one that not 
only guided the research, but laid down a framework for developing legal 
arguments. 

I am sure that computer-assisted research, which enables researchers 
to use word searches to comb through vast databanks of legal materials, 
provides a powerful and efficient means for locating potentially relevant 
material.  Now, finding the law is not such an important or elusive skill.  
With the push of a button or two, everyone has every case, for example, 
that cites a particular regulation or employs the critical legal terminology.  
The detective work that was both important and mentally rewarding when 
I was starting out is now almost as insignificant as the ability to speak 
loudly that was so important in Cicero’s day.  But this technology is simply 
a tool, and tools can be misused.  For example, blind reliance on research 
that focuses merely on words, and not on concepts, poses the same hazards 
that lawyers encountered in the late nineteenth century.  Lawyers run the 
risk that word searches will uncover reams of marginally relevant 
precedent superficially on point, thereby distracting them from engaging in 
critical analysis or structuring of the underlying legal principles.  
Computer-assisted research certainly enlarges horizons, but law students 
and lawyers must continue to focus on what is relevant and what is not. 

With so much more raw material available at the push of a button, 
courts—especially mine—increasingly prize shorter and more coherent 
briefs.  We judges can access raw data too, and what we look for from 
lawyers is help making sense of it all.  I am aware of the argument that the 
new research tools are liberating because they free law students and 
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lawyers from the confining structures of traditional research tools, such as 
digests and annotations, which organize research around established topics.  
There is, I believe, a lot of value in thinking outside the box.  But the key 
word is thinking.  When we talk about thinking like a lawyer, at least when 
we do it in a positive sense, we mean the ability to think in terms of the 
existing legal structure or to justify departing from it in order to identify 
and categorize issues and to relate them to established law.  You cannot 
think effectively outside the box if you don’t know where the box is.   

On the flip side, I am glad that advances in information technology 
have made the Supreme Court and its work more accessible.  We are 
constantly striving, within the limits of our budget, to improve our website.  
On that site, in addition to Court opinions, you can also look up orders and 
docket information of the sort that, when I was starting to practice before 
the Court, required a trip to the clerk’s office and good relations with the 
very nice lady who presided over the docket room.   

I guess I should wrap up here before I get into stories about trudging 
through the snow for miles to get to the Court in the good old days.  For all 
the advances in technology, nothing will replace the opportunity to 
exchange views in person, face-to-face—whether in oral argument, among 
the Justices in the conference room, or, like the opportunity I had today, in 
meeting with students, lawyers, and federal judges.  I very much appreciate 
the opportunity that Dwight Opperman and Drake Law School have 
provided me to talk with you today, as well as the opportunity to engage 
throughout the day in a lively dialogue with faculty and students.  Thank 
you all very much, I appreciate it. 

 


