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I.  INTRODUCTION 

 

The State of Iowa has maintained legislation regulating dramshops 
since at least the late nineteenth century.1  Thirty other states have 
legislation that “enable[s] victims to collect damages from the liquor 
licensee or permittee that either sold alcohol to an intoxicated person, 
served alcohol to an intoxicated person, or both.”2  But state legislation in 

 1. Snyder v. Davenport, 323 N.W.2d 225, 226 (Iowa 1982) (citing 1862 Iowa 
Acts 50) (recognizing a legislatively created remedy against liquor licensees).   
 2. Paul B. Ahlers, Note, Iowa’s Dramshop Act and the Non-Liability of 
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this area is far from uniform.3   

Dramshop acts in general create a new remedy not available at 
common law, and “represent[] a legislative judgment and the declared 
public policy that providers of alcoholic beverages should be liable for 
reasonably foreseeable consequences of knowingly serving visibly 
intoxicated persons.”4  The precise purposes of the acts, however, may vary 
considerably.5  These purposes include the following: providing 
compensation to victims of intoxication-related incidents; providing 
compensation to spouses and children of intoxicated persons when 
deprived of means of support; penalizing dramshops for illegal sales; 
preventing minors from accessing liquors; and preventing intoxication-
related injuries by encouraging responsible serving practices.6 

Iowa’s current dramshop statute derives from a 1971 act.7  Since that 
time, the Dramshop Act has been amended six times.8  Importantly, the 
Iowa Legislature has considered amending the Act as recently as the 2006 
legislative session.9  These proposed changes indicate a realization, at least 
by some, that the Act in its current form is flawed and in need of revision.   

In addition to the state legislature’s action on the subject, Iowa courts 
have constantly revisited the area.10  As a result of the different 

Convenience Stores, 78 IOWA L. REV. 913, 913 n.4 (1993) (listing the thirty states).   
 3. See 45 AM. JUR. 2D Intoxicating Liquors § 462 (2007) (discussing different 
state approaches to the preemptive effect of dramshop laws); see also Richard Smith, A 
Comparative Analysis of Dramshop Liability and a Proposal for Uniform Legislation, 
25 J. CORP. L. 553, 574 (2000) (noting “a general agreement as to the broad contours of 
American dramshop liability,” but observing “oddities” such as requirements that 
claims be based on drunk driving, heightened burdens of proof, requiring a criminal 
conviction of an illegal sale as a condition precedent to a dramshop claim, and loosened 
proximate cause requirements) (citations omitted).   
 4. 45 AM. JUR. 2D Intoxicating Liquors § 459 (2007).   
 5. Id.     
 6. Id.   
 7. IOWA CODE § 123.92 (2005).   
 8. See id.     
 9. See, e.g., S.F. 2346, 81st Gen. Assem., 2d Sess. (Iowa 2006) (containing a 
provision “establishing criminal and civil liability for providing alcoholic beverages to 
persons under legal age” and amending Iowa Code section 123.92); see also infra Part 
IV.A.   
 10. See, e.g., Furhman v. Total Petroleum, Inc., 398 N.W.2d 807, 808 (Iowa 
1987) (“Few problems in recent years have so divided this court as those which relate 
to tort liability based on the furnishing of intoxicants . . . .”); Connolly v. Conlan, 371 
N.W.2d 832, 833 (Iowa 1985) (Schultz, J., dissenting) (observing that as a result of the 
majority’s decision, case law involving the furnishing of intoxicants “is now in a 
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mechanisms available to either the legislature or the courts and the 
seemingly inconsistent goals sought to be advanced by either branch, 
Iowa’s dramshop law is wrought with confusion and inconsistency.11   

This Note will explore the purpose and scope of Iowa’s Dramshop 
Act.  It will then address judicial inconsistencies in interpreting the Act, 
focusing in particular on liability issues surrounding the intoxication of 
minors, as well as convenience store liability and the liability of other non-
tavern establishments.  Two recent legislative attempts at revision will be 
addressed, and the most pressing problems with the Act will be identified.  
Finally, a solution to all the dramshop confusion and complication will be 
offered. 

II.  PURPOSE AND SCOPE OF IOWA’S DRAMSHOP STATUTE 

A.  Purpose 

Iowa courts have often commented on the purpose of the Dramshop 
Act.12  The Iowa Supreme Court has stated “the whole purpose of dram 
shop acts is to provide for recovery in spite of the obvious difficulty with 
the traditional requirement of proving proximate cause as an element for 
tort recovery.”13  Further, the court has held that without a dramshop act, 
proving proximate cause would often amount to an “absolute 
impossibility.”14  The goal was essentially “to provide a recourse in an area 
where courts had refused to recognize a cause of action arising out of the 
furnishing of intoxicating beverages.”15  Iowa’s Dramshop Act, at least 
initially, can thus be understood as a legislative expansion of the common 

quagmire”); Penny R. Heaberlin, Case Note, Kelly v. Sinclair Oil Corp., 476 N.W.2d 
341 (Iowa 1991), 42 DRAKE L. REV. 511, 513–15 (1993) (discussing several Iowa 
Supreme Court cases dealing with only one particular problem area within the 
dramshop arena).   
 11. See, e.g., Nutting v. Zieser, 482 N.W.2d 424, 425 (Iowa 1992) (recognizing 
it may be illogical to permit minors to recover damages from private citizens while 
denying recovery against commercial establishments who receive a financial gain from 
similar illegal activity, and noting “inconsistencies may indeed exist between the 
liability of liquor licensees under the preemptive legislation contained in [the 
Dramshop Act] and the liability of social hosts, which is unaffected by that preemptive 
legislation”).   
 12. See, e.g., Shasteen v. Sojka, 260 N.W.2d 48, 50 (Iowa 1977).   
 13. Id.     
 14. Walton v. Stokes, 270 N.W.2d 627, 628 (Iowa 1978) (citing Shasteen, 260 
N.W.2d at 50).   
 15. Haafke v. Mitchell, 347 N.W.2d 381, 384 (Iowa 1984).   
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law, designed to broaden recovery for those injured as the result of another 
person’s intoxication.   

Additional purposes have also been offered.  One Iowa Supreme 
Court justice broadly proclaimed “[t]he purpose of [the Dramshop Act] is 
to provide injured parties a remedy against those who profit in the liquor 
industry for wrongs caused under the narrow terms of this section.”16  The 
various and seemingly inconsistent proffered purposes are merely the 
beginning of a contradictory and confusing body of law.  Indeed, with so 
many different and inconsistent goals in mind, the disjointed outcome 
seems almost inevitable.   

B.  Scope 

In addition to the confusion and disagreement over the purpose of the 
Act, the courts and the legislature have sharply disagreed over the scope of 
the Act.17  As previously discussed, the initial purpose of the Iowa 
Dramshop Act was to provide a remedy in situations when the common 
law had not previously done so.18  Initially, the Iowa Supreme Court did 
not recognize a tort action “against a dispenser of alcoholic beverages for 
injury or damage caused by a consumer after he has left the 
establishment.”19  In one early case, the court “denied recovery on the 
ground that the proximate cause of injury was the buyer’s act in drinking 
the liquor and that the vendor’s act in selling it was too remote to be a 
proximate cause of the plaintiffs’ injuries.”20  However, in Lewis v. State the 
Iowa Supreme Court held that “the question of proximate cause under 
such facts and circumstances would be for the trier of fact”—there is no 
rule of law denying recovery in all cases.21  The court’s reversal was 
justified by “the noticeable trend of recent decisions suggest[ing] that no 
longer is the common law rule of nonliability being uniformly and 

 16. Connolly v. Conlan, 371 N.W.2d 832, 834 (Iowa 1985) (Schultz, J., 
dissenting).   
 17. See, e.g., id. at 833 (discussing numerous interpretations of the scope of 
Iowa’s Dramshop Act, as well as common law remedies before and after changes to the 
Act); Snyder v. Davenport, 323 N.W.2d 225, 226–28 (Iowa 1982) (same).   
 18. See supra Part II.A.   
 19. Lewis v. State, 256 N.W.2d 181, 187 (Iowa 1977) (citing Cowman v. 
Hansen, 92 N.W.2d 682 (Iowa 1958)).   
 20. Id. at 191 (citing Cowman, 92 N.W.2d at 690).   
 21. Id. at 191–92.  While the question in Lewis did not involve the Dramshop 
Act per se, but rather acts falling outside the statute, the court has often justified its 
expansion to recognize claims involving intoxicants on similar sections.  Thus, the 
purpose behind these sections, as well as the Dramshop Act itself, is relevant.   
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summarily accepted as controlling.”22  Indeed, the Iowa Supreme Court 
extensively reviewed decisions in other jurisdictions and relied heavily on 
those determinations in reversing the rule in Iowa.23  The court’s decision 
in Haafke v. Mitchell was based, at least in part, on the “express purpose of 
the liquor control act which was ‘the protection of the welfare, health, 
peace, morals, and safety of the people of the state.’”24  Additionally, the 
court further integrated and confused the two justifications when it stated, 
“There is nothing in the dram shop act itself to suggest it should be used to 
narrow the thrust of the common-law claim. . . .  [T]he whole purpose of 
such acts is to allow recovery where none was allowed before.”25  Citing to 
a previous decision, the court noted: 

“[I]t would be strange if the legislature, by stepping in to modify the 
harshness of the common-law [rule] . . . should be held to have 
preempted the field, freezing the development of the common law at 
that point, and disabling the courts from subsequently changing the 
doctrine in any other respect.”26 

The court went on to recognize, seemingly with approval, another 
state’s assertion that “‘[i]t defeats the real purpose of the enactment of the 
[dramshop] statute to twist it into an immunity bath for all other cases.’”27  
To immunize a licensee’s negligent act just because it is not covered by the 
Dramshop Act “would stand the public policy of our liquor control act . . . 
on its head.”28 

The supreme court’s view of Iowa’s dramshop law would not remain 
so broad.  Perhaps as a result of legislative revision of the Dramshop Act,29 
the court began instead to see the Act as striking a balance for licensees 
and permittees:  “They would remain strictly liable under the act and 
would continue to be compelled to post financial responsibility.  But, under 

 22. Id. at 191.   
 23. Id. at 190–91 (discussing Waynick v. Chicago’s Last Dep’t Store, 269 F.2d 
322 (7th Cir. 1959); Rappaport v. Nichols, 156 A.2d 1 (N.J. 1959); and Veseley v. Sager, 
486 P.2d 151, 158 (Cal. 1971)).   
 24. Haafke v. Mitchell, 347 N.W.2d 381, 385 (Iowa 1984) (citing IOWA CODE § 
123.1 (1985)).   
 25. Id. at 386.   
 26. Id. (quoting Goetzman v. Wichern, 327 N.W.2d 742, 748 (Iowa 1982)).   
 27. Id. (quoting Mason v. Roberts, 294 N.E.2d 884, 887 (Ohio 1973)).   
 28. Id. at 388.   
 29. See Nelson v. Rests. of Iowa, Inc., 338 N.W.2d 881, 883–84 (Iowa 1983) 
(tracing legislative revision of the Dramshop Act and noting that licensees and 
permittees were expressly kept within the Dramshop Act).   
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the scheme, their liability was limited to serving persons ‘while he or she is 
intoxicated’ or ‘to the point where he or she is intoxicated.’  The liability 
ended there.”30  The majority further noted that while “[s]ocial policies 
might support the expanded liability suggested . . . the legislature was not 
persuaded by them, and we are bound to adhere to the limitations of the 
legislative plan.”31 

The inconsistency laid out in the majority’s opinion was obvious to at 
least four members of that very court.32  The dissent took particular 
exception to the inconsistency between the majority’s opinion and Clark v. 
Minks,33 which “interpreted the legislative intent in enacting Iowa Code 
chapter 123” and found liability “under common law principles for 
damages for a statutory violation of  this chapter.”34  The dissent found the 
majority interpretation “totally at odds with the public policy declared by 
the legislature.”35  Indeed, the dissent seriously questioned the majority’s 
interpretation of legislative intent.36   

Connolly v. Conlan provides only one of many examples of a court 
strongly divided over the scope of the Act.37  Indeed, every time the 
legislature spoke, the supreme court remained sharply divided over what 

 30. Connolly v. Conlan, 371 N.W.2d 832, 833 (Iowa 1985) (quoting IOWA 
CODE § 123.92 (1981)).   
 31. Id.   
 32. See id. (Schultz, J., dissenting, joined by Reynoldson, C.J., and 
McCormick and Larson, JJ.).   
 33. Clark v. Minks, 364 N.W.2d 226 (Iowa 1985).   
 34. Connolly, 371 N.W.2d at 833 (citing Clark, 364 N.W.2d at 228–31).   
 35. Id.  The legislation stated: 

This chapter . . . shall be deemed an exercise of the police power of the state, 
for the protection of the welfare, health, peace, morals, and safety of the 
people of the state, and all its provisions shall be liberally construed for the 
accomplishment of that purpose, and it is declared to be public policy that the 
traffic in alcoholic liquors is so affected with a public interest that it should be 
regulated to the extent of prohibiting all traffic in them, except as provided in 
this chapter.   

Id.   
 36. Id. at 834 (stating that the majority opinion reflects the writer’s 
interpretation, not the legislature’s intent, as “[n]ot one word in this section expresses 
that thought”).   
 37. See, e.g., Fuhrman v. Total Petroleum, Inc., 398 N.W.2d 807, 810 (Iowa 
1987) (Schultz, J., dissenting, joined by Reynoldson, C.J., and Larson and Lavorato, 
JJ.).   
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exactly the legislature intended.38  The supreme court has appeared fully 
aware of the “seemingly inequitable and conflicting results,” but shifts that 
blame “in part [to] less than perfect legislation.”39   

III.  JUDICIAL INCONSISTENCIES 

While the legislation may indeed be less than perfect, perfection 
cannot be a prerequisite for consistently enforceable legislation.  Certainly 
in other areas of the Iowa Code the legislature’s language can be read as 
ambiguous, uncertain in scope, and muddied in conflicting purposes.  
Perhaps the court’s own rulings have contributed—more than the court 
might like to admit—to the “inequitable and conflicting results.”40 

The Iowa Supreme Court initially held that Iowa’s Dramshop Act 
“preempt[ed] the field, provided the exclusive remedy and that no 
common-law recovery for negligence can be allowed where the Act is 
applicable.”41  The court based its ruling in part on a rule of statutory 
construction that dictated, “[W]hen a statute gives a right and creates a 
liability unknown at common law, and at the same time points to a specific 
method by which that liability can be ascertained and the right assessed, 
this method must be strictly pursued.”42  It further stated, “To adopt a 
common-law cause of action irrespective of [the Dramshop Act] would be 
ill-advised and would render the statutory scheme inoperative.  Indeed, in 
light of such a clear legislative intent, we may not do so.”43   

The court’s opinion, however, would soon seem to change.  Less than 
two years later, in Haafke v. Mitchell, the court stated “[t]here is nothing in 
the dram shop act itself to suggest it should be used to narrow the thrust of 
the common-law claim.”44  Indeed, the court concluded “it is not 

 38. See id.  The majority held that “recent legislation . . . does not signal 
legislative surrender to judicial proclivities to innovate in the area” and viewed the 
legislative message as “clear.”  Id. at 809.  The dissent argued, “We should accept the 
responsibility of recognizing a common law negligence action in cases outside the scope 
of the dram shop act.  If this does not meet with legislative approval, the legislature can 
speak clearly to ban this action.”  Id. at 813 (Schultz, J., dissenting).   
 39. Id. at 813 (“The conflicting messages from this legislation have caused our 
dilemma.”).   
 40. Id.  
 41. Snyder v. Davenport, 323 N.W.2d 225, 228 (Iowa 1982) (citations 
omitted).   
 42. Id. at 227 (citations omitted).    
 43. Id. at 228 (citations omitted).   
 44. Haafke v. Mitchell, 347 N.W.2d 381, 386 (Iowa 1984).   



Strouse 7.0 10/6/2008  5:48 PM 

1124 Drake Law Review [Vol. 56 

 

 

reasonable to assume [the Dramshop Act] was intended to be a shield for 
all other persons against any form of liability where negligence and 
proximate cause are established.”45  Interestingly, the court seemed to 
abandon its strict pursuit approach in favor of a broader, policy-based 
approach.46   

Fifteen months after Haafke, a narrow majority in Connolly47 cited 
the dissent in Haafke, holding that “the [dramshop] act preempts the tort 
field as to [licensees and permittees].”48  The court found the matter before 
it to be a “narrow question” dealing only with licensees and permittees,49 
and not a broader question addressing employees of licensees and 
permittees, as was before the court in Haafke.50  The Connolly court 
proclaimed that, under recent revisions to the dramshop rule,51 the 
legislature “expressly kept licensees and permittees under the dram shop 
act.”52  According to the court, by keeping licensees and permittees under 
the Act the legislature “struck for them a balance:  They would remain 
strictly liable under the act. . . .  But, under the scheme, their liability was 
limited to serving persons ‘while he or she is intoxicated’ or ‘to the point 
where he or she is intoxicated.’  The liability ended there.”53  The court 
added, “Social policies might support . . . expanded liability . . . .  But the 
legislature was not persuaded by them, and we are bound to adhere to the 
limitations of the legislative plan.”54 

While the court in Connolly appeared to be, and may have been, 
demonstrating great and proper deference to the legislature, this adherence 
to legislatively-imposed limitations may have been misplaced.  For 
example, the court indicated that the supposed balance struck between 
limited and strict liability was compelled by the language of the statute.55  

 45. Id. at 387.    
 46. See id. at 388 (citing the “public policy of our liquor control act, as stated 
by Iowa Code section 123.1”).   
 47. Four justices of the nine-member court dissented.  Connolly v. Conlan, 
371 N.W.2d 832 (Iowa 1985).   
 48. Id. at 833. 
 49. Id.     
 50. Haafke v. Mitchell, 347 N.W.2d 381, 382 (Iowa 1984).   
 51. See Nelson v. Rests. of Iowa, Inc., 338 N.W.2d 881, 883–84 (Iowa 1983) 
(tracing the legislative history of the Dramshop Act).   
 52. Connolly, 371 N.W.2d at 833.   
 53. Id.     
 54. Id.     
 55. Id.     
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However, in dissent, Justice Schultz maintained, “Not one word in this 
section expresses that thought . . . .”56  Indeed, Schultz reasoned: 

[T]o arrive at such a result the majority must imply a legislative intent 
to excuse licensees from liability for a tort that is not remedied by 
section 123.92 despite the fact that other citizens incur this liability.  
The only reason the majority advances for preemption of licensees 
from liability is a so-called trade-off when the licensees assumed strict 
liability in instances where they are liable under the act. . . .  This was 
not a trade-off for avoiding other tort liability under the common 
law.57 

It could not have been a trade-off, according to Justice Schultz, 
because there was nothing to trade—the common law of Iowa “did not 
recognize anyone’s liability grounded on the illegal furnishing of 
intoxicants.”58  Despite the majority’s refusal to do so because it would be 
“repetitious,”59  Justice Schultz traced the history of Iowa Supreme Court 
decisions in the dramshop area in order to “patently point out the error of 
the majority.”60   

According to Justice Schultz’s dissent, Iowa’s common law prevented 
recovery against the individual or entity furnishing intoxicants when the 
plaintiff was injured by a person who became intoxicated as a result of 
consuming the furnished intoxicants.61  This refusal to allow recovery was 
based on a judicial determination that, as a matter of law, “the proximate 
cause of the injury was the consumption of the intoxicants and not the 
sale.”62  Justice Schultz concluded that the Dramshop Act existed “[t]o 

 56. Id. at 834 (Schultz, J., dissenting).  Obviously Justice Schultz’s dissent 
cannot be considered an opinion of the Iowa Supreme Court, and therefore cannot, for 
the purposes of this Note, be considered inconsistent with other opinions of the court.  
However, his dissent addresses the history of the court’s opinions and explains why, in 
his view, the majority has not correctly interpreted the law.  Thus, the opinion is 
helpful in explaining how the court has been inconsistent.       
 57. Id.     
 58. Id.; see Lewis v. State, 256 N.W.2d 181, 191–92 (Iowa 1977) (overruling 
prior decisions inconsistent with its holding that “the sale or furnishing of intoxicating 
liquor in violation of section 123.43 may well be the proximate cause of injuries 
sustained as a result of an intoxicated individual’s tortious conduct and liability may 
thus be imposed upon the violators in favor of the injured, innocent third party”).   
 59. Connolly, 371 N.W.2d at 833.   
 60. Id. at 834.     
 61. Id.     
 62. Id. (citing Cowman v. Hansen, 92 N.W.2d 682, 690 (Iowa 1958)).   
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alleviate the hardship caused by our position on common law liability.”63   

Justice Schultz further noted that when the non-liability rule was 
abrogated in Lewis v. State64—which allowed for a common law negligence 
claim based on the violation of a statute prohibiting the sale of liquor to a 
minor—two dramshop statutes were in effect.65  Iowa Code section 123.92 
provided a cause of action against a licensee, and Iowa Code section 129.2 
provided an action against “‘any person who shall by selling or giving to 
another contrary to the provisions of this title any intoxicating liquors, 
cause the intoxication of such person.’”66  While Lewis did not address the 
preemption issues, the court subsequently determined that section 123.92 
“preempted any common law action for this identical statutory violation.”67  
However, the court chose not to determine whether a common law action 
existed when section 123.92 did not apply.68   

A.  Liability Resulting from a Minor’s Intoxication 

The court was faced with this question (whether a common law action 
existed when section 123.92 did not apply) in Haafke v. Mitchell.69  Justice 
Schultz noted that the Haafke court held that the licensee’s employees 
would be liable under the common law, but the court was equally divided 
as to the liability of a licensee for acts outside section 123.92.70  Justice 
Schultz pointed out that, since Haafke, common law recovery has been 
allowed against a social host providing intoxicants in violation of state 
liquor statutes.71  Furthermore, the court has additionally held that section 
123.92 does not preempt a licensee’s liability for negligent failure to 
provide safe premises for patrons.72   

Justice Schultz further believed the preemption position in Snyder v. 
Davenport was distinguishable.73  He correctly stated, “Snyder . . . reasoned 
that the statutory scheme of section 123.92 and the fact its enactment 

 63. Id. (citing 1862 Iowa Acts 50).   
 64. Lewis v. State, 256 N.W.2d 181 (Iowa 1977).   
 65. Connolly, 371 N.W.2d at 834–35.   
 66. Id. at 835 (quoting IOWA CODE § 129.2 (1966)).   
 67. Id. (citing Snyder v. Davenport, 323 N.W.2d 225, 226–27 (Iowa 1982)).   
 68. Id. (citing Snyder, 323 N.W.2d at 226–27).   
 69. Haafke v. Mitchell, 347 N.W.2d 381, 383 (Iowa 1984).   
 70. Connolly, 371 N.W.2d at 835 (citing Haafke, 347 N.W.2d at 388).     
 71. Id. (citing Clark v. Minks, 364 N.W.2d 226, 230–31 (Iowa 1985)).   
 72. Id. (citing Golden v. O’Neill, 366 N.W.2d 178, 179 (Iowa 1985)).   
 73. Id. (citing Snyder, 323 N.W.2d at 226–28).   
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created a liability unknown at common law and a specific method by which 
liability could be ascertained required that we hold the statutory remedy be 
exclusive.”74  However, the remedy provided by that section, according to 
Justice Schultz, did not cover the wrong claimed in Connolly, the case 
before him.75  Section 123.92 specifically applied to the “sale or gift of 
intoxicants to an intoxicated person” whereas the matter before the court 
involved the “provision of intoxicants to a minor.”76  According to Schultz, 
because section 123.92 did not provide a remedy for the illegal sale or gift 
of intoxicants to a minor, and statutory remedies “‘ordinarily will not be 
permitted to restrict the right or to preclude a resort to other remedies in 
cases or under circumstances other than those for which the remedy is 
given,’” a common law action in this case should have been allowed.77   

Justice Schultz provided two additional arguments that further 
supported his assertion that the decision was improper.  He suggested that 
reason supports the conclusion that the legislature did not intend total 
preemption of all common law remedies against a licensee simply by 
enacting section 123.92.78  Total preemption, he argued, would “relieve the 
licensee from civil responsibility for the sale of kegs and cases of beer or 
other intoxicants to sober minors, who do the predictable thing—drink to 
the point of intoxication and then drive vehicles on the streets and 
highways.”79  Justice Schultz maintained that, from a liability standpoint, 
such a result would place a licensee who sells to minors in a better position 
than a liquor store employee or a social host under Lewis, Haafke, and 
Mincks, respectively.80   

Additionally, he argued that allowing the common law action would 
be “consistent with our position on other strict liability actions.”81  For 
example, a party injured by a dog bite is not limited by the statute imposing 
strict liability; the victim may also institute a common law action and seek 
punitive damages, which are not recoverable in the statutory action.82  
Similarly, a common law claim for negligence is allowed for failing to fence 

 74. Id. (citing Snyder, 323 N.W.2d at 226–28).   
 75. Id.     
 76. Id.     
 77. Id. at 835–36 (quoting 1 C.J.S. Actions § 6(e) (1936)).   
 78. Id. at 835.     
 79. Id.     
 80. Id.   
 81. Id. at 836.   
 82. Id. (citing Dougherty v. Reckler, 184 N.W. 304, 305 (Iowa 1921)).   
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in an animal despite a statutory remedy.83  Finally, Justice Schultz relied on 
the general assertion that “where the common law provides a strict liability 
action in tort, it does not preclude an alternate remedy based on 
negligence.”84  Justice Schultz ultimately concluded that “section 123.92 
only preempts those common law actions that arise from a claim that the 
licensee negligently sold or gave intoxicants to an intoxicated person or 
served a person to the point of intoxication” and a common law action for 
providing intoxicants illegally to minors should be allowed.85   

Justice Schultz was not persuasive.  Approximately seventeen months 
later, in another five-to-four decision, the Iowa Supreme Court held that 
the legislature intended to preempt the field of tort suits based on the 
furnishing of intoxicants, and that no remedy was available absent evidence 
that the juvenile was intoxicated at the time the beer was purchased or 
consumed or became intoxicated as a result thereof.86  Fuhrman v. Total 
Petroleum, Inc. involved plaintiffs injured in an automobile collision with 
an intoxicated seventeen-year-old who allegedly became intoxicated after 
consuming beer sold to her by the defendant.87  The court quickly 
concluded that Connolly was rightly decided, recent legislation demanded 
rejection of the plaintiff’s theory, and stare decisis rendered the court less 
inclined to alter its position in order to protect the public interest in the 
reliability of precedent.88  According to the Fuhrman court, Connolly was 
rightly decided because the narrow issue before the Connolly court was 
whether the legislature set the parameters of the Dramshop Act; 
essentially, whether the legislature intended to preempt the field of 
dramshop torts.89  The Fuhrman court then stated that it would adhere to 
Connolly, though no further justification on this point was provided.90   

 83. Id. (citing Wenndt v. Latare, 200 N.W.2d 862, 869 (Iowa 1972)).   
 84. Id. (citing Hawkeye-Sec. Ins. Co. v. Ford Motor Co., 174 N.W.2d 672, 685 
(Iowa 1970); Franken v. City of Sioux Ctr., 272 N.W.2d 422, 426–27 (Iowa 1978)).   
 85. Id.   
 86. Fuhrman v. Total Petroleum, Inc., 398 N.W.2d 807, 810 (Iowa 1987).  
Connolly was decided on July 31, 1985, while Fuhrman was decided on January 14, 
1987.  Justice Schultz again dissented, joined by Chief Justice Reynoldson and Justices 
Larson and Lavorato. 
 87. Id. at 809.     
 88. Id. at 809–10.  The court also addressed an equal protection argument not 
relevant here.  See id.   
 89. Id. at 809.   
 90. Id.  The court does cite the legislative history of the Act cited in Connolly 
v. Conlan, 371 N.W.2d 832, 833 (Iowa 1985) and first traced in Nelson v. Rests. of Iowa, 
Inc., 338 N.W.2d 881, 883–84 (Iowa 1983).  However, the “legislative history” 
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The Fuhrman court also held that recent changes to the Dramshop 
Act demanded rejection of the plaintiff’s claim.91  In Clark v. Mincks, the 
Iowa Supreme Court created a common law remedy against social hosts by 
attaching recovery to a criminal provision of the Beer and Liquor Control 
Act because social hosts were not covered under the Dramshop Act.92  In 
response, the Iowa Legislature amended the Iowa Code “for the expressed 
purpose of overturning . . . Clark.”93  Because this legislative action was 
taken after Connolly was filed, the Fuhrman court believed the action 
“[did] not signal legislative surrender to judicial proclivities to innovate in 
the area of dramshop liability.”94  The court concluded “[t]he amendment 
announces and stresses a legislative policy of reverting to our ‘prior judicial 
interpretation’ which placed tort liability on the consumer of the alcohol, 
not on the furnisher.”95   

Finally, the Fuhrman court rested its opinion on principles of stare 
decisis.96  Conceding that sometimes “frequent shifts and changes in the 
law” are expected on issues about which the court so evenly disagrees, 
“[t]here nevertheless comes a point at which it is clearly in the public 
interest for precedents to have a certain reliability.”97  Interestingly, the 
court appears to be arguing that Connolly was right and the legislature 
does not want the court to act in this area, while also arguing that the 
court’s decision should stand even though it may be incorrect.  If the first 
two justifications were sufficient, it is unclear what would prompt the court 
to recognize that prior decisions should stand.  This argument would 
appear unnecessary unless there was some credible argument for 
overturning the prior decision.  The nature of the stare decisis language, 
along with the court’s determination that “[t]he question is not whether we 

addressed in Connolly only states that a recent revision of the Act was traced in 
Nelson, and under that revision the legislature struck a balance for licensees and 
permittees.  Connolly, 371 N.W.2d at 833.  Indeed the Connolly majority opinion 
occupies less than two full columns in the Northwest Reporter.  Id.  Furthermore, the 
legislative history addressed in Nelson deals almost exclusively with whether the Act 
allows for exemplary damages and simply does not address the preemption question.  
Nelson, 338 N.W.2d at 883–84.   
 91. Fuhrman, 398 N.W.2d at 809.   
 92. Id.; Clark v. Mincks, 364 N.W.2d 226, 229 (Iowa 1985).   
 93. Fuhrman, 398 N.W.2d at 809.   
 94. Id.     
 95. Id. at 810. 
 96. Id.     
 97. Id.     
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privately agree with the legislative parameters of the dramshop act,”98 
seem to suggest that this opinion is less than heartfelt, and, if possible, the 
court would have found a way to avoid the mandate of the legislature.99  
Perhaps the stare decisis argument is a warning to future courts who might 
be tempted to judicially restructure dramshop liability

Even after Fuhrman, exactly what is preempted remains unclear.  In 
Nutting v. Zieser, the court dealt with the issue again. 100  This case involved 
injuries sustained by a minor after being served by a licensee.101  As 
summarized in Fuhrman, the state of the law after Connolly and Fuhrman 
prevented recovery by minors against licensees and permittees, but allowed 
recovery by minors against social hosts.102  The plaintiff understandably 
argued it was illogical to permit minors to recover against private citizens 
(social hosts) but deny recovery against commercial establishments 
(licensees or permittees), particularly given that the commercial 
establishments have a financial incentive to engage in the same illegal 
activity.103  The court succinctly responded: 

Unfortunately, from his point of view, the answer to plaintiff’s 
dilemma does not lie in simple logic.  The Fuhrman and Connolly cases 
were decided on the basis of a perceived legislative preemption of the 
field of liquor licensee liability.  As a result of that recognition, 
inconsistencies may indeed exist between the liability of liquor 
licensees under the preemptive legislation contained in Iowa Code 
section 123.92 (1989) and the liability of social hosts, which is 
unaffected by that preemptive legislation.104   

The plaintiff also contended that because those actually served are 
not granted a right of recovery under the Dramshop Act, claims by those 

 98. Id. at 809.     
 99. Interestingly, Justice Schultz does not address the amendments to the Act.  
Id. at 810–15 (Schultz, J., dissenting).  Instead, he simply notes that the present action 
and trial were prior to the amendments, thereby excusing his refusal to apply them.  Id. 
at 813 n.2.    
 100. Nutting v. Zieser, 482 N.W.2d 424 (Iowa 1992).   
 101. Id. at 424.     
 102. Id. at 424–25 (citing Sage v. Johnson, 437 N.W.2d 582 (Iowa 1989) 
(recognizing civil liability when social hosts have dispensed intoxicating beverages to 
minors); Bauer v. Dann, 428 N.W.2d 658 (Iowa 1988) (same); Blesz v. Weisbrod, 424 
N.W.2d 451 (Iowa 1988) (same)).   
 103. Id. at 425.   
 104. Id.   
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actually served fall outside the Act and are thus not preempted.105  The 
court rejected this contention, noting that “in acting to preempt the field of 
liquor licensee liability the legislature effectively determined those persons 
and situations for which recovery may not be permitted against a licensee 
as well as those persons and situations for which recovery is allowed.”106  
Justice Schultz again dissented for the same reasons outlined in Connolly 
and Fuhrman.107   

B.  Convenience Store Non-Liability 

The Iowa Supreme Court’s interpretations of the Dramshop Act are 
further complicated by issues relating to convenience stores.  Originally, 
actions against convenience stores generally did not differ from actions 
against taverns.108  Prior to a 1986 amendment, the statute provided a cause 
of action against a licensee “‘who shall sell or give any beer . . . to any such 
person while the person is intoxicated, or serve any such person to a point 
where such person is intoxicated . . . .’”109  The 1986 legislature made 
substantial changes, striking “sell or give” and replacing it with “sold and 
served.”110  It also added a requirement that the licensee “knew or should 
have known the person was intoxicated.”111   

The first case to confront the altered language directly was Kelly v. 
Sinclair Oil Corp.112  In that case, defendants Bryant and Giannetto 

 105. Id.     
 106. Id.     
 107. Id. at 426.  Equally predictable was that the decision was again a 5–4 split.  
Id.   
 108. Compare Thorp v. Casey’s Gen. Stores, Inc., 446 N.W.2d 457, 459 (Iowa 
1989) (addressing the language changes and the effect thereof), with Gail v. Clark, 410 
N.W.2d 662, 664 (Iowa 1987) (police officer injured in pursuit of drunk driver who had 
purchased alcohol at several convenience stores allowed to recover under the 
Dramshop Act’s “sell or give” language).   
 109. Thorp, 446 N.W.2d at 459 (quoting IOWA CODE § 123.92 (1985)) 
(emphasis by the court).    
 110. Id.     
 111. Id. (quoting IOWA CODE § 123.92 (1987)).   
 112. Kelly v. Sinclair Oil Corp., 476 N.W.2d 341 (Iowa 1991).  While Thorp 
addressed the language change, that case focused on a due process violation caused by 
the retroactive application of the amendment in question.  Thorp, 446 N.W.2d at 459.  
That application was found to violate due process; thus, the effect of the changed 
language was never fully considered.  See id.  Notably, the plaintiff therein conceded—
perhaps for purposes of the appeal—that no recovery could be had in that case under 
the sold and served requirement.  Id.  The Iowa Supreme Court would later determine 
that the issue had been resolved in Thorp as essential to the due process judgment.  See 
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consumed a six-pack of beer and mixed drinks on their way to Des Moines 
from Marshalltown.113  They stopped at their friend Carroll’s house in Des 
Moines, where he and his wife “noticed the effects of Giannetto’s 
imbibing.”114  Though Giannetto was obviously intoxicated, all three 
decided to go to a bar.115  Before arriving at the bar, they stopped at a gas 
station owned by defendant Sinclair.116  Both Giannetto and Carroll went 
into the store to purchase two more six-packs of beer.117  They then 
proceeded to the bar, where Bryant was denied admittance because he did 
not have identification.118  Giannetto gave his keys to Bryant and told him 
to wait in the car while he and Carroll consumed the beers they had 
ordered.119  Defendant Goulden, an employee of the bar, was later 
informed that a car in the parking lot was spinning its wheels and throwing 
gravel.120  When he went to investigate, he found Bryant in the pickup 
reentering the parking lot from the highway at a high rate of speed, almost 
striking Goulden.121  The two argued after Goulden ordered Bryant to 
leave under the threat of a call to police, and Bryant ultimately left.122  
Bryant eventually struck another vehicle, killing the driver and severely 
injuring a passenger.123   

While several issues were appealed in the matter, the most important 
issue concerned the “sold and served” requirement added by the 1986 
amendment.124  The court had to determine what effect the “served” aspect 
would have on non-taverns such as convenience stores and grocery 
stores.125  The court determined that because such establishments do not 
serve alcohol for on-premises consumption, they are not subject to liability 
under the Dramshop Act.126  The court opined: 

Kelly, 476 N.W.2d at 345–46.   
 113. Kelly, 476 N.W.2d at 343.   
 114. Id.   
 115. Id.   
 116. Id.   
 117. Id.   
 118. Id.   
 119. Id. at 343–44.   
 120. Id. at 344. 
 121. Id. 
 122. Id.   
 123. Id.   
 124. Id. 
 125. Id. at 344–45.   
 126. Id. at 345.   
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We believe that the addition of the word “served,” which was not 
present in the pre-1986 act, and the change in the conjunction from 
“or” to “and,” evidences a legislative intent to exclude licensees and 
permittees, who do not provide alcohol to customers for on-premises 
consumption, from dramshop liability.  Stated another way, the word 
“serve,” within the context of Iowa’s Dramshop Act, means to “serve 
for on-premises consumption.”127 

The court went on to support this conclusion, noting that Thorp had 
been decided two years prior.128  If the legislature was not satisfied with the 
court’s interpretation, “it has had ample opportunity to indicate as 
much.”129  The supreme court has continued to enforce this interpretation 
of the Act.130 

IV.  A REMEDY FOR FAILING LEGISLATION, INTERPRETATION, AND 
APPLICATION 

No matter who is to blame, it is clear that Iowa’s Dramshop Act is not 
working.  The Iowa courts have struggled in applying the various acts and 
have frequently been narrowly, yet strongly, divided.  The legislature has 
also contributed to the failure of the Dramshop Act.  The legislature has 
frequently changed the Dramshop Act; once to directly abrogate a judicial 
decision.  Other times, however, the legislature has remained curiously 
silent in spite of questionable judicial interpretation.   

Ultimately, the Act remains inconsistent, illogical, and far from 
achieving its original goals.  Recovery is denied against those most capable 
of preventing the injury and most able to compensate the victims, but 
allowed against social hosts providing alcohol to minors.  Furthermore, the 
“sold and served” requirement allows for non-taverns to sell to clearly 
intoxicated patrons who pull up in a crowded automobile and leave in the 
same.  While the legislature has recently offered alterations to the Act, no 
comprehensive review of the legislation seems to have occurred.  What is 
worse, the original purpose of the Act—to provide recovery for those 
injured by another’s intoxication—seems to have been forgotten.  Until the 
legislature revisits the area in a holistic fashion, courts will be tempted—

 127. Id.   
 128. Id. at 346.   
 129. Id.   
 130. See Paul v. Ron Moore Oil Co., 487 N.W.2d 337, 338 (Iowa 1992) (holding 
that the term “served” does not include assistance that store employees provide to the 
customers); Eddy v. Casey’s Gen. Store, Inc., 485 N.W.2d 633, 635 (Iowa 1992) 
(affirming Kelly).   
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and perhaps forced—to create common law remedies.   

A.  Potential Legislative Revisions and Why They Fail 

Iowa’s dramshop law has existed in some form for well over a 
century.131  In that time, Iowa’s dramshop law has been amended several 
times.  Indeed, it has been amended six times since 1971.132  At one point, 
Iowa had two dramshop laws.133  Both houses of the Iowa legislature have 
recently considered amendments to Iowa’s current dramshop statute.134  
However, these proposed amendments do not address the crucial flaws of 
Iowa’s dramshop system; they only minimally clarify minor problems.   

1.  House File 504 

The most recent proposal is House File 504, submitted on February 
22, 2007.  It seeks to amend the third unnumbered paragraph of Iowa Code 
section 123.92.135  Paragraph three generally provides an injured party the 

 131. See Snyder v. Davenport, 323 N.W.2d 225, 226 (Iowa 1982) (citing 1862 
Iowa Acts 50) (recognizing a legislatively created remedy against liquor licensees).   
 132. IOWA CODE § 123.92 (2005).   
 133. See Clark v. Mincks, 364 N.W.2d 226, 233 (Iowa 1985) (“[A]t one time 
Iowa had two dram shop statutes, one providing for liability of licensees and permittees 
and one providing for liability of any person who illegally furnished liquor.”).   
 134. See, e.g., H.F. 504, 82d Gen. Assem., 1st Sess. (Iowa 2007); S.F. 2346, 81st 
Gen. Assem., 2d Sess. (Iowa 2006); H.F. 2007, 81st Gen. Assem., 1st Sess. (Iowa 2006).  
House File 504 and Senate File 2346 are the same amendment.   
 135. Iowa House File No. 504 would amend Iowa Code section 123.92, 
unnumbered paragraph 3, to read: 

Notwithstanding section 123.49, subsection 1, any person who is injured in 
person or property or means of support by an intoxicated person who is under 
legal age or resulting from the intoxication of a person who is under legal age, 
has a right of action for all damages actually sustained, severally or jointly, 
against a person who is not a licensee or permittee and who dispensed or gave 
any beer, wine, or intoxicating liquor to the intoxicated underage person when 
the nonlicensee or nonpermittee who dispensed or gave the beer, wine, or 
intoxicating liquor to the underage person knew or should have known the 
underage person was intoxicated, or who dispensed or gave beer, wine, or 
intoxicating liquor to the underage person to a point where the nonlicensee or 
nonpermittee knew or should have known that the underage person would 
become intoxicated.  If the injury was caused by an intoxicated person who is 
under legal age, a person who is not a licensee or permittee and who dispensed 
or gave beer, wine, or intoxicating liquor to the underage person may establish 
as an affirmative defense that the intoxication did not contribute to the 
injurious action of the underage person.  For purposes of this paragraph, 
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right to sue a person who dispenses intoxicating liquor to a minor.136  
Paragraph three originally contained a “dispensed or gave” requirement, 
which is retained in the amendment.137  Both versions of the paragraph 
define the “dispensed or gave” requirement as “the act of physically 
presenting a receptacle containing beer, wine, or intoxicating liquor to the 
underage person . . . .”138  However, the important change made by the 
amendment is that it adds, as an alternative definition of “dispensed or 
gave,” “intentionally making available a receptacle containing beer, wine, 
or intoxicating liquor to the underage person with direct knowledge that 
the underage person intends to consume the beer, wine, or other 
intoxicating liquor, but without physically presenting such receptacle to the 
underage person . . . .”139   

Presumably, this addition is intended to ensure that social hosts who 
provide minors with alcohol—knowing the minors are going to consume 
the alcohol—cannot escape liability merely because the alcohol was left out 
for social guests generally and not specifically provided to the minors 
present.  Without the amendment, it is conceivable that a host who takes a 
beer out of a fridge or cooler and hands it to the minor guest would be 
liable, but a host who simply provides the alcohol—knowing guests will 
assume it is available in the fridge or cooler for all and knowing minors are 
present and will consume it—would escape liability.   

Importantly, both versions explicitly state that the host will only be 
liable if “the person knew or should have known that the underage person 

‘dispensed’ or ‘gave’ means the act of physically presenting a receptacle 
containing beer, wine, or intoxicating liquor to the underage person, or 
intentionally making available a receptacle containing beer, wine, or intoxicating 
liquor to the underage person with direct knowledge that the underage person 
intends to consume the beer, wine, or other intoxicating liquor, but without 
physically presenting such receptacle to the underage person, whose actions or 
intoxication results in the sustaining of damages by another person.  However, 
a person who dispenses or gives beer, wine, or intoxicating liquor to an 
underage person, or who intentionally makes available a receptacle containing 
beer, wine, or intoxicating liquor to an underage person, shall only be liable for 
any damages if the person knew or should have known that the underage 
person was under legal age. 

Iowa H.F. 504 (emphasis added to reflect change).   
 136. IOWA CODE § 123.92.  Paragraph 3 was added by legislative amendment 
in 1997.  1997 Iowa Acts 243–44.   
 137. IOWA CODE § 123.92; Iowa H.F. 504.   
 138. IOWA CODE § 123.92; Iowa H.F. 504.   
 139. Iowa H.F. 504.   
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was under legal age.”140  This provision seems to protect a social host—
likely in a college setting—who invites guests of legal age into her home 
from the potential liability that might result if one of those guests brings 
along a minor or should minors simply show up at the party without the 
host’s knowledge.  In such a situation a social host is not, and probably 
should not, be found liable provided that the host did not know or should 
not have known of the presence of minors.  While this amendment seems 
to be reasonable and affords social hosts appropriate protection, it does 
nothing to address the shortcomings of the licensee/permittee section.   

2.  House File 2007 

House File 2007, an amendment offered during the Eighty-First 
General Assembly, proposed revisions to the first unnumbered paragraph 
of Iowa Code section 123.92.141  This paragraph had not been revised since 
significant changes were made in 1986.142  The amendment proposed 
adding language that would clearly indicate that the injured person 

 140. IOWA CODE § 123.92; Iowa H.F. 504.   
 141. H.F. 2007, 81st Gen. Assem., 2d Sess. (Iowa 2006).  The bill would amend 
Iowa Code section 123.92, unnumbered paragraph 1, to read: 

Any person who is injured in person or property or means of support by an 
intoxicated person or resulting from the intoxication of a person, has a right of 
action for all damages actually sustained, severally or jointly, against any 
licensee or permittee, whether or not the license or permit was issued by the 
division or by the licensing authority of any other state, who sold and served 
any beer, wine, or intoxicating liquor to the intoxicated person when the 
licensee or permittee knew or should have known the person was intoxicated, 
or who sold to and served the person to a point where the licensee or 
permittee knew or should have known the person would become intoxicated. 
However, if the person injured is the intoxicated person, that person shall not 
have a right of action under this paragraph for any and all damages actually 
sustained by the intoxicated person due to the injury. If the injury was caused by 
an intoxicated person, a permittee or licensee may establish as an affirmative 
defense that the intoxication did not contribute to the injurious action of the 
person.  The remedy provided by this section shall apply both prospectively, to 
actions filed on or after July 1, 1992, and retrospectively, to actions pending in 
trial or appellate courts prior to July 1, 1992.  EXPLANATION This bill 
concerns dram shop liability.  The bill provides that a liquor licensee or 
permittee is not liable for injuries sustained by the intoxicated person to whom 
the licensee or permittee sold or served alcohol.  The bill retains dram shop 
liability to any other person injured by the intoxicated person.   

Id. (emphasis added to reflect change).   
 142. IOWA CODE § 123.92.  For a discussion of the 1986 changes, see Kelly v. 
Sinclair Oil Corp., 476 N.W.2d 341, 344–45 (Iowa 1991) and Part III.B, supra.   
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recovering under the Act cannot be the intoxicated person whose actions 
gave rise to liability in the first place.143  Because the present statute allows 
“[a]ny person who is injured . . . a right of action . . . against any licensee or 
permittee . . . who sold and served [alcohol] to the intoxicated person when 
the licensee or permittee knew or should have known the person was 
intoxicated [or] would become intoxicated,” the express language of the 
statute does not prevent the intoxicated person from recovering against the 
licensee or permittee.144   

Under the present language, an individual sold and served to the 
point of intoxication could, theoretically, recover against the bar that sold 
and served the alcohol after the patron left the bar and drove into a tree.  
Furthermore, the intoxicated person could presumably recover for 
breaking a window to get into his own home after losing his keys, or 
breaking his ankle after falling off the curb.  According to the language of 
the statute, the intoxicated person could recover in all of these cases 
provided that the defendant could not “establish as an affirmative defense 
that the intoxication did not contribute to the injurious action of the 
person.”145  Because these hypothetical situations all clearly result from the 
acts of the intoxicated person and are contributed to by the intoxication, 
recovery could be had under the current statute.   

While the foregoing hypothetical situations demonstrate the 
theoretical need for the proposed revision, theoretical need should in no 
way distract from the real problems courts have faced and will continue to 
face because of the deficiencies of the current statute.   

B. Most Pressing Problems 

1.  Sold and Served 

While several problems exist with the current dramshop legislation, 
some are more pressing than others.  Perhaps the most pressing problem is 
the “sold and served” requirement.146  This requirement has been 
interpreted by the courts as evidence of legislative intent to exclude from 
liability those licensees and permittees who do not provide alcohol for on-
premises consumption.147  “Served,” according to the Iowa Supreme Court, 

 143. Iowa H.F. 2007.   
 144. IOWA CODE § 123.92.   
 145. Id.   
 146. See id.   
 147. E.g., Kelly, 476 N.W.2d at 345.   
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means “serve[d] alcohol for on-premises consumption.”148  It is important 
to recognize that this is indeed a reasonable and logical conclusion drawn 
from the legislature’s action.  By removing “sell or give” from the pre-1986 
act and replacing it with “sold and served,” a court should conclude that 
the legislature intended that something more than selling over the counter 
had to occur before the statute would be triggered.149  The “and served” 
language would have had no effect if simply selling the intoxicants would 
be enough to incur liability, and it is difficult to imagine a transaction 
involving liquor that does not involve something tantamount to an over-
the-counter sale.  Therefore, reading an on-premises consumption 
requirement into the Act is well within reason.   

However, it is also quite reasonable to question whether the “and 
served” requirement is appropriate at all.  Under the current scheme, a 
convenience store, grocery store, or similar non-tavern establishment could 
simply never be found liable.  By definition, these establishments are 
licensees or permittees and, therefore, the third paragraph cannot apply to 
their actions.150  Similarly, liability could never be incurred under 
paragraph one because the “and served” requirement could never be 
met.151  Taken to a logical extreme, under the current statute, a 
convenience store attendant could observe a group of several intoxicated 
people enter the store, engage in a lengthy conversation with them, 
determine they are severely intoxicated, and then sell several cases of beer 
to different members of the group.  The attendant could then watch the 
group pile back into a vehicle and reenter the highway.  If the driver 
crosses the center line a mile down the highway, hits another vehicle and 
seriously injures or even kills its occupants, the convenience store would 
escape liability as a matter of law. 

If the same group were to stop at a tavern, the situation might be 
different.  Assume two men and two women enter a busy bar, and only the 
two men walk up to the counter and order drinks.  Two drinks is not an 
unreasonable amount of alcohol to serve to two men, and the bartender 
might fail to notice their intoxication, perhaps due to the crowd or the 
physical distance between them.  Once the four people have consumed the 

 148. Id.   
 149. See id. (discussing changes made by 1986 amendments and their effects).   
 150. See IOWA CODE § 123.92 (applying to people who are not licensees or 
permittees).   
 151. See id.  It is perhaps worth noting that the second paragraph, notably 
absent from previous discussion, merely requires licensees or permittees to furnish 
proof of financial responsibility and does not impose liability in any situation.  Id.   
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alcohol, they may leave the bar for another one farther down the rural 
highway.  If this group were to cross the center line, encounter the same 
automobile, and cause the same injuries as the group from the convenience 
store, it is likely that the tavern will be found liable because it sold and 
served the alcohol, and the bartender knew—or at least should have 
known—the guests were intoxicated, as he personally served both men.  
The inequity in these two situations is patently obvious and seriously calls 
into question the wisdom of the served requirement.   

2.  Providing Minors with Intoxicants 

A second particularly pressing problem centers around minors 
receiving intoxicants.  If the supplier of intoxicants is a social host who 
knew or should have known the minor was or would become intoxicated, 
and the social host also knew or should have known the minor was under 
the legal drinking age, liability will be imposed.152  However, a licensee or 
permittee is specifically exempted from the social host provision.153   

Importantly, an injured party may be able to recover against a 
licensee or permittee who sells to minors under the traditional dramshop 
paragraph, imposing liability if the dramshop “knew or should have known 
the person was intoxicated, or . . . sold to and served the person to a point 
where the licensee or permittee knew or should have known the person 
would become intoxicated.”154  The licensee or permittee, though, would 
escape any liability for selling to minors if the statutory requirements are 
not met.  This would be the case even if the sale was “wanton, reckless, and 
malicious.”155   

For example, if the minor was found to be barely under the legal limit 
of intoxication, presumably the intoxication requirement of the statute 
would not be met and liability could not be imposed.  Additionally, if the 
dramshop could demonstrate that there was insufficient contact between 
the minors and the establishment to find that the dramshop knew or should 
have known the minor was or would become intoxicated, no liability may 
be imposed.156  Both of these situations would seem to prevent liability, 
even if the plaintiff could demonstrate that the consumption of alcohol 

 152. Id.   
 153. Id. (allowing recovery for the intoxication of minors only “against a 
person who is not a licensee or permittee”).   
 154. Id.     
 155. Connolly v. Conlan, 371 N.W.2d 832, 832 (Iowa 1985).   
 156. IOWA CODE § 123.92. 
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provided by the dramshop contributed to the injuries.157   

Justice Schultz noted in his Connolly dissent that “[p]reemption of all 
common law liability would relieve the licensee from civil responsibility for 
the sale of kegs and cases of beer or other intoxicants to sober minors, who 
do the predictable thing—drink to the point of intoxication and then drive 
vehicles on the streets and highways.”158  He further noted that such an 
interpretation would place licensees in a better position than liquor store 
employees under Lewis v. State and social hosts under Clark v. Mincks.159  
Despite changes in Iowa’s Dramshop Act since Justice Schultz’s dissent, his 
reasoning still holds true.  If the majority holding of the Iowa Supreme 
Court in Connolly is correct, then a licensee or permittee who sells 
excessive quantities of alcohol to minors cannot be liable due to the 
broadly preemptive interpretation of the Dramshop Act.   

C.  Abolishing Iowa Code § 123.92 

Iowa’s Dramshop Act is clearly not a fine-tuned mechanism for 
rationally imposing liability for the provision of alcohol—whether it be by 
sale or gift—to minors or adults.  While bright line rules may sometimes be 
appropriate—despite the unfortunate result of inequitably deciding some 
cases close to that bright line—Iowa’s Dramshop Act is not one of those 
rules.  If the Act created some inequity but continued to further a rational 
or fundamental purpose, perhaps its flaws could be overlooked.  However, 
the Dramshop Act no longer furthers its original goals and purposes.   

As previously discussed, the Iowa Supreme Court has often noted 
that dramshop statutes should be liberally construed.160  Most importantly, 
however, the Iowa Supreme Court has also noted that “the whole purpose 

 157. Id. 
 158. Connolly, 371 N.W.2d at 835.   
 159. Id.  Interestingly, the Iowa legislature may have taken note of this 
problem and agreed with Justice Schultz’s assessment.  The addition of the “and 
served” requirement has seemingly remedied this dilemma, though certainly not in the 
manner Justice Schultz would have impliedly preferred.  Because licensees that do not 
serve—precisely those that sell kegs and cases of beer—are expressly exempted from 
liability under the statute, Justice Schultz’s argument for common law liability is 
perhaps weakened.  Even under the new statute, however, a strong argument can be 
made to impose liability—not under the Dramshop Act—because the liquor was sold 
to minors, which is a clear violation of state law.   
 160. Shasteen v. Sojka, 260 N.W.2d 48, 50 (Iowa 1977).  The Iowa courts 
repeatedly refer to the common law obstacles to recovery.  See, e.g., Snyder v. 
Davenport, 323 N.W.2d 225, 227 (Iowa 1982) (“[Iowa’s Dramshop law] provides a 
specific remedy for a right that was not recognized at common law.”).   
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of dram shop acts is to provide for recovery in spite of the obvious 
difficulty with the traditional requirement of proving proximate cause as an 
element for tort recovery.”161  Indeed, “[w]ere it not for the dram shop 
act . . . the proximate cause between the sale of the beverage and the injury 
caused by the intoxicated person would be too remote.”162   

However, the obvious difficulty with proving proximate cause as an 
element for tort recovery has been removed.  The Iowa Supreme Court 
expressly held in Lewis v. State that “‘[a]n actor may be liable if his 
negligence is a substantial factor in causing an injury, and he is not relieved 
of liability because of the intervening act of a third person if such act was 
reasonably foreseeable at the time of his negligent conduct.’”163  The court 
then erased any doubt by reciting the prior standard of non-liability as a 
matter of law and then expressly overruling that standard.164  After Lewis, 
the issue of proximate cause in cases involving the provision of alcohol are 
to be resolved as all other tort proximate cause issues are—by the trier of 
fact.165  Therefore, because the very purposes of and rationales for Iowa’s 
Dramshop Act have been obviated, the Act itself is no longer needed.  An 
avenue for recovery does not need to be legislatively created because it 
exists at common law.   

Furthermore, the common law proximate cause rule will better serve 
the interests of all parties.  Proximate cause and general standards of 
reasonableness have long been relied upon for determinations of liability in 
tort.  There are no uncertainty concerns that prevent their use in any other 
torts, and there are no such concerns in the area of liquor liability either.  
Instead of providing a bright line rule of non-liability for people or 
establishments that do not technically serve alcohol, liability could be 
imposed under proper circumstances when the selling party could have 
reasonably foreseen excessive intoxication and resulting injury.  Similarly, 
instead of prohibiting liability for sales to minors on preemption grounds, 
liability could be imposed when appropriate, given the provider’s 
knowledge at the time and the foreseeability of some harm.  Such 
determinations, as with all other torts, would be subject to traditional 
notions of proximate cause, which would more accurately provide or deny 
recovery as the situation warrants.   

 161. Shasteen, 260 N.W.2d at 50.   
 162. Id.   
 163. Lewis v. State, 256 N.W.2d 181, 190 (Iowa 1977) (citation omitted).   
 164. Id. at 191–92.   
 165. Id. at 192.   
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V.  CONCLUSION 

This Note began by discussing the purposes and the scope of Iowa’s 
Dramshop Act.  Initially, the Act was designed to provide recovery for 
injuries caused by intoxicated persons against those that provided the 
intoxicants.  The scope of the Act was also addressed, revealing 
inconsistent application and significant deviation from its intended 
purposes.  Significant disagreement was also revealed, both within the Iowa 
Supreme Court and between the court and the legislature as to the 
appropriate limits of the Act, as well as the extent to which it should 
preempt common law remedies.  Recent and ongoing legislative 
considerations were also addressed; however, these proposed changes were 
found to be relatively inconsequential—they in no way revised the ultimate 
structure or effect of the Act.  Based upon the most significant 
shortcomings of the current Act, this Note suggests that Iowa’s Dramshop 
Act should be repealed in favor of the common law liability Iowa’s courts 
have been trying to impose since 1977.  The common law tort rule of 
proximate cause is a superior mechanism by which to test the legitimacy of 
dramshop complaints, and using it would substantially reduce the illogical 
and inconsistent results that exist under the current statutory scheme.  The 
trier of fact, under the common law rule, would be able to assess each 
situation and not be bound by arbitrary and inequitable rules admittedly 
designed for a time when the common law had not evolved to its present 
state.  While no system is completely free of erroneous results, the simple 
and often relied upon proximate cause test—which requires both a 
reasonable relationship between the provision of intoxicants and the harm 
caused, and foreseeability as understood under modern conceptions of 
proximate cause—is better than arbitrary lines drawn from the law of the 
past. 

 

 

Bradley M. Strouse*   

 

*   B.A., University of Northern Iowa, 2005; J.D., Drake University Law 
School, 2008. 


