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I.  INTRODUCTION 

 In 1992, seventeen-year-old Steven Sharp lost both arms when they 
became ensnared in a hay baler that inexplicably self-started with the 
power lever in the off position.1  Sharp exhibited daunting courage and 
almost superhuman endurance in surviving the accident, which arguably 
had been caused by a defective part in the tractor that provided the baler’s 
power.2  Sharp sued the tractor’s manufacturer, the J.I. Case Corporation, 
and won $6.5 million in damages3— actually over $9 million with interest.  
The story of the injury and lawsuit has been eloquently recounted by the 
late poet William Mishler— a former teacher of Scandinavian languages, 
literature, film, and culture at the University of Minnesota— in A Measure 
of Endurance:  The Unlikely Triumph of Steven Sharp.4  In Mishler’s 
moving account, he portrays redemption coming by way of the legal 
system; he writes that, when Sharp heard the jury’s verdict, Sharp “felt 
himself lifted by an immense surge from the new life just granted to him 
and the vindication it represented.”5 

 Some, including Mishler, have pointed to Sharp’s story as proof of 
how well the civil justice system serves consumers who are harmed by 
defective products.  This is clearly the view taken by the Association of 
Trial Lawyers of America (ATLA), which, as of January 2007, has seen fit 
to change its name to the American Association for Justice.6  The 
Association enthusiastically endorsed Mishler’s book and praised it as a 
means of rebutting the so-called “threat” of tort reform.7  In 1997, ATLA 
even arranged for Sharp to testify before the Senate Committee on 
Commerce, Science, and Transportation about how he and others like him 
would be denied their day in court by proposed tort reform legislation.8  
Sharp’s testimony had its intended effect when President Bill Clinton 
vetoed the Product Liability Reform Act of 1997 by explicitly pointing to 

 

 1. Sharp ex rel. Gordon v. Case Corp. (Sharp II), 595 N.W.2d 380, 383 (Wis. 
1999). 
 2. Id. at 383–84. 
 3. Id. at 382. 
 4. WILLIAM MISHLER, A MEASURE OF ENDURANCE:  THE UNLIKELY 
TRIUMPH OF STEVEN SHARP 307 (2003). 
 5. Id. at 294. 
 6. Am. Ass’n. for Justice, About AAJ, http://www.atla.org/about/index.aspx 
(last visited Oct. 11, 2007). 
 7. Book’s True Story Testifies to the Threat of Tort ‘Reform’, TRIAL, Nov. 
2003, at 62, 62, 64. 
 8. MISHLER, supra note 4, at 296. 
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Sharp’s experience.9  Finally, the Association has made Steven Sharp’s 
litigation experience its poster case by creating an award in his name.10  
According to the Association’s website, “[t]he Steven J. Sharp Public 
Service Award is presented annually to those attorneys and clients whose 
cases tell the story of American civil justice and help educate state and 
national policy makers and the public about the importance of consumers’ 
rights.”11 

 While Sharp’s legal victory has been depicted as a satisfying end to his 
story, it was scarcely the vindication of the current system of product 
liability litigation that Mishler and ATLA presented it to be.  Rather, it can 
be more readily seen to highlight the huge problems and shortcomings 
inherent in the current tort system— specifically the agonizing uncertainty, 
delay, and transaction costs— that combine to produce counterproductive 
results even when they may result in victory for an injured claimant.   

First, the uncertainty in a typical products liability case stems from 
the complexity of the technical matters related to the manufacturing and 
use of modern products and the legal issues involved.  For example, 
Sharp’s initial trial court victory had to survive two appeals, and the 
opinions issued by the appellate courts suggest that the legal issues might 
have just as easily been resolved in Case Corporation’s favor.12  Second, 
product liability cases are typically very lengthy, and thus cruelly delay 
essential insurance payments for losses stemming from serious injuries.  In 
Sharp’s case, almost seven years passed between his injury and the final 
ruling in his favor by the Wisconsin Supreme Court.13  Finally, there are 
daunting transaction costs, both for the parties involved and for society at 
large.  In addition to the cost of the litigation and the drain on judicial 
resources, the Sharp case illustrates the problem of the unequal allocation 
of financial resources for disability in America.  Sharp “triumphed” by 
eventually receiving an award of millions of dollars (a cost ultimately borne 
by the public), but all the while he had already been receiving benefits 
from incomparably the best insurance mechanism available to 
Americans— workers’ compensation payments, which include wage losses 

 

 9. Id. at 297. 
 10. Id. 
 11. Am. Ass’n. for Justice, Steven J. Sharp Award for Public Service, 
http://www.atla.org/pressroom/sharpaward/index.aspx (last visited Oct. 11, 2007). 
 12. See, e.g., Sharp II, 595 N.W.2d 380, 384–85 (Wis. 1999); Sharp ex rel. 
Gordon v. Case Corp. (Sharp I), No. 96-2559, 1997 WL 757498, at *2 (Wis. Ct. App. 
Dec. 10, 1997). 
 13. Sharp II, 595 N.W.2d at 380, 383. 
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and extensive medical care.14  In a sense, as callous as it may sound on first 
impression, Sharp can be seen as having been overcompensated by a 
system that allows well-insured injured workers to benefit 
incommensurately because of the compensation structure of the tort 
system compared to millions of Americans who are either underinsured or 
uninsured altogether for tragic illness and injury. 

II.  STEVEN SHARP’S STORY 

A.  The Injury 

 Mishler’s highly readable— even absorbing— account demonstrates 
that behind the succinct set of facts recited in a court opinion lies a complex 
story of real people whose lives were vastly disrupted by tangled events 
that led to litigation.  The opinion of the Wisconsin Supreme Court, as is 
the wont of appellate opinions, impersonally summarized the facts of Sharp 
as follows (making no allusion, incidentally, to the long delay involved in 
the case, also typical of appellate opinions): 

 On August 22, 1992, 17-year-old Steven Sharp . . . was injured while 
working on a farm in Richland, Oregon.  At the time of his injury, 
Sharp was operating a . . . hay baler attached to a Case International 
970 diesel tractor and operated by the tractor’s power takeoff (PTO) 
drive shaft, which is run directly from the tractor’s diesel engine by 
hydraulically operated clutches. . . . 

 As Sharp was driving the tractor and baling hay, he could hear that the 
hay was not feeding properly into the baler.  Because he assumed that 
loose hay was jamming the baler and needed to be cleared, he powered 
down the tractor engine and pushed the tractor’s PTO control lever 
rearward, stopping the PTO drive shaft and shutting off the baler.  
Sharp got down from the tractor, walked back to the baler and began 
clearing the loose hay that had gathered in front of the rollers.  As he 
reached in to pull out some of the hay, the baler suddenly self-started, 
drawing in Sharp’s hands and slowly amputating both of his arms just 
below the elbow.15 

 In contrast, Mishler’s narrative brings to life the physical setting and 
tells the story of Sharp’s family and friends, the people whose lives were 
most affected by Sharp’s devastating accident, as well as the lawyers who 
 

 14. MISHLER, supra note 4, at 55. 
 15. Sharp II, 595 N.W.2d at 383. 



O’CONNELL 9.0 12/13/2007  2:09:34 PM 

2007] A Product Liability Claimant’s Odyssey 87 

battled each other in the case.  In particular, he shows the bond that 
develops between Sharp and his lawyer, Bill Manning.16  Most importantly, 
we see who Sharp was before the accident and how the subsequent events 
affected his life. 

 Steven Sharp grew up in the mountains near Richland, Oregon—
sparsely populated, much like the rest of eastern Oregon.17  Economic 
opportunities are limited; the few inhabitants primarily earn their living by 
farming and ranching.18  Mishler effectively conveys both the isolation and 
the physical beauty of the wilderness setting in which Sharp was raised.19  
Mishler presents him as having a typical rural upbringing, hunting and 
fishing with his father, playing baseball for the local team, raising animals 
to sell at the county fair, and running around with his youthful friends.20  
But Sharp was also unusually mature and self-reliant for his age, taking 
solitary trips into the mountains “to push himself, to test his capabilities, to 
use every part of himself.”21  Mishler also reports the bizarre fact that 
Sharp had a prescient, recurring nightmare that featured a hay baler that 
destroyed everything in its path.22 

 In the summer before his junior year of high school, Sharp took a job 
working for Dwight Saunders, a local farmer who had injured his back and 
as a result needed extra help with the hay harvest.23  Sharp had previously 
operated his grandfather’s baler and did not mind the monotony that came 
with the job.24  Saunders instructed him in the safe use of the Case 970 
tractor and specifically warned him never to approach the baler with the 
PTO drive shaft running.25  For the next few weeks, Sharp drove the tractor 
back and forth across the fields in the heat and dust of the eastern Oregon 
summer.26 

 Sharp’s injury occurred on the final day of the harvest.27  Everyone 

 

 16. MISHLER, supra note 4, at 300–02. 
 17. Id. at 9–10. 
 18. Id. at 11. 
 19. See id. at 9–10. 
 20. Id. at 3–7, 15, 21. 
 21. Id. at 5. 
 22. Id. at 20. 
 23. Id. at 25–26, 29. 
 24. Id. at 31, 33. 
 25. Id. at 30–31. 
 26. Id. at 33. 
 27. Id. at 33–34. 
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else had quit for the day, so he was alone as he baled the last of the hay.28  
As he tells it, at a certain point, he noticed that the hay was not feeding 
properly into the baler’s intake.29  Leaving the tractor running, he turned 
off the baler and dismounted to investigate.30  He found that light hay was 
bunching up into a ball, and as a result, the baler was simply pushing it 
along instead of ingesting it.31  With his left hand resting on one of the 
baler’s rollers, he leaned forward to sweep away some of the hay.32  The 
baler suddenly came to life with a start, immediately pulling his left arm 
between the rollers.33  When he instinctively reached with his right hand to 
free his trapped left arm, it became caught as well, and both his arms were 
slowly pulled through the rollers.34 

 For the next forty minutes, Sharp struggled just to stay alive.35  He 
shouted for help until he lost his voice, but quickly realized that if he was 
going to survive, he would have to free himself.36  He saw that the bones of 
his arms had already passed through the rollers, and he was only held by 
the now flattened flesh of his upper arms.37  Knowing he was losing blood, 
Sharp worked with the machine to cut the remaining flesh and cauterized 
the bleeding stumps by holding them against the hot rubber rollers.38  
Despite the pain and loss of blood, he remained conscious the entire time. 

 After finally freeing himself from the baler, Sharp staggered back to 
the farmhouse to get help, an ordeal in itself.39  This eventually led to a 
sixty mile ambulance trip to Baker City, the nearest community with a 
hospital, where a doctor stabilized his condition— his arms too damaged to 
be reattached— for a flight across the state to better medical facilities in 
Portland, Oregon.40  There, he underwent a series of operations to repair 
the damage; painful surgeries, multiple skin grafts, and lengthy hospital 
stays occupied the next several weeks before any sort of rehabilitation 
 

 28. Id. at 34. 
 29. Id. 
 30. Id. 
 31. Id. 
 32. Id. 
 33. Id. at 34–35. 
 34. Id. at 35. 
 35. Id. 
 36. Id. 
 37. Id. at 260. 
 38. Id. at 261. 
 39. For the entire account of Sharp’s struggle back to the farmhouse, see id. at 
35–37. 
 40. Id. at 42–47. 
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could begin.41  Nonetheless, he made the decision to return to school in 
October.42 

 Both of Sharp’s arms had been severed above his elbows, which 
meant that his options for prosthetic devices were limited.43  Doctors 
attached an artificial limb with a simple hook to the stump of his left arm.44  
Sharp maneuvered the limb by contracting the muscles in his right 
shoulder.45  Determined to regain his independence, he soon became 
proficient at a number of tasks.46 

 Intent on resuming as much of a normal life as possible, Sharp 
returned home after being in and out of hospitals for two months.47  
Considering the circumstances, he did remarkably well.  He bought a truck 
that he drove himself, returned to school, dated girls, and even continued 
his hobby of catching live rattlesnakes to sell to the local taxidermist.48  He 
was also able to modify his gun so that he could fire it by depressing a 
clamp between his teeth, which allowed him to continue the hunting trips 
in the mountains with his father that they both so loved.49  To show the 
level of independence Sharp attained, Mishler relates an incident in which 
Sharp changed a flat tire on his pickup by himself in a rainstorm and in the 
near darkness.50  Throughout it all, Sharp’s awesomely unflappable stoicism 
and refusal to indulge in self-pity provided a source of inspiring strength 
for his new life.51 

B.  Pre-Litigation Matters 

 After Sharp had been home from the hospital for several weeks, a 
friend showed his father an ad that had appeared three years earlier in a 
farm trade journal requesting anyone who had experienced problems with 

 

 41. Id. at 49–51. 
 42. Id. at 63. 
 43. Id. at 76–77. 
 44. Id. at 77–78. 
 45. Id. 
 46. See id. at 78–79 (discussing Sharp’s progress in performing everyday tasks, 
such as putting on clothes and picking up objects). 
 47. Id. at 80–82. 
 48. Id. at 121–22. 
 49. Id. at 152–53. 
 50. For the detailed account, see id. at 123–26. 
 51. See id. at 61 (recounting a conversation between Sharp and his hospital 
roommate, in which Sharp explained why he had not even considered suicide in spite of 
his tragedy). 
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a Case tractor’s PTO to call a listed phone number.52  Sharp’s father called 
the number and got in touch with Leo Feeney, a Minnesota lawyer who 
had previously litigated a suit against Case in which a self-starting PTO 
seemed— the evidence was only circumstantial— to have been the cause of 
the death of a man named Raymond Tautges.53  In litigating the Tautges 
suit, Feeney had learned a great deal about the Case tractor’s PTO and its 
problems.54  Farm implement dealers had reported frequent clutch burn-
outs that resulted from the apparently poorly designed PTO system.55  
Feeney had placed the ads in the farm trade journals to gather further 
evidence about malfunctions occurring with Case tractor PTOs.56  Of the 
dozens of farmers who responded to the ads, many provided stories of 
tractors that had self-started.57  One farmer, Mickey Jones, had thereby 
suffered a serious arm injury.58  Feeney conducted tests on Case tractors 
that seemed to confirm that they would self-start under certain 
conditions.59  While Feeney still could not prove that a defective PTO had 
been the cause of the accident that killed Tautges, the evidence he 
uncovered was enough to motivate Case to settle with the Tautges family 
for $350,000.60   

After talking to Sharp’s father, Feeney flew to Oregon.61  He quickly 
dispelled any lingering doubts he had about Sharp’s account of the accident 
that the tractor had injured Sharp by self-starting with the PTO lever in the 
off position.62  The family agreed that Feeney would represent them in a 
lawsuit against the Case Corporation.63  In February of 1993, Feeney filed 
the suit against Case in Milwaukee, Wisconsin.64  Case was granted its 

 

 52. Id. at 91–92. 
 53. Id. at 93–96. 
 54. Id. at 97–98. 
 55. Id. at 97. 
 56. Id. at 98. 
 57. Id. 
 58. Id. 
 59. Id. at 98–99. 
 60. Id. at 99–100. 
 61. Id. at 101–02. 
 62. Id. at 109–11. 
 63. Id. at 111–13.  In addition to the claims brought by Steven, his parents 
sued Case for damages for the loss of Steven’s society and companionship and 
pecuniary loss in taking care of him following his injury.   They ultimately received 
$22,490 after the jury’s original award of $34,000 was reduced by 35% to account for 
Steven’s contributory negligence.  Id. at 293; Sharp II¸ 595 N.W.2d at 382.  See also 
infra note 87 and accompanying text.   
 64. Id. at 120. 
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request for a change of venue to Racine, Wisconsin, where the company 
was headquartered.65  From there, Case attempted another change of 
venue to Oregon, where the accident occurred and the product liability law 
was more favorable to defendants, but this request was denied.66 

 After handling the pre-litigation depositions and hearings, an over-
extended Feeney turned the case over to his colleague Bill Manning six 
weeks before the trial was scheduled to begin.67  Manning injected new 
energy into the preparation for the trial.  He hired his own expert witness, 
an engineer from the Toro Company, to investigate the PTO set-up.68  The 
expert identified what he deemed to be several design flaws in the PTO 
system and formulated a plausible theory about the cause of the self-
starts.69  Mishler, who knew Manning personally prior to writing the book, 
provides the reader with access to Manning and the realistic portrayals of 
the pre-trial hearings— even discussions that took place in the judge’s 
chambers.70 

 Mishler contrasts Manning, the self-made plaintiffs’ lawyer from a 
humble background, with Ralph Weber, the high powered corporate 
defense lawyer hired to represent Case— a typical contrast in personal 
injury cases.71  Weber had been a law review editor at Columbia; Manning 
had worked two jobs to put himself through the Hamline Law School in St. 
Paul, Minnesota.72  Mishler writes that “Weber was analytical, cool, 
insinuating; Manning was edgy and mercurial, full of heat, enthusiasm, and 
dismay.  Instinctively, chemically, the two of them would likely have 
squared off in any setting that constrained them to take notice of each 
other, let alone a courtroom, where the effect was compounded.”73  It was 
clear from the start how much the lawyers for each side disliked each other; 
the portrayal of their sparring at depositions and hearings is most 
convincing.74  At one point, the judge had to lecture them on civility.75  The 
portrayal is not flattering to either of them— Weber whining and 
 

 65. Id. 
 66. Id. at 120–21. 
 67. Id. at 131–33. 
 68. Id. at 135–36. 
 69. Id. 
 70. Rebecca Porter, A Measure of Endurance:  The Unlikely Triumph of 
Steven Sharp, TRIAL, Nov. 2003, at 63, 63–64 (book review). 
 71. MISHLER, supra note 4, at 141. 
 72. Id. at 141–42. 
 73. Id. at 141. 
 74. See, e.g., id. at 142–43. 
 75. Id. at 172–73. 
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manipulative, Manning hot-headed and a bully. 

 Manning’s contentious and bitter relationship with Weber— not 
uncommon in the stress of any litigation— was counterbalanced by the 
bond Manning formed with his client, Sharp (also not uncommon in 
personal injury litigation).  Manning clearly admired Sharp for who he was 
and what he had been through; thus, winning the case on behalf of Sharp 
became something of a personal crusade.76  The two share with each other 
some of the personal stories of their formative experiences, including, for 
example, how each has been powerfully affected by the death of a close 
friend.77 

C.  The Trial 

 The account of the trial is the centerpiece of the book.  Mishler gives 
the trial full coverage, with substantial discussion of witness testimony, the 
attorneys’ meetings with the judge, and Manning’s strategizing outside of 
the courtroom.78  Generally speaking, Mishler does an excellent job of 
explaining the often complex legal issues that arose in the trial.  He also 
conveys the frustration and difficulty Manning experienced when the judge 
initially excluded much of the evidence— including the Tautges case— that 
supported the theory that Case Corporation had been remiss.79 

 Mishler’s decision to use the trial record and transcripts lends 
authenticity and heightens the drama, particularly when Sharp takes the 
stand to tell— in his own words— the story of the accident.80  Reading the 
testimony gives the reader a sense of the powerful experience it must have 
been for the jury to listen as Sharp described his terrifying ordeal. 

D.  The Verdict 

 When the verdict was announced, it was revealed that the jury had 
reached the confusing conclusions that the Case 970 tractor was not 
defective even though it determined that the same tractor had been 
negligently designed.81  This confusion is clearly demonstrated by the 
lawyers’ reactions to the verdict as it was read.  After hearing that the jury 
 

 76. See id. at 213–29. 
 77. See id. at 217–23. 
 78. For particularly illustrative moments inside and outside of the courtroom, 
see id. at 187–93, 196–97, 235–37. 
 79. Id. at 173–77. 
 80. See id. at 255–66. 
 81. Id. at 290. 
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had found that the tractor was not defective, Manning “felt the blood drain 
out of his face.  Not defective?  How could that be?  Had they lost?”82  
Weber, having assumed that this meant victory for the defendant, “flashed 
[Manning] a grin of vindication and triumph.”83  But as the judge continued 
reading the verdict, Manning’s initial despair changed to puzzlement when 
he heard that the jury had found the Case Corporation negligent in the 
“design of or warnings accompanying the . . . tractor.”84  It was not until the 
judge recited the jury’s responses to fifteen questions in a special verdict 
that the parties learned that Sharp had won and that the jury had found 
Case’s negligence fifty percent responsible for Sharp’s injuries.85 

 The apparent illogical nature of this seemingly contrary result would 
be one of the strongest issues raised by Case in its appeals.86  Because 
Wisconsin was a comparative fault state, the jury— in addition to Case’s 
50% of the fault— had apportioned 35% to Sharp and 15% to Dwight 
Saunders for his instructions to Sharp in the use of the tractor.87  This 
meant that the damages awarded to Sharp would be reduced by 35% to 
reflect the degree to which his own negligence contributed to his injuries.  
The jury awarded Sharp $6 million for his pain and suffering and $500,000 
for prosthetics expenses.88  Furthermore, it assessed $2 million in punitive 
damages against Case Corporation.89  After the reduction for Sharp’s 
contributory negligence, the amount of the award came to nearly $6.3 
million.90 

 In the final brief chapter, Mishler summarizes the appeals and 
mentions Sharp’s brief appearance on the national stage when, as 
mentioned earlier, he testified against congressional tort reform.91  In 1997, 
the Wisconsin Court of Appeals affirmed the trial court’s judgment.92  
When the Wisconsin Supreme Court did the same in 1999, Sharp finally 

 

 82. Id. 
 83. Id. 
 84. Id. at 290–91. 
 85. Id. at 292. 
 86. See Sharp II, 595 N.W.2d 380, 383 (Wis. 1999); Sharp I, No. 96-2559, 1997 
WL 757498, at *3–4 (Wis. Ct. App. Dec. 10, 1997). 
 87. MISHLER, supra note 4, at 292. 
 88. Id. 
 89. Id. at 293. 
 90. Id. at 295–96. 
 91. Id. at 295–98. 
 92. Id. at 297; see also Sharp I, No. 96-2559, 1997 WL 757498, at *6 (Wis. Ct. 
App. Dec. 10, 1997). 
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received a check that, with interest, totaled just over $9 million.93  Sharp 
used the money to buy land in eastern Oregon, on which he built houses as 
investments.94  Manning kept in touch with his former client and the two 
remained friends.95  The entire ordeal can be seen as a satisfying end of the 
litigation for a courageous young man and his tenacious lawyer— who may 
have collected as much as forty percent of the award— approximately $2.5 
million.  But it was, as the Duke of Wellington characterized his victory at 
Waterloo, “a damn near-run thing.” 

III.  UNCERTAINTY 

 Although the circumstances of the accident seemed to indicate that 
the Case Corporation was responsible for Sharp’s injuries, a number of 
obstacles stood in the way of his legal recovery.  First, there was confusion 
about whether the product was defective.  The jury’s seemingly 
contradictory verdict— finding that the product was not defective in the 
strict liability sense but that it was negligently designed— illustrates what 
can occur when a jury of non-experts is confronted with complex 
engineering questions and a sympathetic plaintiff.  A related issue is 
whether punitive damages should have been assessed.  Also, Sharp’s 
comparative negligence and the jury’s concomitant apportionment of fault 
were decided through a compromise made between jurors who disagreed 
about his role in the accident.96  Finally, there were the questions of law 
that had to be resolved in the appeals process.  When all these factors are 
considered, it is clear that, under the current system, the prospect of a 
claimant being compensated for an allegedly faulty product can, to say the 
least, be exceedingly unpredictable. 

 The uncertainty in Sharp’s case came primarily from three highly 
disputable legal issues, quite apart from unraveling the frustrating facts of 
the case:  first, the court’s interpretation of product liability law— long a 
notoriously complex entangled area of the law;97 second, the issue of which 
state’s law was to be applied in light of the case being tried in Wisconsin, 
the defendant’s home, but originating from an accident that took place in 
Oregon, which raised issues of “conflicts of laws,” another densely 

 

 93. MISHLER, supra note 4, at 299. 
 94. Id. at 300. 
 95. Id. at 300–01. 
 96. Id. at 296. 
 97. Sharp II, 595 N.W.2d 380, 384–85 (Wis. 1999); Sharp I, 1997 WL 757498, 
at *4–5.  
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occluded area of the law;98 and third, the propriety of requiring Case to pay 
Sharp punitive damages, still another controversial area of the law subject 
to intense dispute.99 

 By far, the most significant area of confusion in the case was the 
substantive law to be applied for injuries arising from the use of a 
manufactured product. 

A.  The Complexity of the Engineering Argument 

 The complexity of the engineering argument concerning how— or if—
the Case tractor had malfunctioned presented the biggest difficulty for the 
jury in making a reasoned decision about the evidence.  This is the pattern 
for products liability cases in which average citizens are asked to make 
decisions about highly complicated technical engineering or other such 
matters despite having little or no background knowledge of the daunting 
relevant factors. 

One of the most important pieces of proof over which the two sides 
fought was the position of the lever when Sharp was working to remove 
hay from the baler.100  Case argued that Sharp never turned off the baler, so 
the lever must have been in the “on” position when the accident 
occurred.101  In Case’s view, the baler stopped functioning because it 
became clogged with hay; thus, when Sharp removed the clog, the baler 
began to operate again.102  This theory placed all the blame on Sharp for 
forgetting to turn off the baler.103 

Sharp, on the other hand, maintained that there was no clog.  He 
claimed not only that he put the PTO lever in the “off” position— back as 
far as it could go— but also that the baler stopped functioning before he 
checked it.104  This, of course, put the blame squarely on a defect in the 
equipment.105  Sharp’s lawyers and expert witness tried to convince the jury 
that the on and off positions of the PTO lever did not correlate correctly to 
the actual state of the machine in that regard.  They argued that this 
defective design of the lever left an intermediate zone in which the PTO 

 

 98. Sharp II, 595 N.W.2d at 386–87; Sharp I, 1997 WL 757498, at *1–3. 
 99. Sharp II, 595 N.W.2d at 389–92; Sharp I, 1997 WL 757498, at *5–6. 
 100. See MISHLER, supra note 4, at 144–47, 194–95. 
 101. Id. at 144–46. 
 102. Id. 
 103. Id. at 144, 194–95. 
 104. Id. at 148, 192–93. 
 105. Id. at 193. 
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was neither truly off nor on; if the lever was a fraction of an inch forward 
from the farthest back (off) position, they maintained, there was the 
potential for it to restart, as it did in Sharp’s case.106 

 Sharp’s lawyers further presented a theory, developed by their expert, 
to explain how the defect caused restarts to happen.  When the PTO lever 
was moved forward to the “on” position, pressurized hot oil immediately 
entered a hydraulic chamber, forcing two clutch plates to engage, and 
causing the PTO shaft to turn.107  In that fashion, power was transferred 
from the tractor’s engine to the attached baler.108  Pulling the lever back 
stopped the flow of oil, causing the plates to disengaged and the baler to 
cease functioning.  Due to the defective design, however, oil could trickle 
into the chamber if the lever was even one-sixteenth of an inch forward 
from the “off” position.  Thus, the PTO could appear to be off even as 
pressure was building in the chamber for a restart.  When Sharp pulled the 
PTO lever back into what appeared to be the “off” position, it reduced the 
flow of oil enough to stop the baler.109  But as he cleared hay from the 
baler’s mouth, pressurized oil slowly re-entered the chamber.110  When the 
pressure was high enough, the clutch plates engaged and the baler 
restarted.111  Manning presented this understanding of the alleged defect to 
the jury through a series of posters featuring blown-up diagrams of the 
equipment.112 

 Unsurprisingly, the Case Corporation disputed that its product was to 
blame.  Its own expert testified that the tractor was not unreasonably 
unsafe and that Sharp’s decision to approach the baler with the tractor 
engine running was not the normal practice among farmers, the implication 
being, of course, that Sharp was to blame for his own injuries.113  Even so, 
on cross-examination, Manning got Case’s own expert to concede that—

 

 106. Id. at 145–46, 188–90. 
 107. Id. at 135.   
 108. Id. 
 109. Id. at 145, 193.  
 110. Id. at 146.   
 111. Id. 
 112. Id. at 188–92.  Whether in recognition of the power of this argument, or 
simply as a tactical move, Case tried first to prevent the plaintiff’s expert from 
testifying by complaining to the judge that Manning switched to this new expert too 
close to the beginning of the trial, and later Case allegedly exerted pressure on the 
expert not to testify by informing his employer, the Toro Corporation, which would 
frown upon one of its employees testifying for a claimant in a product liability suit.  Id. 
at 136, 142–43, 171–72. 
 113. Id. at 277–78. 
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contrary to the defense’s theory of the accident— there may not have been 
a clog in the baler and that the lever may have been in the “off” position 
when the accident occurred.114  Earlier, under direct examination by 
Manning, the former Case employee who had designed the PTO lever 
admitted that he lacked technical expertise and that, in retrospect, he was 
not happy with the design of the lever.115 

B.  The Jury and Comparative Negligence 

 Another factor that contributed to all of the uncertainty in this case 
was the fact that Wisconsin is a comparative negligence state, meaning that, 
in order to recover damages, Sharp had to do more than prove that Case 
was negligent or its product defective— he had to show that Case’s fault 
exceeded his own or he would not recover.116  Therefore, a great deal of 
manipulation of percentages can occur in the jury room.  In this case, ten 
jurors wanted to find that Sharp was not at all negligent, but they had to 
contend with the two others who believed he was 100% at fault.117  The 
assignment of 35% of the fault to Sharp was a compromise reached by the 
jury to appease the holdouts, as it ultimately reduced his award by some 
$2.2 million.118  If that finding of 35% had risen to anything over 50%, 
Sharp would have received nothing.119   

 To return to the question raised earlier— of how the jury’s verdict 
could be logically justified— if the inherent flaw of the Case Corporation’s 
baler was to allow it to start up (sooner or later) when in an off position, 
was it not defective?  The jury found that it was not.120  With much 
confusion, there was talk in the courts’ opinions of the Case Corporation’s 
post-sale failure to warn customers of the tractor’s defect.121  But if there 
was no defect, against what— and when— should Case have warned?  After 
all, the very machine in dispute had been in use for more than twenty years 
with no such mishap.122  True, there were allegations that this kind of 

 

 114. Id. at 278–79. 
 115. Id. at 208, 210. 
 116. See WIS. STAT. ANN. § 895.045(1) (West 2006). 
 117. MISHLER, supra note 4, at 296. 
 118. Id. at 295–96. 
 119. See WIS. STAT. ANN. § 895.045(1).  
 120. MISHLER, supra note 4, at 290. 
 121. Sharp II, 595 N.W.2d 380, 388–89 (Wis. 1999); Sharp I, No. 96-2559, 1997 
WL 757498, at *4 (Wis. Ct. App. Dec. 10, 1997). 
 122. Sharp II, 595 N.W.2d at 384 (“[T]he tractor in issue was first sold  
in 1972 . . . .”). 
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malfunction had occurred at other places and other times, but how many 
times in the countless uses of such machines?  Because Sharp was, 
according to the jury, at least partially at fault in his use of the tractor, was 
it possible that user fault could also explain the relatively few other 
accidents?  But if the jury was correct in blaming the manufacturer in 
allowing the machine to start up on its own, how was Sharp partially at 
fault in being victimized by the flaw?  Additionally, one needs to look no 
further than the agonizing arguments made by the lawyers on both sides, as 
well as the judge, over the relevance— and therefore the admissibility— of 
these prior accidents.123 

 And here we come to the confusion of the skilled lawyers and judge 
in dealing with the issue of admissibility of the evidence of earlier mishaps.  
Sharp’s lawyers initially, persistently, and tenaciously fought to call nearly 
a dozen other farmers who would testify that they witnessed self-starts by 
Case tractors.124  One farmer, Mickey Jones, suffered a disfiguring injury to 
his arm when, as his testimony alleged, the tractor on which he had been 
working self-started.125  Defense counsel strenuously objected to these 
witnesses on the grounds that the other incidents were not similar to the 
circumstances of Sharp’s accident.126  After hearing extensive arguments 
from both sides, the judge finally allowed the plaintiff to call only five of 
the proffered witnesses, including Jones.127  During the trial, however, 
Manning, suddenly decided not to call the witnesses as planned in order to 
move on to other witnesses who would provide damaging testimony 
regarding Case Corporation’s knowledge of problems with its tractors.128  In 
response, defense counsel now demanded that the plaintiff produce the 
witnesses— perhaps hoping to show that any other accidents or near-
injuries were the result of human carelessness rather than product defect—
just as vehemently as he had earlier lobbied to keep them out.129  And yet, 
contrary to the lawyers on both sides, the farmers’ testimony proved to be 
damaging to the defense, indicating that flawed performance is likely even 
by skilled lawyers in the chaos of trial. 130 

 Similarly, the issue on which the litigation ultimately turned—

 

 123. MISHLER, supra note 4, at 173–77, 211–12. 
 124. Id. at 173–74. 
 125. Id. at 98. 
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whether the Case Corporation had a post-sale duty to warn— came very 
close to being excluded by the trial judge.  Mishler reports that Sharp’s 
lawyer, Manning, fought hard to introduce evidence of a post-sale duty to 
warn, even though he did not really grasp its significance to the overall 
case.131  The judge initially ruled against allowing Manning, in his opening 
statement, to address any post-sale duty to warn, and only relented much 
later, weeks into the trial.132  Her decision to allow the evidence prompted 
Manning’s decision to attempt to skip over the other farmers’ testimony so 
he could press representatives of the Case Corporation concerning their 
post-sale knowledge of any malfunctions.133 

 On appeal, the Wisconsin Supreme Court had to face Case’s 
argument as to the apparent inconsistency in the trial court’s finding that a 
manufacturer could still be negligent while its product was not defective.134  
The court acknowledged that its ruling in an earlier decision was 
controversial135 and then nicely summarized the arguments of its critics: 

[N]egligence requires a jury to find that the product creates an 
unreasonable risk of harm to the consumer; if the jury finds that the 
product does not present an unreasonable danger or defect in the strict 
products liability sense, then the jury cannot find the manufacturer 
negligent because the jury cannot logically find an unreasonable risk of 
harm to the consumer created by the manufacturer’s conduct.  In other 
words, both strict liability and negligent design depend on the 
existence of a defective product; if a factfinder finds that a product is 
not defective under the strict products liability claim, then how can a 
negligence claim succeed?136 

 Nevertheless, the Wisconsin Supreme Court refused to overrule its 
earlier case,137  despite the fact that other jurisdictions have found such a 
verdict to be factually inconsistent.  In Jarvis v. Ford Motor Co., a federal 
case in which New York law was applied, the jury returned special verdict 
findings that a product was negligent in design but not unreasonably 
dangerous in a strict liability sense.138  The court, in reviewing other 
jurisdictions on this question, found that “in New York, as in virtually all 
 

 131. Id. at 182–84. 
 132. Id. at 184, 211–12. 
 133. Id. at 230. 
 134. Sharp II, 595 N.W.2d 380, 387 (Wis. 1999). 
 135. Id. at 387–88. 
 136. Id. at 388. 
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 138. Jarvis v. Ford Motor Co., 69 F. Supp. 2d 582, 586 (S.D.N.Y. 1999). 
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jurisdictions,” a finding of one but not the other was legally inconsistent.139  
The Jarvis court noted that the same was true for state courts, with the sole 
exception of Wisconsin.140  Thus, Case’s objection to an inconsistent verdict 
would likely have prevailed in any jurisdiction other than Wisconsin. 

 On the separate issue raised by Case Corporation, that the jury 
contradicted itself by its two findings, the Wisconsin Supreme Court stated 
that its standard was to uphold a verdict if each of the findings claimed to 
be factually inconsistent could have been made by the jury.141  This is not to 
say that the Wisconsin court had no possible basis of holding Case liable.  It 
is true that a defect not foreseeable at the point of manufacture might 
become apparent later.142  Rather, the point is how tangled the legal and 
factual issues became in this case.   

 As to the confusion over the applicability of Wisconsin versus Oregon 
law, the court’s finding that Oregon’s statute of repose did not apply was 
hardly inevitable.  Had Oregon’s statute of repose been applied, it likely 
would have barred Sharp’s claim as untimely (although once again subject 
to some frustrating variables).143  To add to the confusion, similar statutes 
of repose in other states have been applied in Wisconsin cases.144 

C. Punitive Damages 

The third disputable issue of the trial court’s assessment concerned 
the punitive damages levied against Case Corporation.  The Wisconsin 
Court of Appeals acknowledged that the sufficiency of proof supporting 
such an award was a “close question.”145  Indeed, if Case’s machine was not 
defective, as the jury found, and if the accident was due in no small part to 
Sharp’s own misconduct, as the jury also found, what was there to punish?  
It seems clear from an immersion in this hauntingly close case that if the 

 

 139. Id. at 587. 
 140. Id. at 587 n.9. 
 141. Sharp II, 595 N.W.2d at 388–89. 
 142. See id. at 388. 
 143. Id. at 384–85. 
 144. In two cases, Wisconsin law applied Iowa’s statute of repose to bar 
actions.  Merner v. Deere & Co., 176 F. Supp. 2d 882, 890–91 (E.D. Wis. 2001); Wenke 
v. Gehl Co., 682 N.W.2d 405, 408–09 (Wis. 2004); see also IOWA CODE § 614.1(2A) 
(2007).  A statute of repose, similar to a statute of limitations, bars any suit for injury 
caused by a product defect after a set period of time from the product’s sale.  See 
BLACK’S LAW DICTIONARY 1451 (8th ed. 2004). 
 145. Sharp I, No. 96-2559, 1997 WL 757498, at *5 (Wis. Ct. App. Dec. 10, 
1997). 
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jury found neither the machine defective nor the manufacturer negligent in 
producing it, such a verdict would nonetheless have been upheld.  With 
Case’s conduct justifying a verdict in its favor, one might presumably ask 
whether this was a case meriting punitive damages.  Admittedly, if a case 
rightly goes to a jury concerning the defendant’s fault or faulty product, 
that should not necessarily preclude punitive damages.  It is possible that 
the evidence of the claimant, if believed, would justify punitive damages, 
whereas if the evidence of the defendant is believed, the defendant should 
be completely exonerated.  Or, as here, a jury might believe and disbelieve 
both sides in part.  These scenarios further indicate how perilous personal 
injury litigation can be in a very close case in which a defendant, in addition 
to paying the claimant’s economic and non-economic damages, can be 
further punished for conduct supposedly beyond the pale. 

 A simplistic assumption would be that awards of punitive damages, if 
justified, are borne by the defendant manufacturer.  The reality is that such 
an award was paid by Case’s insurance company,146 but ultimately, the cost 
of the verdict was passed on to the public.  As to the deterrent effect of 
such a verdict, it is striking that, after full consideration, Case Corporation 
decided after the trial to not change the design of the tractor’s PTO.  This 
decision was likely made in part because of how little Case respected the 
quixotic engineering judgment of the judicial process.147 

 One can come away from this case with a suspicion that is not at all 
unusual in such cases:  despite the almost endless disputes about confusing 
legal issues, the jury’s decision was likely, at least in part, based on Sharp’s 
tragic condition and his most sympathetic and appealing story.  This case 
closely conforms to the findings of a study of medical malpractice cases, 
which found that the only variable that seemed to justify patients’ verdicts 
was not fault on the part of a healthcare provider, but the extent of a 
patient’s injury.148   

 

 146. See Koehring Co. v. Am. Mut. Liab. Ins. Co., 564 F. Supp. 303, 312 (E.D. 
Wis. 1983) (holding that an insurance company is obligated to pay punitive damages 
under a general liability policy); Brown v. Maxey, 369 N.W.2d 677, 686 (Wis. 1985) 
(same). 
 147. MISHLER, supra note 4, at 303.  It is also possible Case had in mind the 
adverse effect of the admissibility in evidence of subsequent remedial measures to help 
establish a defendant’s strict product liability. 
 148. Troyen A. Brennan, Colin M. Sox & Helen R. Burstin, Relation Between 
Negligent Adverse Events and the Outcomes of Medical-Malpractice Litigation, 335 
NEW ENG. J. MED. 1963, 1965–66 (1996). 
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D.  Appeals 

 Sharp ultimately prevailed, but the case was appealed all the way to 
the Wisconsin Supreme Court, forcing Sharp to prevail twice more after 
the trial.  His lawyer, Bill Manning, was so unsure of the ultimate outcome 
that, even after winning both at trial and in the first appeal, he tried to 
settle the case.149  At the same time, Case Corporation was so confident 
about its position that it rejected any settlement discussion.150  As it turned 
out, both parties were wrong in their assessment of the case.  Eventually, 
Sharp won on the various issues, but his victory was not a foregone 
conclusion.  On one particular issue the appellate courts used different—
and arguably questionable— interpretations of the law to reach their 
results.151 

E.  Delay 

 To be more precise about the delay in Sharp’s receipt of payment, it 
took years for Sharp to achieve his final victory in the Wisconsin Supreme 
Court.  Six years and four months passed from the time that Sharp initially 
filed suit:  the injury happened on Saturday, August 22, 1992; Sharp filed 
suit in February 1993; the district court ruled on March 21, 1996; the 
Wisconsin Court of Appeals opinion was dated December 10, 1997; and the 
Wisconsin Supreme Court finally decided the case on June 23, 1999.152 

F.  Transaction Costs 

 Sharp’s actual costs of litigation included lawyers’ fees, discovery 
expenses, even the purchase of the supposedly errant tractor itself, video 
presentations (totaling $80,000), and expert witness fees.153  In product 
liability lawsuits, claimants’ lawyers typically work on a contingency basis 

 

 149. MISHLER, supra note 4, at 297. 
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and earn at least one-third and often forty percent of the final award—
usually on the gross award, leaving the claimant to bear all of the litigation 
expenses.  Thus, much of Sharp’s payment from Case went to pay the 
lawyers and possibly all of the other trial expenses.  The Case Corporation 
also expended great sums, including hiring a specialist litigator to work on 
its appeals.154   

IV.  CONCLUSION 

 Quite apart from the issue of duplicating workers’ compensation, 
rather than representing a clear triumph for the civil justice system, Sharp’s 
case starkly illustrates the tragic shortcomings of a system in which both 
injured plaintiffs and defendants are embroiled— each ultimately rolling 
the dice and hoping to win.  If uncertainty is characteristic of all litigation, 
it is particularly true of personal injury litigation with its emotional, David-
versus-Goliath aspects.  It is even more true in highly technical litigation, 
with all of its abstruse— and by definition conflicting— expert evidence 
from partisan, opposing sides.  Sharp ultimately triumphed, but even 
discounting all of the delays and transaction costs, the case could just have 
easily gone the other way, as it did a few years later in another Wisconsin 
Supreme Court case with strikingly similar facts.155  For all of these reasons, 
any triumph in a trial of someone with Steven Sharp’s injuries was to give 
full force to the title and subtitle of William Mishler’s book; it represented 
not only an unlikely, but also an agonizing, test of endurance.156 

V. CODA  

 About a month after the Supreme Court’s decision, Manning received 
an item from J. I. Case in the morning mail.  With its routine envelope and 
stamp, it didn’t look at all special.  But inside was a check for a little more 
than $9 million.  Although there was no accompanying letter, attached to 
the check was a small handwritten office memo that read “You are a fine 

 

 154. Id. at 295. 
 155. See Wenke v. Gehl Co., 682 N.W.2d 405 (Wis. 2004) (involving an Iowa 
minor who suffered an arm injury while attempting to remove hay from the front end 
of a baler). 
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advocate.  Brian Cahill [Case’s lead litigation counsel].”  One might have 
thought that Manning would appreciate the loser’s gracious gesture.  But to 
Manning all it meant was that Case believed its defeat had little if anything 
to do with the merits of the case.  “Even now,” thought Manning, “[Case] 
think[s] that it was all just a question of my advocacy.”157 

If J. I. Case had a subsequently disengaged attitude about all that 
intense litigation, compare Steven’s own attitude:  Several days after the 
receipt of the multi-million dollar check, Steven, his mother and father 
were with Manning going over financial details.  An item on Manning’s list 
of the trial’s expenses was the purchase of the very tractor and baler in 
question.  Steven inquired whether that meant he now owned the 
equipment?  When Manning assured him that was so, Steven then 
indicated his desire to claim them.  Manning could barely believe his ears:  
Why in the world would Steven want them, he asked.158  “Well,” said 
Steven, “I plan to do some farming.”159  Shocked, Manning wondered 
whether this was some kind of macabre joke, as did Steven’s parents.  Not 
at all. 

“Bill,” said Steven, “it’s just a tractor.” 160 
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