
JUFFER 8.0 12/13/2007 2:12:29 PM 

 

217 

LIVING IN A PARTY WORLD:  RESPECTING 
THE ROLE OF THIRD PARTY AND 

INDEPENDENT CANDIDATES IN THE EQUAL 
PROTECTION ANALYSIS OF BALLOT ACCESS 

CASES 

      TABLE OF CONTENTS 

 
 I. Introduction....................................................................................... 218 
 II.   Evolution of Equal Protection Standards in Ballot Access 

Cases:  Declining Access .................................................................. 220 
A.  High Standards, Generally High Results:  Pre-Anderson 

Evaluation.................................................................................... 222 
1.  Strict Scrutiny ......................................................................... 222 
2.  Heightened Scrutiny .............................................................. 222 

B.  Anderson Test and the Aftermath ............................................ 224 
 III.   Examination of the Opposing Interests ......................................... 228 

A.  States’ Interests in Ballot Access Restrictions ........................ 228 
1.  Securing Honest and Fair Elections..................................... 228 
2.  Maintaining Political Stability .............................................. 229 
3.  Maintaining the Election System as a Culmination of 

Support ................................................................................... 229 
4.  Avoiding Voter Confusion.................................................... 230 

B.  Independents’ Constitutional Arguments Against Ballot 
Restrictions .................................................................................. 230 
1.  Freedom of Association and Expression............................. 231 
2.  Right to Vote .......................................................................... 231 

C.  The Court’s Response ................................................................ 232 
 IV.   The Possible Resurgence of Equal Ballot Access......................... 233 

A.  Clingman v. Beaver:   New Hope Based on New 
Arguments ................................................................................... 233 
1.  Clingman Background........................................................... 233 
2.  The Clingman Dissent ........................................................... 234 
3.  The Clingman Concurrence.................................................. 235 



JUFFER 8.0 12/13/2007  2:12:29 PM 

218 Drake Law Review [Vol. 56 

B.  Consequences of Clingman........................................................ 236 
1.  Candidate Losses ................................................................... 236 
2.  Candidate Victories ............................................................... 241 

 V.   Future of Independents’ Access to the Ballot ............................... 243 
A.  The Totality Argument:  A Short-Term Solution................... 243 
B.  The Unheard, Unmade Policy Arguments for a Change in 

the Judicial Perspective of the American Political System .... 245 
1.  Political Problems of the Equal Protection Standard in 

Ballot Access Cases............................................................... 245 
2.  Theoretical Problems of the Equal Protection Standard 

in Ballot Access Cases .......................................................... 248 
3.  Legal Problems of the Equal Protection Standard in 

Ballot Access Cases............................................................... 249 
 VI.   Conclusion ......................................................................................... 251 
 

I.  INTRODUCTION 

An increasing bloc of the United States electorate finds itself outside 
of the mainstream.  According to states that reported voter registration in 
2004, 21.9% of voters labeled themselves as independents.1  Also in 2004, 
the voters that registered as neither Democrat nor Republican showed a 
greater increase (2.4%) than those that registered for the two major 
parties.2  As voters continue to disassociate from major parties, they will 
often find that there is no third candidate to represent them, and they have 
no means “to cast their votes effectively” when they have no candidate on 
the ballot.3 

The 2006 election cycle provided one example of a prominent 
politician who was able to run without a major party affiliation, but not all 
candidates are that successful.  Joseph Lieberman, the former vice 

 

 1. Press Release, Ctr. for the Study of the Am. Electorate, Registration 
Rises Moderately, Battleground States Lead the Way, Independents Gain Most 2 (Oct. 
28, 2004), available at http://spa.american.edu/ccps/files/File/csae/csae102804.pdf. 
 2. Id. 
 3. Williams v. Rhodes, 393 U.S. 23, 30 (1968); see Carmen Mosley-Sims, 
Ballot Access Restrictions in Representative Government:  An Ode to the Wasted Vote, 
26 U. ARK. LITTLE ROCK L. REV. 703, 718 (2004) (discussing the effects of ballot access 
laws that protect the duopoly); Kristen S. Coy, Note, In re Nader: Challenging the 
Duopoly of American Politics One Individual Signature at a Time, 15 WIDENER L.J. 
389, 403 (2006) (citing MICHAEL J. SANDEL, DEMOCRACY’S DISCONTENT:  AMERICA IN 
SEARCH OF A PUBLIC PHILOSOPHY 3 (1996)). 
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presidential nominee, ran and won as an “Independent Democrat” in 
Connecticut’s U.S. Senate race.4  Connecticut, unlike many other states, 
does not have a “sore loser” law that denies ballot access to candidates who 
lose in either the primary or the caucus vote of a major party.5  The 
national media widely publicized the Lieberman story, but there are other 
tales of potential candidates who did not have their names printed on the 
ballot in the 2006 election, despite their best efforts.  For example, two 
Green Party candidates in Pennsylvania— Carl Romanelli, running for the 
U.S. Senate, and Marakay Rogers, running for governor— did not appear 
on Pennsylvania’s ballot after courts invalidated signatures on their 
petitions, leaving the candidates 8,931 signatures short of the 67,070 
required by state law.6  Also, Charles Morrison of Ohio did not appear as a 
candidate for the U.S. House after the Sixth Circuit determined that, 
despite obtaining the requisite number of signatures on the petition in the 
time allotted, Morrison had not adequately demonstrated his disaffiliation 
from the Republican Party, and thus could not be considered a legal 
independent candidate.7  These are only some examples of the legal 
impediments that third party and independent candidates face. 

Although the number of registered independent voters has grown, 
third party and independent candidates still have difficulty getting elected, 
as shown by the number of independent officeholders— there are only two 
Independents in the 110th Congress and zero Independent governors.8  
Despite the obvious obstacles that barricade these candidates’ paths to 
elected office— primarily the lack of funding, resources, and name 
recognition— the courts, through deferential standards, are increasingly 
willing to allow states to impose additional ballot access restrictions, which 
is a sure-fire way to keep independent candidates out of the political 

 

 4. Jennifer Medina, ‘Liberated’ Lieberman Likely to be Courted by Both 
Sides, N.Y. TIMES, Nov. 8, 2006, at 7; Mark Pazniokas, One of the Fold:  As Prominent 
Democrats Line up to Praise Lamont’s Primary Victory, Lieberman’s Political Path 
Takes a Turn Outside the Party, HARTFORD COURANT, Aug. 10, 2006, at A1. 
 5. See Pazniokas, supra note 4, at A2. 
 6. Pennsylvania:  Green Party Candidate off Ballot, N.Y. TIMES, Sept. 26, 
2006, at A15; Joseph A. Slobodzian, Green Party Hits Another Ballot Hurdle, PHILA. 
INQUIRER, Aug. 24, 2006, at B5. 
 7. Morrison v. Colley, 467 F.3d 503, 505, 510 (6th Cir. 2006). 
 8. MILDRED AMER, CONGRESSIONAL RESEARCH SERV. REPORT FOR 
CONGRESS, MEMBERSHIP OF THE 110TH CONGRESS:  A PROFILE (2006), 
http://opencrs.cdt.org/rpts/RS22555_20061215.pdf; Nat’l Conference of State 
Legislatures, Governors’ Political Party Affiliation in 2006 (Post Election) (2006), 
http://www.ncsl.org/statevote/GovParty2006post.htm. 
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system.9  This Note will discuss the equal protection analysis of ballot 
access cases involving the rights of independent candidates.10  First, this 
Note will appraise the evolution and application of the equal protection 
standard, identifying the interests of the government, as well as the 
independent candidate and their voters.  This Note will then examine 
whether a recent Supreme Court case represents a shift in the evaluation of 
independent interests, before turning to possible changes in the judicial 
system that would lead to a more impartial method for evaluating 
independent candidates’ rights to equal protection under state election 
laws. 

II.  EVOLUTION OF EQUAL PROTECTION STANDARDS IN BALLOT ACCESS 
CASES:  DECLINING ACCESS 

The Constitution grants the power to regulate the time, place, and 
manner of elections to the state legislatures.11  State legislatures are the 
source of most laws regulating elections at all levels of government, and 
they have each developed their own requirements for ballot access.12  
These requirements are continually changing.13  However, through this 
regulatory power over elections, some states have enacted laws that 
rightfully or wrongfully restrict a third candidate’s ability to appear on the 
ballot. 

Generally, states require that all candidates demonstrate a “modicum 
of support,”14 but the manner in which that support may be shown differs 
from state to state.15  In order for established third parties, new third 

 

 9. See, e.g., Timmons v. Twin Cities Area New Party, 520 U.S. 351, 367 
(1997) (allowing states to enact statutes that effectively endorse a two-party system). 
 10. Because courts have intertwined the equal protection analysis and First 
Amendment analysis and have applied the same standard regardless of what was 
originally pled by the plaintiffs, this Note will reference cases regarding both issues, 
even when equal protection was not the focus of the case. 
 11. U.S. CONST. art. I, § 4, cl. 1; art. II § 1, cl. 2. 
 12. Dmitri Evseev, A Second Look at Third Parties:  Correcting the Supreme 
Court’s Understanding of Elections, 85 B.U. L. REV. 1277, 1282–83 (2005). 
 13. See Ballot Access News, http://www.ballot-access.org (last visited Oct. 15, 
2007).  Noted ballot access expert Richard Winger edits this website, which issues 
monthly updates on the latest cases filed and legislation pending in the area of ballot 
access restrictions. 
 14. Jenness v. Fortson, 403 U.S. 431, 442 (1971). 
 15. See Arthur M. Weisburd, Candidate-Making and the Constitution:  
Constitutional Restraints on and Protections of Party Nominating Methods, 57 S. CAL. 
L. REV. 213, 242 (1984) (examining state ballot access statutes). 
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parties, or independent candidates to demonstrate this support, states 
normally require the use of petitions, while the major parties are typically 
listed on the ballot automatically because those parties have received a 
large percentage of the overall vote in previous elections.16  States allow for 
third party and independent candidates to petition to receive a slot on the 
ballot, but the states regulate the petition by requiring a certain number of 
signatures, specifying who can sign and what information those signing 
must provide, limiting who can circulate the petition, and limiting when it 
can be circulated.17  Historically, state legislatures have enacted these laws 
as reactions to third party successes.18  For example, in North Carolina the 
Socialist Workers’ Party qualified for the ballot in 1980 by obtaining the 
requisite 10,000 signatures.19  In response, the legislature quadrupled the 
number of signatures required to achieve ballot access for the following 
election.20  These petitions fulfill the requirement of demonstrating 
support, but they also prove to be a burden to potential candidates.  
Potential candidates claim that this burden violates the Equal Protection 
Clause, which begs the question:  What standard should courts apply when 
addressing independent and third party candidates’ right to appear on the 
ballot?21 

The Supreme Court has struggled to clearly and consistently apply a 
standard to ballot access cases.  Throughout the fifty years of case law on 
this topic, the Supreme Court has applied everything from strict scrutiny to 
a balancing test to determine whether states have unconstitutionally denied 
the rights of independent candidates and their voters.22 
 

 16. Evseev, supra note 12, at 1285; Weisburd, supra note 15, at 242.  But see 
Munro v. Socialist Workers Party, 479 U.S. 189, 189 (1986) (describing and evaluating 
an election scheme in which the independent parties did not file petitions, but instead 
Washington required that the minor-party candidate receive one percent of the votes 
cast in the blanket primary election before the name was placed on the ballot). 
 17. Evseev, supra note 12, at 1285. 
 18. See Richard Winger, The Supreme Court and the Burial of Ballot Access:  
A Critical Review of Jenness v. Fortson, 1 ELECTION L.J. 235, 246–48 (2002) 
(recounting numerous instances of state legislatures raising signature requirements to 
exclude parties that were emerging or growing). 
 19. Id. at 247. 
 20. Id. 
 21. Bullock v. Carter, 405 U.S. 134, 140–41 (1972) (“Although we have 
emphasized on numerous occasions the breadth of power enjoyed by the States in 
determining voter qualifications and the manner of elections, this power must be 
exercised in a manner consistent with the Equal Protection Clause of the Fourteenth 
Amendment.”). 
 22. See Norman v. Reed, 502 U.S. 279, 288–89 (1992) (applying the Anderson 
balancing test, though noting that a severe burden would trigger strict scrutiny); 
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A.  High Standards, Generally High Results:  Pre-Anderson Evaluation 

1.  Strict Scrutiny 

The “high-water mark of protection afforded third party challengers” 
occurred the very first time the Supreme Court addressed the issue of third 
party candidates’ ballot access rights.23  In Williams v. Rhodes, the Ohio 
Socialist Labor Party and the Ohio American Independent Party 
challenged the state’s election laws that restricted the definition of what 
constituted a party, regulated party membership, and required third party 
candidates to obtain 433,100 signatures, equaling fifteen percent of the 
number of people that voted in the state’s previous gubernatorial 
election.24  The Court employed strict scrutiny to address the equal 
protection claim, and after looking at the totality of the restrictive laws, the 
Court declared that the laws constituted a burden on both the party and 
the voters, and also found that the government had not produced a 
compelling interest to overcome a person’s constitutional rights.25  
Independent challengers had reason to be hopeful after this precedent, but 
unfortunately, Ohio’s blatant discrimination against minor party candidates 
provided a way for future cases to easily distinguish themselves.26 

2.  Heightened Scrutiny 

The Court’s decision in Jenness v. Fortson signaled that the strict 
scrutiny applied in Williams would not become the norm in third candidate 
ballot access cases.27  In Jenness, the Court evaluated a Georgia law that 
required the independent candidate to file a petition, which could only be 
circulated for 180 days and had to be signed by five percent of the total 
number of the previous election’s eligible voters; however, people could 
sign multiple petitions.28  The Court decided the burden on the candidate 
 

Anderson v. Celebrezze, 460 U.S. 780, 789 (1983) (using a balancing approach); Am. 
Party of Tex. v. White, 415 U.S. 767, 780–82 (1974) (declaring strict scrutiny standard 
and then applying a heightened scrutiny); Jenness v. Fortson, 403 U.S. 431, 441–42 
(1971) (applying a heightened scrutiny); Williams v. Rhodes, 393 U.S. 23, 31 (1968) 
(applying strict scrutiny). 
 23. Evseev, supra note 12, at 1288. 
 24. Williams v. Rhodes, 393 U.S. 23, 24–27 (1968). 
 25. Id. at 31–34. 
 26. Evseev, supra note 12, at 1289–90; see also Winger, supra note 18, at 241–
43 (discussing whether the Georgia laws imposed in Jenness were actually less 
burdensome than the Ohio laws struck down in Williams). 
 27. Jenness v. Fortson, 403 U.S. 431 (1971). 
 28. Id. at 433–34. 
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and the voters was not equal to the burden imposed in Williams because in 
Georgia the election laws did not “freeze the political status quo.”29  
Because the Georgia election laws inflicted a lesser burden than those 
found in Williams, 30 the Court applied a heightened scrutiny rather than 
strict scrutiny.31   Ultimately, the Court in Jenness ruled that the Georgia 
statute constitutionally imposed regulations because the state had a valid 
interest in preventing voter confusion.32 

The Jenness decision foreshadowed the trouble third party and 
independent candidates would encounter as the Court continued to lower 
the level of scrutiny it applied to the independent’s equal protection 
argument in ballot access cases.  After Jenness, some states increased ballot 
access restrictions, while the Supreme Court, faced with new ballot access 
cases, failed to consistently apply an equal protection standard.33  The 
Jenness decision’s change in the equal protection standard could explain 
the internal inconsistency in the application of the standard in Storer v. 
Brown34 and American Party of Texas v. White35— the cases that followed 
Jenness. 

Both Storer and American Party mentioned the use of strict scrutiny 
and then neglected to apply it, instead favoring a more flexible balancing 
approach.36  Neither case actually stated a definitive test.37  The California 
law at issue in Storer did not allow an independent candidate on the ballot 

 

 29. Id. at 438. 
 30. If the Ohio law struck down in Williams was applied to the Jenness case, 
Linda Jenness, as an independent candidate, would have had to obtain signatures 
equaling seven percent of the votes cast in the previous gubernatorial election, or 
68,252 signatures instead of the 88,175 signatures required by the Georgia law that the 
Supreme Court upheld.  Winger, supra note 18, at 241–43.  Comparatively, it is 
arguable that the Ohio law struck down in Williams is more burdensome than the 
Georgia election statutes upheld in Jenness.  Id. 
 31. Jenness, 403 U.S. at 442. 
 32. Id. 
 33. Winger, supra note 18, at 246–48 (stating that Oklahoma, Indiana, North 
Carolina, Alabama, and West Virginia have all increased signature requirements on 
petitions in the years following Jenness, now that states know requiring five percent of 
registered voters to sign a petition is constitutional). 
 34. Storer v. Brown, 415 U.S. 724 (1974). 
 35. Am. Party of Tex. v. White, 415 U.S. 767 (1974). 
 36. Evseev, supra note 12, at 1292; Storer, 415 U.S. at 729–30; Id. at 756–57 
(Brennan, J., dissenting) (asserting that all the issues required strict scrutiny and failed 
under that test because the compelling interest can be accomplished via other means); 
see also Am. Party of Tex., 415 U.S. at 780–82. 
 37. Am. Party of Tex., 415 U.S. at 780–82; Storer, 415 U.S. at 729–30.   
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if the candidate voted in the previous primary or if the candidate had a 
registered affiliation with a major party at any time in the year prior to the 
primary election.38  Additionally, the candidate’s petition, which could be 
circulated for only twenty-four days, had to contain signatures equaling five 
to six percent of the entire vote cast in the preceding general election, and 
no one that had voted in the primary could sign the petition.39  The Court 
found the government had a compelling interest in political stability and 
upheld the affiliation requirements, but it remanded the decision 
concerning the number of signatures because of the possible burden 
resulting from prohibiting primary voters from signing a petition.40 

In the same year, the Court in American Party, using a balancing test, 
upheld the laws requiring third party candidates to obtain 22,000 signatures 
in fifty-five days, while major parties were automatically placed on the 
ballot by holding primaries and independent, non-affiliated candidates 
needed only five hundred signatures.41  The Court did strike down the 
practice of printing absentee ballots that only contained the names of the 
candidates for the two major parties, finding this violated the Equal 
Protection Clause; however, the Court did not describe its analysis of the 
issue.42  The Court in both American Party and Storer declined to discuss 
whether the election laws were unnecessarily harsh or whether the states 
could accomplish their goals in a less restrictive manner.43 

B.  Anderson Test and the Aftermath 

The cases following Williams were not explicit in the standards they 
were applying, so the Court in Anderson v. Celebrezze announced a new 
definitive test that has now been cited for over twenty years, but not 
necessarily used in every case.44  The Anderson standard is a balancing test 
that weighs “the character and magnitude of the asserted injury to the 
rights protected by the First and Fourteenth Amendments” against “the 
 

 38. Storer, 415 U.S. at 726. 
 39. Id. at 726–27. 
 40. Id. at 735, 739–40. 
 41. Am. Party of Tex., 415 U.S. at 776–81, 788–89. 
 42. Id. at 794–95. 
 43. Evseev, supra note 12, at 1292; see also Storer, 415 U.S. at 761 (Brennan, 
J., dissenting) (finding the State had the burden to prove there was no other way to 
accomplish the state interest without violating fundamental rights). 
 44. Anderson v. Celebrezze, 460 U.S. 780, 789 (1983) (employing the test in a 
First Amendment challenge, but the test is now used in equal protection challenges); 
see, e.g., Munro v. Socialist Workers Party, 479 U.S. 189, 194, 198–99 (1986) (citing 
Anderson, but not considering the Anderson test). 



JUFFER 8.0 12/13/2007  2:12:29 PM 

2007] Living in a Party World 225 

precise interests put forward by the State as justifications for the burden 
imposed,” and the Court evaluates “the extent to which those interests 
make it necessary to burden the plaintiff’s rights.”45 

Ideally, the Anderson standard would resolve the inconsistency of the 
previous ballot access decisions.  Anderson attempts to look at both points 
of view.  When applying Anderson, courts should review the interests the 
government cites as its justification for limiting access to the ballot.46  This 
review should assess whether the interests cited are actually potential 
problems within the state and whether the statute in question resolves 
those problems.  On the other hand, the Anderson test also requires courts 
to review the burden placed on candidates and their voters.47  After 
reviewing and balancing the obstacles the independent challenger faces 
against the seriousness and necessity of the state’s interests, the court will 
make a “‘hard judgment[]’” about whether the law should stand.48 

In Anderson, the third party candidate objected to Ohio’s election law 
regarding the time of filing.49  Anderson was an ex-Republican who was 
running for President and had the signatures to get on the ballot in all fifty 
states; however, in Ohio, Anderson had to file by March 20, which was 
before the state presidential primary and several months before the 
national party conventions, the fora in which other presidential candidates 
would develop their platforms.50  The Court found this statute to be a 
considerable burden based on the theory that voters will opt for 
independents only after hearing and rejecting the platforms of the major 
parties, and those platforms were not yet developed in March with the 
general election still eight months away.51  Therefore, Anderson did not 
have the opportunity to obtain support.52  Ultimately, the Court found the 
burden on the voters’ freedom of choice and association outweighed 
Ohio’s interests in the case.53 

The next case that employed the Anderson standard added a new 
element.  In Norman v. Reed, the Court added that a severe burden on an 

 

 45. Anderson, 460 U.S. at 789. 
 46. Id. 
 47. Id. 
 48. Id. at 789–90 (quoting Storer, 415 U.S. at 730). 
 49. Id. at 782. 
 50. Id. at 782–83, 790–91. 
 51. Id. at 790–92. 
 52. See id. at 792. 
 53. Id. at 806. 
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independent or third party candidate triggers strict scrutiny.54  However, 
the Court has been reluctant to find any burden that is severe enough to 
justify using strict scrutiny analysis.55  For instance, in Burdick v. Takushi, 
Hawaii had a provision against write-in votes, which even the Court 
acknowledged would hurt third party candidates, but it still found the 
burden on independent candidates and their voters was not severe enough 
to apply strict scrutiny.56  Using the Anderson balancing approach, the 
Court held that the provision was constitutional.57 

An independent candidate’s chance of launching a successful attack 
against state election laws moderately lessened when courts applied a 
balancing approach rather than strict scrutiny, but the Court’s decision in 
Timmons v. Twin Cities Area New Party seemingly sounded a death knell 
for third parties’ and independents’ hopes for increased ballot access in the 
United States.58  Timmons is an atypical ballot access case because 
Minnesota did not deny the candidate access to the ballot— they denied the 
party access to the ballot.59  However, this unusual situation significantly 
affected the tone of cases assessing the rights of independent and third 
party candidates.  Timmons involved an anti-fusion law, which is a law that 
prohibits multiple-party candidacies.60  The Twin Cities Area New Party 
wanted the Democratic-Farmer-Labor (also known as the DFL or the 
Minnesota Democratic Party) candidate to serve as their nominee as well, 
and neither the individual candidate nor the DFL objected.61  Allowing the 
two parties to be listed on the ballot, however, violated Minnesota’s anti-
fusion law.62  The Supreme Court, after deciding this was not a severe 
burden on the associational rights of the party, the candidate, or the voters, 
applied the Anderson balancing test and determined that the anti-fusion 
law at issue was constitutional.63   

 

 54. Norman v. Reed, 502 U.S. 279, 288–89 (1992). 
 55. Evseev, supra note 12, at 1294. 
 56. Burdick v. Takushi, 504 U.S. 428, 430, 433–34 (1992). 
 57. Id. at 441–42. 
 58. Timmons v. Twin Cities Area New Party, 520 U.S. 351 (1997). 
 59. See Richard Winger, How Many Parties Ought to Be on the Ballot?:  An 
Analysis of Nader v. Keith, 5 ELECTION L.J. 170, 171 n.9 (2006) (arguing that Timmons 
is not a ballot access case at all because no one and no party was denied access— the 
Twin Cities Area New Party just did not get the opportunity to use the candidate it 
preferred). 
 60. Timmons, 520 U.S. at 353–54. 
 61. Id. at 354 & n.2. 
 62. See id. at 354 n.3 (highlighting the relevant provisions of Minnesota law). 
 63. Id. at 363–64, 369–70. 
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The Court’s primary purpose was to assess the constitutionality of 
anti-fusion laws, but the majority of the Court also affirmed that “[t]he 
Constitution permits the Minnesota Legislature to decide that political 
stability is best served through a healthy two-party system” and “the States’ 
interest permits them to enact reasonable election regulations that may, in 
practice, favor the traditional two-party system.”64  This statement leans 
toward a presumption in favor of the state, rather than the impartial initial 
assessment necessary to correctly apply the Anderson balancing test.  With 
this statement as precedent, the Anderson balancing test seems 
predetermined in favor of the state; thus, the main argument in ballot 
access cases becomes whether the burden is severe enough to necessitate 
strict scrutiny.65  One scholar claims that Timmons still left open the option 
of imposing strict scrutiny,66 which may be true, but the dissents in both 
Burdick and Timmons maintain that the Court majority downplayed the 
severity of the burden in those situations and, without the strict scrutiny 
analysis, the independent challenger was bound to fail.67  The Court’s 
willingness to downplay the burden on independent parties is seen more 
acutely when comparing cases involving independent parties to those 
involving the two major parties.68  Upon evaluation of decisions involving 

 

 64. Id. at 367. 
 65. See Evseev, supra note 12, at 1295 (claiming that this decision 
“eviscerated” the rights of independent candidates); Richard L. Hasen, Entrenching the 
Duopoly:  Why the Supreme Court Should Not Allow the States to Protect the 
Democrats and Republicans from Political Competition, 1997 SUP. CT. REV. 331, 341, 
371 (1997) (asserting that upholding the two-party system is now allowed as a 
justification for restrictive ballot access laws and contending that this two-party system 
does not need protection); Jamin Raskin, A Right-to-Vote Amendment for the U.S. 
Constitution:  Confronting America’s Structural Democracy Deficit, 3 ELECTION L.J. 
559, 571 (2004) (arguing that the Supreme Court “authorized states to enforce other 
manipulative and discriminatory rules against minor political parties and 
independents” in the Timmons decision). 
 66. James Gray Pope, Fusion, Timmons v. Twin Cities Area New Party, and 
the Future of Third Parties in the United States, 50 RUTGERS L. REV. 473, 475 (1998) 
(claiming that the Supreme Court “left undisturbed the principle that states cannot 
discriminate against third parties without undergoing strict scrutiny”). 
 67. Timmons, 520 U.S. at 371 (Stevens, J., dissenting) (stating the issues 
required a more demanding scrutiny analysis); Burdick v. Takushi, 504 U.S. 428, 448–
50 (1992) (Kennedy, J., dissenting) (stating that it is unnecessary to specify a level of 
scrutiny because the State failed to justify the write-in ban under any level of scrutiny). 
 68. The Supreme Court seems more willing to apply strict scrutiny to laws 
challenged by the two major political parties.  Compare Timmons, 520 U.S. at 359–64, 
and Burdick, 504 U.S. at 434–39, with Cal. Democratic Party v. Jones, 530 U.S. 567, 
582, 586 (2000) (applying strict scrutiny and finding an unconstitutional violation of the 
Democratic Party’s freedom of association when a California law required a blanket 
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independent parties and candidates, the Supreme Court seems to prefer 
applying the Anderson balancing test rather than strict scrutiny, but 
arguably in Timmons created a presumption in favor of the states that 
shows a level of deference that is outwardly inconsistent with the Anderson 
balancing test.  Perhaps because of the inconsistency of the Supreme 
Court’s ballot access equal protection standard, courts still have a difficult 
time deciding what standard to apply to the increasingly frequent ballot 
access case.69 

III.  EXAMINATION OF THE OPPOSING INTERESTS 

Under the Anderson balancing test, the government and the third 
party challenger have to aver the interests they are trying to protect.  
Generally, the parties in ballot access cases assert the same interests in 
every lawsuit.  The Court has almost universally accepted the states’ 
arguments as compelling, and although it finds the independent’s 
constitutional arguments important, the ultimate result rests more on 
whether the alleged factual seriousness of the burden on the independent 
party or candidates’ rights rises to the level of severe. 

A.  States’ Interests in Ballot Access Restrictions 

1.  Securing Honest and Fair Elections 

The Constitution entrusts states with the power to oversee and 
regulate elections.70  Therefore, the primary reason why states purport to 
enact regulatory legislation concerning independent candidates is to 
facilitate honest and fair elections— they claim they need to substantially 
regulate elections to ensure their validity and credibility.71  Of course, 
courts will recognize this as a compelling and essential reason to regulate 
elections, but under Anderson, the courts must also evaluate whether the 
means invoked are necessary or even reasonable to reach this goal.72  

 

primary in which voters could vote for candidates regardless of party affiliation), and 
Democratic Party of U.S. v. Wisconsin ex rel. La Follette, 450 U.S. 107, 124–26 (1981) 
(applying strict scrutiny and finding a violation of the Democratic Party’s constitutional 
rights when the state required open elections of convention delegates). 
 69. See infra Part IV.B. 
 70. U.S. CONST. art. I, § 4, cl. 1; art. II, § 1, cl. 2. 
 71. See, e.g., Storer v. Brown, 415 U.S. 724, 730 (1974). 
 72. See Williams v. Rhodes, 393 U.S. 23, 28–29 (1968) (declaring that despite 
the broad regulatory powers given to states, states do not have the authority to violate 
the Equal Protection Clause in ballot access requirements). 



JUFFER 8.0 12/13/2007  2:12:29 PM 

2007] Living in a Party World 229 

However, the Supreme Court has often skipped this step of the analysis.73 

2.  Maintaining Political Stability 

States also claim that the laws create political stability and that even 
Williams, which struck down the Ohio law, stated the interest of creating 
political stability and encouraging compromise was a valid, compelling 
reason to enact legislation.74  The states have convinced the Court that 
allowing independents greater access to the ballot will breed chaos because 
the person who wins an election will not always win the majority, and may 
not have won if only running against the other major party candidate.75  
States also cite “party raiding,” in which parties organize to switch “blocs 
of voters from one party to another in order to manipulate the outcome of 
the other party’s primary election,” as a principal reason for these laws.76  
The last main example of instability comes from Timmons, which painted a 
bleak picture suggesting that greater allowance of third party access will 
create party-splintering and excessive factionalism.77  The Court accepts 
stability as a valid state interest, despite some scholars’ assessments of the 
improbability of some of the suggestions of potential political instability.78 

3.  Maintaining the Election System as a Culmination of Support 

The state laws regulating third party access were created with the 
intent to require candidates to ensure they have a political support base.79  
The states claim that general election ballots do not have to include, but 
also should not include, everyone that wishes to be on the ballot.80  The 
 

 73. See Evseev, supra note 12, at 1292. 
 74. Williams, 393 U.S. at 31–32. 
 75. Id. at 32. 
 76. Anderson v. Celebrezze, 460 U.S. 780, 788 n.9 (1983); see also Burdick v. 
Takushi, 504 U.S. 428, 439–40 (1992) (holding that banning write-in voting is a 
reasonable way to avoid party raiding). 
 77. Timmons v. Twin Cities Area New Party, 520 U.S. 351, 367 (1997). 
 78. E.g., Winger, supra note 18, at 245–46 (questioning the validity of the 
state claims of deception and frustration of the democratic process); see also Evseev, 
supra note 12, at 1317–19 (describing the Supreme Court’s concern of political 
instability as “far-fetched”). 
 79. See Norman v. Reed, 502 U.S. 279, 293–94 (1992); id. at 299 (Scalia, J., 
dissenting) (discussing the difference between geographic and serious support and 
claiming that laws should require serious support, meaning a candidate can show they 
have support in all geographic areas and thus need signatures of support from all 
districts upon which they want to appear on the ballot). 
 80. See, e.g., Storer v. Brown, 415 U.S. 724, 735 (1974) (discussing the role of 
California’s primary elections in producing general elections with “understandable 
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states assert that a general election is to serve as the culmination of a major 
struggle; it is not a place for expressing ideas or airing “intraparty feuds.”81  
The Court agrees with the states that this is also a valid state interest.82 

4.  Avoiding Voter Confusion 

Finally, states also raise the argument that having too many 
candidates on the ballot leads to voter confusion.83  They claim this 
confusion leads to frustration of the political process.84  The Court also 
deems this to be an important and valid state interest.85  These interests 
have led to repeated state victories in ballot access cases.86 

Courts have universally accepted state interests as valid with little 
emphasis placed on actual evidence of the need for the regulation.  Under 
Anderson, courts should evaluate whether the state interests asserted are 
valid.87  However, soon after the Anderson decision, the Supreme Court 
announced that states do not have to affirmatively show evidence of 
problems that could occur by allowing independent candidates greater 
ballot access.88 

B.  Independents’ Constitutional Arguments Against Ballot Restrictions 

In response to the interests purported by the states, candidates and 
voters claim the regulations violate the Equal Protection Clause by denying 
the right to vote and the freedoms of association and political expression.89 

 

choices” for voters). 
 81. Id. 
 82. See id. 
 83. E.g., Jenness v. Fortson, 403 U.S. 431, 442 (1971); Williams v. Rhodes, 393 
U.S. 23, 33 (1968). 
 84. See Jenness, 403 U.S. at 442; Williams, 393 U.S. at 33. 
 85. Jenness, 403 U.S. at 442. 
 86. See discussion supra Part II. 
 87. Anderson v. Celebrezze, 460 U.S. 780, 789 (1983); see discussion supra 
notes 44–47 and accompanying text. 
 88. Munro v. Socialists Workers Party, 479 U.S. 189, 194–95 (1986) (“We 
have never required a State to make a particularized showing of the existence of voter 
confusion, ballot overcrowding, or the presence of frivolous candidacies prior to the 
imposition of reasonable restrictions on ballot access.”). 
 89. Williams, 393 U.S. at 26–27. 

In the present situation the state laws place burdens on two different, although 
overlapping, kinds of rights— the right of individuals to associate for the 
advancement of political beliefs, and the right of qualified voters, regardless of 
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1.  Freedom of Association and Expression 

In Williams, the Court gave broad endorsements that the 
constitutional claims of the Independent Party and the Socialist Labor 
Party, as well as their voters, were valid and fundamental to society.90  The 
Court found that “[t]he right ‘to engage in association for the advancement 
of beliefs and ideas’” is within the nature of the First Amendment.91  The 
independent candidates and voters both argued that they had a right to 
associate with the political party of their choice, and the Court held that 
this was a fundamental right.92  The Anderson Court continued along this 
vein and stated that ballot access regulations “threaten to reduce diversity 
and competition in the marketplace of ideas.”93  They also found these 
values of the First Amendment to be reflective of society’s priority in 
debate and public discourse, which is best served when elections are open 
to more than just the two major parties.94  The Court generally only 
discusses these freedoms when upholding the rights of the independents, 
not when upholding state regulations. 

2.  Right to Vote 

Challengers of the regulatory laws also assert that ballot access laws 
deny individuals the right to vote.  The Court has recognized that laws 
which affect candidates also affect voters— as in Anderson when this 
argument was accepted as a legitimate claim.95  The right to vote has always 
carried an extreme importance and has been purported as the most 
fundamental of all rights because, without the right to vote, other First 
Amendment rights, such as freedom of expression and assembly, are 
useless.96  The election laws regarding a candidate’s access to the ballot, 
however, do not result in a complete denial of voters’ rights, so it will not, 

 

their political persuasion, to cast their votes effectively.  Both of these rights, 
of course, rank among our most precious freedoms. 

Id. at 30. 
 90. Id. at 30–31. 
 91. Id. at 38 (quoting NAACP v. Alabama ex rel. Patterson, 357 U.S. 449, 460 
(1958)). 
 92. Id. at 30. 
 93. Anderson v. Celebrezze, 460 U.S. 780, 794 (1983). 
 94. Id. 
 95. Id. at 786 (quoting Bullock v. Carter, 405 U.S. 134, 143 (1972)). 
 96. See Williams, 393 U.S. at 38–39 (Douglas, J., concurring) (quoting 
Wesberry v. Sanders, 376 U.S. 1, 17 (1964); Yick Wo v. Hopkins, 118 U.S. 356, 370 
(1886)). 
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and should not, receive the same emphasis in Supreme Court opinions as a 
person’s absolute denial of the right to vote.  Nonetheless, the Court has 
recognized that when a candidate is denied access to the ballot, there is a 
heavy burden placed on the individual voter because “qualified voters, 
regardless of their political persuasion, [have a right] to cast their votes 
effectively.”97  There is still a right that is heavily burdened when a voter 
technically casts a ballot but can only choose between two candidates, 
despite the willingness and desire of other candidates and parties to be on 
the ballot.98 

Although the Supreme Court emphasizes the importance of the right 
to vote and the rights of association and expression, the Court still often 
finds that states can restrict ballot access without demonstrating a 
compelling government interest that is narrowly tailored to those 
interests.99 

C.  The Court’s Response 

The Court has tended to favor states’ interests in regulating elections 
over individual candidates’ and voters’ interests in the protection of their 
rights.  In Timmons, the Court announced that state legislatures can 
endorse a two-party system.100  The reason for this is at least partially due 
to the Court’s belief in the purpose of elections and what role independents 
should play in that forum.101  In Timmons, the majority espoused the idea 
that “[b]allots serve primarily to elect candidates, not as forums for 
political expression.”102  Under that interpretation of elections, the only 
way the independent challenger should be considered as a candidate is if 
they have a possibility of winning the election.103  The Court’s statements in 
Timmons promote a political theory that disfavors independent candidates, 
and the Court does not acknowledge the political, theoretical, and legal 
impact of that theory. 
 

 97. Williams, 393 U.S. at 30–31. 
 98. Id. at 31. 
 99. See discussion supra Part II. 
 100. Timmons v. Twin Cities Area New Party, 520 U.S. 351, 367 (1997). 
 101. Pope, supra note 66, at 491–93 (discussing the “challenger” versus the 
“pressure-group” conception of independents, and stating that the Rehnquist majority 
in Timmons espouses the “challenger conception” in which third parties achieve 
success by winning elections, not by contributing to the political discussion, which 
counters the view of independents as “pressure-groups” that communicate preferences 
of the candidate and voters to elected officials). 
 102. Timmons, 520 U.S. at 363. 
 103. See Pope, supra note 66, at 492. 
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IV.  THE POSSIBLE RESURGENCE OF EQUAL BALLOT ACCESS 

A.  Clingman v. Beaver104:   New Hope Based on New Arguments 

Clingman v. Beaver added a new dimension to the ballot access 
debate, not because of the subject matter of the case or the decision, but 
because of the concurrence’s acknowledgement of a political policy 
argument.105  Clingman is not a ballot access case, but could still be 
influential in this line of cases because it addresses the controversy of 
political affiliation and the standard that should be used when dealing with 
the rights of independent parties. 

1.  Clingman Background 

As of the 2004 election, Oklahoma utilized a semiclosed primary 
dictating that party primaries were only open to independent voters or 
voters that were registered with that particular party.106  This meant that 
independent voters could vote in the Republican primary, the Democratic 
primary, or a primary of a minor party, but Republicans or Democrats 
could only vote in their own party’s primary.  The Libertarian Party of 
Oklahoma wanted to allow any registered voter to vote in its primary, but 
state law would not allow it; as a result, registered Republicans and 
Democrats, along with the Libertarian Party of Oklahoma, sued.107 

The fight in Clingman centered on which level of scrutiny should be 
applied.  Looking at the Oklahoma law, the district court refused to apply 
strict scrutiny, but the Tenth Circuit found there was a severe enough 
burden on the voters and the Libertarian Party to justify applying strict 
scrutiny.108  The plurality decision of the Supreme Court rejected the use of 
strict scrutiny because the burden on the voters and the Libertarian Party 
was minimal; instead it used a heightened scrutiny standard, but not the 
Anderson test.109  Throughout Clingman, the Court used the Timmons two-
 

 104. Clingman v. Beaver, 544 U.S. 581 (2005).   
 105. Id. at 599–602 (O’Connor, J., concurring). 
 106. Id. at 584 (majority opinion). 
 107. Id. at 585. 
 108. Id. at 585–86. 
 109. Id. at 586–87.  Compare id., with Tashjian v. Republican Party of Conn., 
479 U.S. 208, 225 (1986) (finding an unconstitutional burden on the associational rights 
of the Republican Party when state law prohibited the Party from allowing 
independent voters to vote in the primary), and Democratic Party of U.S. v. Wisconsin 
ex. rel. La Follette, 450 U.S. 107, 123–24 (1981) (“[A] State, or a court, may not 
constitutionally substitute its own judgment for that of the Party.”). 
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party endorsement language as justification and a standard for its 
analysis.110  Justice Thomas, writing for the plurality, decided that voters 
still had the opportunity to decide what party to affiliate with and noted 
that allowing them to affiliate with one party and vote with another poses a 
case of “seemingly boundless” associations.111 

2.  The Clingman Dissent 

Unlike many ballot access cases, Justice Stevens’s dissent in Clingman 
did not advocate the use of strict scrutiny.  Stevens never articulated a 
standard, but seemed to proceed as though applying Anderson.  Stevens 
found the burden on voters to be absolute because they were not just 
hindered in their voting, but were completely denied the right to vote in 
the Libertarian primary.112  Stevens also determined that Oklahoma’s law 
placed a heavy burden on the Libertarian Party’s associational rights. 113  In 
his dissent, Stevens analogized the case at bar to the situation confronted in 
Tashjian v. Republican Party114 in which the Court decided there was an 
unconstitutional burden placed on the Republican Party’s associational 
rights when state law prohibited the party from inviting voters who were 
not registered with the political party to participate in the Republican 
primary.115  Stevens discussed the validity of Oklahoma’s interests as 
portrayed by the majority and found the interests to be “irrelevant or 
insignificant.”116  Stevens described the majority’s conclusions about the 
nature of interests promoted by states as “flimsy.”117  Ultimately, the 
dissent concluded that after balancing the interests of the voters and the 
Libertarian Party of Oklahoma against the state’s interests, the scale 
clearly fell on the side of the party and the voters.118 

Throughout Stevens’s dissent, he emphasized the harm opinions like 

 

 110. Clingman, 544 U.S. at 586–87, 590.  In Clingman, Justice Thomas found 
the burden on voters was minimal because they did not want to formally associate with 
the party, and thus apparently did not need the associational rights; however, under 
this election law, voters registered as independent could vote in the Republican or 
Democratic primaries without needing a formal association with that party.  Id. at 589–
91. 
 111. Id. at 589. 
 112. Id. at 610–11 (Stevens, J., dissenting). 
 113. Id. at 612–15. 
 114. Tashjian v. Republican Party of Conn., 479 U.S. 208 (1986). 
 115. Clingman, 544 U.S. at 613–15 (citing Tashjian, 479 U.S. 208). 
 116. Id. at 615–19. 
 117. Id. at 619 n.11. 
 118. Id. at 619. 
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Clingman could cause to the political system.  Stevens claimed that the 
majority reached its conclusion based only on the “desire to protect the 
two-party system.”119  The dissent characterized Oklahoma’s interests in 
regulating elections as interests “in manipulating the outcome of elections, 
in protecting the major parties from competition, or in stunting the growth 
of new parties.”120  Obviously unhappy with the majority’s ruling, Stevens 
described the outcome of this case as a loss not only for the Libertarian 
Party of Oklahoma and other minor parties and voters, but also for “all 
participants in the political market.”121 

3.  The Clingman Concurrence 

Unlike the dissent’s abhorrence of the majority conclusion, 
O’Connor’s concurrence agreed with the majority on a substantial portion 
of the opinion; however, her opinion acknowledged that there were 
important associational interests at risk in this case.122  The concurrence 
indicated that, had the totality of Oklahoma’s laws restricting independent 
parties been raised, there would have been grounds for a “more probing 
review of the justifications offered by the State.”123  Although the 
concurrence does not advocate for the application of strict scrutiny or even 
a heightened scrutiny, there was evidence that O’Connor and Breyer may 
have insisted on a higher equal protection standard if this case had been 
argued differently. 

The unusual part of Clingman is the argument Justice O’Connor 
made in the concurrence about the reality of politics in American culture.  
She supported the theory that Americans can form dual political 
associations, and although the states have regulatory powers, the Court and 
state laws cannot be dismissive of these dual associational rights.124  
O’Connor argued the Court “surely would not say . . . that a registered 
Republican or Democrat has no protected interest in associating with the 
Libertarian Party by attending meetings or making political contributions,” 
yet her opinion does not seem to hesitate to throw out the possibility of 
allowing them to vote in the primary.125  In the end, O’Connor sided in 
favor of the Oklahoma law, but still raised the issue of the possible 

 

 119. Id. at 619 n.11. 
 120. Id. at 609. 
 121. Id. at 619. 
 122. Id. at 598–99 (O’Connor, J., concurring). 
 123. Id. at 599. 
 124. Id. at 601–02. 
 125. Id. at 601. 
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problematic political implications of Supreme Court decisions concerning 
election law. 

Although Clingman resulted in a decision favorable to the state, the 
majority of the Court— meaning the dissent plus the concurrence— raised 
issues about the potential political problems of the Oklahoma law.  The 
arguments raised by the dissenting and concurring opinions could have an 
effect on the application of the equal protection standard in ballot access 
cases.  If courts relied more on the arguments of the dissenting and 
concurring opinions concerning the political problems that exist as a result 
of restrictive election laws, then by applying the Anderson analysis, they 
might find that a heavier burden is placed on independent candidates and 
the voters, and that burden would not be easily outweighed by states’ 
arguments. 

B.  Consequences of Clingman 

So the question is:  Does O’Connor’s concurrence, and the fact that 
only a plurality signed on to the Clingman analysis, signal the Court’s 
awareness of the possible consequences of election law decisions on 
independent candidates, third parties, and the American political system in 
general?  Will independents have a better chance of obtaining ballot 
access?  The results have been mixed in the cases following Clingman, but 
O’Connor’s political arguments seemingly had no effect on the Anderson 
analysis.  Courts remain confused about what standard to apply in ballot 
access cases, and generally, O’Connor’s and Stevens’s theories regarding 
the political consequences of ballot access restrictions have not affected 
courts’ analyses of whether ballot access restrictions burden voters, 
candidates, political parties, or the political system. 

1.  Candidate Losses 

In the circuit court cases since Clingman, the same conflicts 
reverberate.  The decision hinges on the standard applied— the courts 
struggle when applying a standard and are sometimes inconsistent even 
within their own decisions.  If the court asserts there is a severe burden and 
strict scrutiny is used, the candidate will win access to the ballot, but when a 
severe burden is not found, the balance will swing in favor of the state law. 

Lawrence v. Blackwell was a case stemming from the 2004 election 
cycle, though the decision of the Sixth Circuit came nearly a year after the 
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election and several months after the Clingman decision was announced.126  
David Lawrence, an unaffiliated candidate running for office in the First 
Congressional District of Ohio, protested the filing time for the nominating 
petition.127  Ohio required all statements of candidacy and nominating 
petitions with the requisite number of signatures to be filed by March 1, 
2004, the day before the Ohio primaries.128  Lawrence attempted to file his 
statement on March 1, 2004, but he did not have the requisite petition and 
his statement was denied.129  In June, Lawrence tried to file again, this time 
with a petition containing the correct number of signatures, but the 
election board refused to receive the petition and statement of candidacy 
because it was too late.130 

The plaintiffs in Lawrence claimed that independent candidates were 
already severely burdened in the electoral process, but the court responded 
that the plaintiffs were asking for an “affirmative action program” that had 
no basis in case law.131  Specifically, the court said that, in Ohio, the major 
party candidates have to file a declaration of candidacy sixty days in 
advance of the primary, thus all candidates regardless of party have to 
announce candidacy early, so independent candidates under this analysis 
did not appear to be heavily burdened.132  The court never addressed the 
fact that Lawrence did attempt to announce his candidacy by the statutory 
deadline, but simply did not have the signatures at that time.  The Sixth 
Circuit used the Anderson test after concluding that the burden was not 
severe and did not require strict scrutiny.133  The Ohio election law was 
found to be constitutional after using the balancing standard.134 

Morrison v. Colley dealt with a more unusual ballot access 
requirement that was directly related to O’Connor’s dual association 
argument, but the law and its application were still found to be 
constitutional.135  Morrison had been a Republican and had run for various 
offices within the Ohio Republican Party and the local chapters in the 2006 
primary, but then changed his registration status the day before the 
 

 126. Lawrence v. Blackwell, 430 F.3d 368 (6th Cir. 2005), cert. denied, 126 S. 
Ct. 2352 (2006). 
 127. Id. 
 128. Id. 
 129. Id. at 370. 
 130. Id. 
 131. Id. at 374. 
 132. Id. at 373. 
 133. Id. at 372–73. 
 134. Id. at 375. 
 135. Morrison v. Colley, 467 F.3d 503, 507–08 (6th Cir. 2006). 
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primary and filed as an independent candidate for the U.S. House.136  
Morrison fulfilled all of the other requirements of Ohio state law, including 
filing within the deadline and having the proper amount of signatures, but 
was said to have violated the nonaffiliation requirement because he could 
not demonstrate that he was truly an independent candidate who was 
unaffiliated with the Republican Party.137 

The Sixth Circuit found this case did not warrant strict scrutiny.138  In 
fact, the court stated that Ohio’s regulation requiring nonaffiliation was 
“ordinary” and that imposing strict scrutiny would “hamper the ability of 
States to run efficient equitable elections.”139  The court in Morrison cited 
the Anderson test as the definitive test in the area, but never applied it,140 
and later averred that Ohio needed to show “an important state interest,” 
which has never been a requirement under Anderson.141  In an amorphous 
fashion, the court did try to ascertain the seriousness of the burden placed 
on the candidate and his voters, and also did verify that the state had an 
interest in maintaining this election regulation, but never specifically 
addressed the balancing issue of Anderson.  Thus, the standard used in 
Morrison is unclear, but the Sixth Circuit found that Ohio did have an 
important state interest and decided the nonaffiliation requirement was 
reasonable and constitutional.142 

A case out of Pennsylvania in the 2006 election cycle echoed the 
traditional ballot access case dispute over the number of signatures on the 
petition.  In Rogers v. Corbett, a group of minor parties and candidates 
challenged a law regarding the number of signatures required to gain ballot 
access.143  In Pennsylvania, a major party needed only 2,000 signatures and 
then whoever won the plurality of the primary was automatically placed on 
the general election ballot.144  In comparison, a minor party in 2006 needed 
67,070 signatures, or two percent of the vote total of the candidate who 
obtained the highest number of votes for state-wide office in the previous 
election.145  The previous election cycle had an extremely high voter 

 

 136. Id. at 505. 
 137. Id. at 505, 510–11. 
 138. Id. at 506–07. 
 139. Id. at 506. 
 140. Id. at 507. 
 141. Id. at 508. 
 142. Id. at 507–08. 
 143. Rogers v. Corbett, 468 F.3d 188, 191 (3d Cir. 2006). 
 144. Id. 
 145. Id. 
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turnout rate; as a result, the figure of 67,070 was much higher than in 
previous years.146  The party sponsoring the candidate also had to 
separately show that it had a modicum of support.147 

During oral argument, the court asked what level of scrutiny should 
be used.148  In the Rogers decision, the court specifically questioned 
whether the Anderson test should be used in equal protection analysis 
because it covers First Amendment issues, and ultimately decided that 
because the Equal Protection Clause and the First Amendment rights are 
linked, the Anderson test applied.149  The court upheld the district court’s 
ruling that the burdens placed on the parties in this instance were minimal 
and were justified by the state’s interest in alleviating voter confusion.150  
The court, however, was inconsistent in its ruling because, although it 
found there was a minimal burden, the court also affirmed the district 
court’s suggestion that the Pennsylvania legislative body review these 
ballot access restrictions and enact restrictions that would, “‘allow for a less 
ponderous means of ballot access’” for independent candidates and minor 
parties.151  If the regulation truly was a minimal burden, the legislation 
would and should not be required. 

Recently, the Eleventh Circuit also reviewed a state statute restricting 
ballot access; however, the complaints came as a result of the 2002 election 
cycle.152  In Swanson v. Worley, Alabama enacted a series of changes to the 
ballot access requirements.153  When political parties had not received 
twenty percent of the votes cast in the previous election, that party had to 
petition for ballot access.154  Alabama had recently changed the signature 
requirement to state that the petition had to include signatures equaling 
three percent of the votes cast in the last gubernatorial election “‘for the 
state, county, city, district, or other political subdivision in which the 
political party seeks to qualify candidates for office . . . .’”155  This meant 
that Johnny Swanson, a U.S. senatorial candidate of the Independent 
 

 146. Id.  Normally the number of signatures required ranged from 30,000 to 
50,000, the highest previous number being 58,035.  Id. at 191 & n.4. 
 147. Id. at 195. 
 148. Id. at 193. 
 149. Id. at 193–94. 
 150. Id. at 197. 
 151. Id. at 198 (quoting Rogers v. Cortes, 426 F. Supp. 2d 232, 242 (M.D. Pa. 
2006)). 
 152. Swanson v. Worley, 490 F.3d 894, 896 (11th Cir. 2007). 
 153. Id. at 896–97. 
 154. Id. at 896. 
 155. Id. at 897 (quoting ALA. CODE § 17-8-2.1(a)(1) (2005)). 
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Democrats of Alabama, had to obtain 39,536 signatures.156  On December 
28, 2001, the Alabama Governor signed a law requiring those candidates or 
parties submitting petitions to file the petitions at an earlier date.157  
Instead of filing after the second primary, the petitions had to be filed by 
the time of the first primary, which in this case moved the time of filing 
from July 1, 2002, to June 4, 2002.158  The secretary of state did not issue a 
general public notice of the act until May 28, 2002, a week before the 
petitions were due according to the new law.159  Swanson did not know 
about the new legislation until the end of March and was not informed 
about the deadline until the secretary of state issued the general public 
notice.160  On July 1, 2002— the deadline required by Alabama’s previous 
election laws— Swanson, who filed a petition that fell short of the signature 
requirement, and the other independent candidates running for office who 
did have the requisite number of signatures, tried to file their petitions, but 
were denied.161  The district court did not allow Swanson on the ballot, but 
determined that those who met the signature requirement should be placed 
on the ballot because they were not given fair notice of the law.162  On 
appeal, the plaintiffs questioned the constitutionality of the percentage of 
signatures required and the constitutionality of the filing deadline in 
combination with the percentage of signatures required.163 

In determining whose interests should prevail in this lawsuit, the 
Eleventh Circuit cited Anderson, but did not actually employ its test.164  
When reviewing the burden of the signature requirement standing alone, 
the Eleventh Circuit stated the test is not really a balancing test, but a 
reasonableness test that asks “whether the three-percent signature 
requirement was ‘a rational way to meet this compelling state interest.’”165  
The Eleventh Circuit never questioned whether the interests promoted by 
the state were necessary or whether there was evidence that less restrictive 

 

 156. Id. 
 157. Id. 
 158. Id. 
 159. Id. 
 160. Id.  The other independent candidates challenging the law in this case 
discovered the new deadline at an even later date than Swanson.  Id. 
 161. Id. 
 162. Id. at 899. 
 163. Id. at 902. 
 164. Id. at 902–03. 
 165. Id. at 903–04 (quoting Libertarian Party of Fla. v. Florida, 710 F.2d 790, 
793 (11th Cir. 1983)). 



JUFFER 8.0 12/13/2007  2:12:29 PM 

2007] Living in a Party World 241 

ballot access regulations would endanger those interests.166  After 
mentioning states that required a higher percentage of signatures, the court 
found that the Alabama regulation was reasonable and nondiscriminatory, 
and did not impose a severe burden.167  When addressing the combination 
of the signature requirement with the filing date, the court still found there 
was not a severe burden, and the important state interests justified the 
reasonable, nondiscriminatory regulations.168 In doing so, the court never 
questioned the validity of the state’s interests, as required by Anderson. 

These four cases could have been tried differently and better.  The 
main distinction between those that lost and those that won was not the 
factual severity of the burden on the candidates, but instead, the standard 
the courts applied. 

2.  Candidate Victories 

 In Libertarian Party of Ohio v. Blackwell, the court assessed the 
factual situation that led to the Libertarian Party, as a whole, being denied 
access to the general election ballot.169  Ohio election laws created a system 
in which the primary in Ohio was scheduled earlier and earlier each year, 
and by the 2004 election cycle, the primary was scheduled for March 2, 
2004.170  The two major parties, as well as the Libertarian Party, were 
supposed to have their primaries on that date, but the Libertarian Party, 
because it was a minor party, also had to file a petition 120 days prior to the 
primary that contained signatures equal to one percent of the votes cast in 
the previous election, or 32,290 signatures.171  The minor party had to file 
this petition by November 3, 2003, for the November 2, 2004, election.172  
Amazingly, the Libertarians filed a petition in time with the required 
number of signatures, but they used the wrong form and were not told of 
the mistake until after the filing deadline had passed, and thus were 
completely prohibited from appearing on the 2004 general election 
ballot.173 

 In Blackwell, the plaintiffs did not challenge the ballot access 
restriction laws under equal protection.  The plaintiffs instead asserted 
 

 166. Id. 
 167. Id. at 904–05. 
 168. Id. at 910. 
 169. Libertarian Party of Ohio v. Blackwell, 462 F.3d 579, 583 (6th Cir. 2006). 
 170. Id. at 582. 
 171. Id. at 582–83. 
 172. Id. 
 173. Id. 
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their rights solely under the First Amendment freedom of speech and 
association.174  Because the two are intertwined, the analysis remained the 
same.  The Sixth Circuit automatically applied the Anderson test, but found 
that the situation warranted strict scrutiny based upon the severity of the 
burden when evaluating the laws as a whole.175  When evaluating the state’s 
interests, the court found that Ohio had not shown any evidence that the 
regulations actually protected the state’s interests in integrity and fairness 
or in creating political stability.176  The court further argued that the state’s 
interests in preventing voter confusion could actually be negatively 
impacted by this regulation.177  After finding that the state’s interests, even 
if considered compelling, still were not necessarily related to the state’s 
goals, the Sixth Circuit held the Ohio election scheme unconstitutional.178 

 Another circuit court winner was the candidate in Lee v. Keith.179  In 
Lee, an Illinois law required independent candidates to get signatures 
equaling ten percent of the number of votes cast in the district during the 
last general election.180  People signing the petition were prohibited from 
voting in the primary, and the petition had to be filed 323 days before the 
general election.181 

 The court laid out the Anderson standard, but then found the burden 
was severe enough to warrant strict scrutiny.182  The Seventh Circuit never 
determined whether the interests cited by Illinois were compelling, 
although it did state that promoting political stability in general elections, 
preventing voter confusion, and limiting the general election ballot access 
to viable candidates were important interests.183  Instead, the Seventh 
Circuit decided the Illinois laws were not narrowly drawn to advance those 
interests.184  Thus, under strict scrutiny, the Illinois election laws, as a 
whole, were found to be unconstitutional.185 

 All of the circuit courts cite to the Anderson test, but the Anderson 

 

 174. Id. at 585. 
 175. Id. at 586–90. 
 176. Id. at 593–94. 
 177. Id. at 594. 
 178. Id. at 595. 
 179. Lee v. Keith, 463 F.3d 763 (7th Cir. 2006). 
 180. Id. at 765. 
 181. Id. 
 182. Id. at 768. 
 183. Id. at 769. 
 184. Id. 
 185. Id. at 770. 
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balancing test has come to signal a loss for the independent candidate.  The 
only way the candidate survives is by showing the severity is so great that 
strict scrutiny is required, not by using Anderson’s analysis to show that the 
benefits of ballot access outweigh the governmental interests. 

V.  FUTURE OF INDEPENDENTS’ ACCESS TO THE BALLOT 

The lessons to learn from Clingman and its progeny are that, at least 
for the short-term, independents need to argue the totality of the burdens 
they face and give the statistical and historical information necessary to 
show that burden in order to force the courts to apply strict scrutiny.  
Without a finding that the severity requires strict scrutiny, chances are 
minimal that the court will find in favor of the candidate under the 
Anderson analysis.  Currently, the only way for the candidate to win is to 
show the political system has completely shut out the independent 
candidates and parties. 

A.  The Totality Argument:  A Short-Term Solution 

In the Clingman decision, the Court never determined whether the 
whole Oklahoma election scheme would have been constitutional and thus 
did not decide whether the voters were barred from the political system in 
such a way that severely burdened them.186  The Court did not answer that 
question because it remained unasked.187  The O’Connor concurrence 
commented that the “respondents’ allegations are troubling” and would 
have been considered had the candidate properly raised the “cumulative 
burdens imposed by the overall scheme of electoral regulations upon the 
rights of voters and parties to associate through primary elections.”188 

When candidates take issue with the entire system of regulation 
rather than focusing on the one rule that denied them access to the ballot, 
they seem to have a better chance of the court sympathizing with their 
situation.189  In the post-Clingman cases, those candidates and parties that 
did not use the totality argument failed.  In Morrison, Charles Morrison 
only questioned the nonaffiliation requirement and did not object to other 

 

 186. M. Jason Scoggins, Placing Unnecessary Limits on Voting and 
Associational Freedoms: Clingman v. Beaver, 125 S. Ct. 2029 (2005), 29 HARV. J.L. & 
PUB. POL’Y 345, 355 (2005). 
 187. Id. at 355 n.64. 
 188. Clingman v. Beaver, 544 U.S. 581, 607 (2005) (O’Connor, J., concurring). 
 189. See, e.g., Lee, 463 F.3d at 768, 772; Libertarian Party of Ohio v. Blackwell, 
462 F.3d 579, 586, 595 (6th Cir. 2006). 
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Ohio election law.190  This mistake also occurred in Lawrence, in which 
David Lawrence only protested the deadline for the petition of 
signatures.191  Most election laws by themselves do not constitute a heavy 
burden, thus a candidate raising only one issue limits the chance of success 
in the judicial system.192  The severity of the burden becomes glaringly 
apparent only when seen in conjunction with all the laws to which 
independent candidates are subject and in comparison with the two major 
party’s easy ballot access.  The totality of the circumstances argument does 
not signal an automatic win for the candidates, but it at least allows the 
court to see the obstacles that independent candidates face.193 

The breadth and intensity of election laws applicable only to minor 
party or independent candidates can be shown in a variety of ways, but 
courts will look more favorably on candidates who prove their claims 
through historical and statistical analysis, which, in turn, justifies using 
strict scrutiny.  Earlier cases noted that “[p]ast experience will be a helpful, 
if not always an unerring, guide:  it will be one thing if independent 
candidates have qualified with some regularity and quite a different matter 
if they have not.”194  Courts not only focus on the history of independents 
in that state or district, but also compare the statistical facts at issue to 
other states, as well as factual scenarios of vital case law.195  Finally, these 
actions should also include a state comparison to demonstrate the severity 
of the burden imposed and to prove that the law is not necessary to 
accomplish an efficient and equitable election.196 
 

 190. Morrison v. Colley, 467 F.3d 503, 504–05, 507–08 (6th Cir. 2006). 
 191. Lawrence v. Blackwell, 430 F.3d 368, 370, 375 (6th Cir. 2005). 
 192. See Libertarian Party of Ohio, 462 F.3d at 586 (“Our inquiry is not 
whether each law individually creates an impermissible burden but rather whether the 
combined effect of the applicable election regulations creates an unconstitutional 
burden on First Amendment rights.”). 
 193. Swanson v. Worley, 490 F.3d 894, 905–06 (11th Cir. 2007) (ruling against 
the candidate even after the plaintiff asked for a review of the burden when combining 
the state’s signature requirement and the state’s early filing date); Rogers v. Corbett, 
468 F.3d 188, 195–97 (3d Cir. 2006) (deciding against the candidate despite plaintiff’s 
argument about the multiple Pennsylvania statutes that burden the candidate’s rights). 
 194. Storer v. Brown, 415 U.S. 724, 742 (1974); see also Lee, 463 F.3d at 769 
(quoting Storer, 415 U.S. at 742). 
 195. See Swanson, 490 F.3d at 905–11 (examining the facts and analyses in 
Jenness v. Fortson and Anderson v. Celebrezze); Rogers, 468 F.3d at 195 (comparing the 
case at bar to Storer and Jenness); Lee, 463 F.3d at 766–67, 771 (relying on the factual 
information in Storer and Jenness). 
 196. See Libertarian Party of Ohio, 462 F.3d at 589–90 (finding Ohio’s law to 
be a major burden compared to other states’ laws).  However, even a state comparison 
may not lead to victory for independents.  See Swanson, 490 F.3d at 910 (refusing to 
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B.  The Unheard, Unmade Policy Arguments for a Change in the Judicial 
Perspective of the American Political System 

The suggestions mentioned above are based on general observations 
of the cases after Clingman and are not definitive, but may provide short-
term solutions for independent candidates who wish for greater ballot 
access.  Some have argued that the inconsistent analysis applied in ballot 
access cases is unfair to independent candidates.197  These scholars 
advocate for shifting away from the test established in Anderson, while 
others argue that Anderson, although flawed, can be revitalized.198  But 
Anderson is not the only problem.  Those that challenge ballot access laws 
must argue not only that their particular situations warrant constitutional 
protection, as described in the short-term solutions, but also that the 
current analytical framework for equal protection raises substantial 
political, theoretical, and legal problems.  American politics has become 
increasingly multi-faceted, and excessively restrictive ballot access laws 
result in the denial of voter’s freedom of political association, as well as the 
candidate’s freedom.  In the future, these candidates will have to work to 
show that independent parties and candidates do not harm the political 
system, but instead, aid the political process. 

1.  Political Problems of the Equal Protection Standard in Ballot Access 
Cases 

In challenges to restrictive ballot access laws, candidates and parties 
need to articulate the political problems they face as repercussions of those 
laws in order for the court to adequately address the severity of the burden 
on the challenger.  Independent candidates already face a nearly 
 

consider a state comparison after ballot access guru Richard Winger testified that 
Alabama had the second most restrictive ballot access laws in the 2002 election). 
 197. Clingman v. Beaver, 544 U.S. 581, 620 (2005) (Stevens, J., dissenting) 
(concluding the decision of the case was “misguided” and “attache[d] overriding 
importance to the interest in preserving the two-party system”); see also Evseev, supra 
note 12, at 1322 (arguing “the Court’s electoral assumptions in ballot-access cases are 
fatally flawed and require significant adjustments to reflect the insights of current 
scholarship”). 
 198. See Evseev, supra note 12, at 1328–29 (supporting the revitalization of the 
Anderson test and highlighting the opinions of other scholars on the issue); see also 
RICHARD L. HASEN, THE SUPREME COURT AND ELECTION LAW:  JUDGING EQUALITY 
FROM BAKER v. CARR TO BUSH v. GORE 92–99 (2003) (arguing the government must 
have “strong proof of the need for and significance of the government interest” in 
creation of these laws); RICHARD A. POSNER, LAW PRAGMATISM, AND DEMOCRACY 
59–60 (2003) (arguing for a more realistic determination of the political effects of legal 
decisions). 
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insurmountable task when running for office.  Challenging superfluous 
ballot access restrictions just adds to that problem.  In 1996, the famed 
independent challenger, Ross Perot, spent $12 million to get on the ballot 
in every state.199  During that 1996 presidential election, a third party 
candidate had to spend at least $1.6 million to qualify for the ballot in all 
fifty states, whereas a major party candidate had to spend less than one-
fifth that amount.200  Independent candidates have to work just to get on 
the ballot in every election, so they waste resources to obtain ballot access 
and then have nothing left to mount a campaign.201  Even if an independent 
candidate does manage to circulate a petition and receive the required 
number of signatures, those signatures can be challenged and the candidate 
will then have to go through a court battle, which can be very costly, 
regardless of the outcome.202  Advocates of greater restriction on ballot 
access could argue that all political candidates, regardless of party, must 
comply with state election regulations.  However, the difference between 
the Republicans and Democrats versus the independent candidates is that 
the Republicans and Democrats have the monetary and political resources 
to combat, supersede, or avoid regulations and the independents do not.203  
The two major parties can adapt to changing political circumstances and 
thwart regulations by building coalitions, organizing campaign efforts, and 
unifying party leaders.204  Independent parties do not have the necessary 
amount of money or people to adhere and survive in an environment that 
 

 199. Evseev, supra note 12, at 1286 (citing E. JOSHUA ROSENKRANZ, VOTER 
CHOICE 2000:  A 50-STATE REPORT CARD ON THE PRESIDENTIAL ELECTIONS, 3–4 
(2000)). 
 200. The Appleseed Ctr. for Electoral Reform & the Harvard Legislative 
Research Bureau, A Model Act for the Democratization of Ballot Access, 36 HARV. J. 
ON LEGIS. 451, 451–52 (1999) (citing E. JOSHUA ROSENKRANZ, VOTER CHOICE ‘96:   A 
50-STATE REPORT CARD ON THE PRESIDENTIAL ELECTIONS 4 (1996)). 
 201. See Evseev, supra note 12, at 1286. 
 202. See, e.g., State High Court Upholds Romanelli Ruling, TIMES LEADER, 
Oct. 5, 2006, at 2A.  The Green Party candidate for U.S. Senate in Pennsylvania, Carl 
Romanelli, lost ballot access after the Democratic nominee, Bob Casey, challenged the 
validity of signatures in court and won that challenge.  Id.  Romanelli now faces the 
possibility of nearly $1 million in litigation fees, including court costs, Casey’s 
attorney’s fees, and his own attorney’s fees.  Id. 
 203. See generally Michael S. Kang, The Hydraulics and Politics of Party 
Regulation, 91 IOWA L. REV. 131, 146–48 (2005) (explaining the theory of major 
political parties’ abilities to adapt to regulations). 
 204. Id. at 148–53 (providing an example of the major parties circumventing 
the McGovern-Fraser reform, which required primaries to determine the presidential 
candidate rather than the convention, and noting that the party leadership was able to 
continue choosing its candidates by allocating money to the nominee it decided upon 
which led to voters at the convention supporting that individual). 
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not only endorses a two-party system, but also gives great deference to the 
state’s interests. 

State regulations on petitions for independent candidates can also 
lead to a fight between the two major parties to the detriment of the 
independent candidate.  Ballot access regulations, by nature, are going to 
favor the political affiliation of those in power when those regulations were 
passed, because “legislators . . .  support legislation that maximizes their 
chances of re-election.”205  Thus, the two major parties push for regulations 
that hurt independent candidates’ chances of being elected.  When 
elections come around, the party that stands to lose votes from the 
electorate— because the voters will cast ballots for the independent— will 
challenge the independent’s right to be on the ballot.  A prime example of 
this occurred in the 2004 presidential race.  Independent challenger Ralph 
Nader was touted as a possible cause for the Gore loss in 2000, thus 
Democrats challenged Nader’s right to be on the ballot in a number of 
swing states.206  Republicans, on the other hand, were pushing for Nader’s 
right to be on the ballot, and in some key states Republicans were the ones 
obtaining signatures for Nader’s petitions.207  At one point, Nader even 
claimed there was a scheme by Democrats in Pennsylvania to forge 
signatures just so they would have a way to invalidate his petition.208  The 
courts need to recognize that ballot access restrictions can lead to political 
instability because, by the nature of the political system, election laws are 
naturally discriminatory laws.209 

 

 205. Evseev, supra note 12, at 1320–21. 
 206. See Katharine Q. Seelye, McCain Urges Florida Court to Allow Nader on 
State Ballot, N.Y. TIMES, Sept. 17, 2004, at A22; see also Kate Zernike, Nader Ballot 
Petitions Present a Phone Book Full of Woes, N.Y. TIMES, Oct. 8, 2004, at A21. 
 207. Seelye, supra note 206. 
 208. Zernike, supra note 206.  For other examples of decisions involving Ralph 
Nader in the 2004 election, see Nader v. Brewer, 386 F.3d 1168 (9th Cir. 2004) (ruling 
on Nader’s bid to be included on the presidential ballot in Arizona); Nader v. Keith, 
385 F.3d 729 (7th Cir. 2004) (ruling on Nader’s bid to be included on the presidential 
ballot in Illinois); In re Nomination Paper of Ralph Nader, 905 A.2d 450, 453 (Pa. 2006) 
(discussing whether Nader would have to pay stenographic and transcription costs after 
the court found that Nader’s nomination papers were invalid based on “wide-ranging 
fraud and deception”).  For further discussion on the Nader controversy and the cases 
that came as a result, see Coy, supra note 3; Winger, supra note 59; Robert Yablon, 
Comment, Validation Procedures and the Burden of Ballot Access Regulations, 115 
YALE L.J. 1833 (2006). 
 209. See Nader, 385 F.3d at 732–33 (describing the balance necessary between 
allowing third parties greater access because of the collusion of state laws against them, 
but also advocating some regulatory election laws as positive); Scoggins, supra note 
186, at 352–53 (discussing the appropriateness of heightened judicial scrutiny in some 
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2.  Theoretical Problems of the Equal Protection Standard in Ballot Access 
Cases 

Candidates must argue not only that the political system is burdened 
when states restrict ballot access, but also that political theories 
demonstrate the burden placed on voters and the political system is greater 
with increasingly restrictive ballot access laws.  By resolving that the 
endorsement of a two-party system was constitutional and in giving great 
deference to state legislatures’ enactment of more restrictive ballot access 
laws, courts have failed to recognize that many voters do not entirely fit 
within one of the major parties because of the complexity of political 
preferences.  Voters can find themselves in multiple parties because there 
are a variety of motivations and interests that parties encompass.  The 
Supreme Court seems to believe that most people are either Republican or 
Democrat because the majority are registered as such, but that does not 
necessarily mean that individuals’ beliefs reflect the party platform; there is 
an increasing likelihood that voters hold dual associations and may find 
themselves registering for a major party but wanting to vote for an 
independent candidate.210  The American electorate has, and will continue 
to develop, “complex associational preferences within the political 
marketplace,” and those preferences are currently unrecognized by judicial 
understanding of the First Amendment.211 

The current line of ballot access cases and the endorsement language 
in Timmons also lessens the importance of the right to voice dissent 
through the ballot.  Third parties have traditionally been a way for the 
American public to voice dissent, and to independents the ballot expresses 
“an important means of publicizing their views, even if they have little 
chance of winning.”212  The court system needs to allow independents the 
chance to express their opinions because they play a vital role in society: 

“All political ideas cannot and should not be channeled into the 
programs of our two major parties.  History has amply proved the 
virtue of political activity by minority, dissident groups, who 
innumerable times have been in the vanguard of democratic thought 

 

election law cases). 
 210. See Clingman v. Beaver, 544 U.S. 581, 601 (2005) (O’Connor, J., 
concurring) (discussing dual party association); see also Kang, supra note 203, at 143 
(describing the diversity of interests encompassed in a single political party). 
 211. Lowell J. Schiller, Imposing Necessary Boundaries on Judicial Discretion 
in Ballot Access Cases: Clingman v. Beaver, 125 S. Ct. 2029 (2005), 29 HARV. J.L. & 
PUB. POL’Y 331, 338 (2005). 
 212. Evseev, supra note 12, at 1307. 
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and whose programs were ultimately accepted. The absence of such 
voices would be a symptom of grave illness in our society.”213 

Independent parties supply an imperative asset to the political 
system; they express ideas that major political parties refuse to address.214  
Thus, ballot access denial to independent candidates results in a loss of 
crucial political discourse. 

Competition lies at the heart of any free or democratic political 
system.215  The court system, by enforcing extreme ballot access 
regulations, decreases the competition of ideas and policies.216  Some ballot 
access restrictions are necessary, but the courts need to give greater weight 
to the necessity of political competition.  The result of limiting competition 
in the political marketplace is “voter apathy and disenfranchisement” 
because voters no longer feel they have a representative on the ballot.217 

Even when applying the Anderson balancing test, the courts could 
reach a different result if they admitted the weight their decisions have on 
the political marketplace.  “[W]hen courts decide party cases, they do more 
than simply decide in favor of or against party reform— they actively 
channel what promises to be an ongoing party conflict in certain directions 
rather than others . . . ,”218 and courts need to acknowledge, through their 
application of the equal protection standard, the profound effects these 
decisions will have on the political structure in the United States. 

3.  Legal Problems of the Equal Protection Standard in Ballot Access Cases 

Some have argued for the overhaul of the equal protection standard 
currently being applied in ballot access cases, while others want to 
revitalize this standard under Anderson.219  Any standard that heightens the 

 

 213. Williams v. Rhodes, 393 U.S. 23, 39 (1968) (Douglas, J., concurring) 
(quoting Sweezy v. New Hampshire, 354 U.S. 234, 250–51 (1957)). 
 214. Evseev, supra note 12, at 1308–09. 
 215. Williams, 393 U.S. at 32. 
 216. See id. 
 217. Coy, supra note 3, at 403. 
 218. Kang, supra note 203, at 174. 
 219. See supra note 198 and accompanying text.  Unlike the revitalization that 
Dmitri Evseev promotes, this author believes that courts need to remove any mention 
of strict scrutiny because that analysis ignores the importance of state election laws, 
and complicates and confuses the useful examination of opposing interests described in 
Anderson.  By asserting that the burden can raise the standard to strict scrutiny, courts 
are falling back into the habit of applying the three major equal protection tests of 
strict scrutiny, heightened scrutiny, or rationality review, which is precisely what 
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scrutiny level overlooks the constitutional right of the states to regulate 
elections.  States have the right of election regulation, and they have a valid 
interest in maintaining an adequate election system.220  Therefore, some 
deference still needs to be given to the states and their reasons for enacting 
ballot access laws even when those laws seem to be discriminating against 
independent candidates. 

However, continuing with the Anderson standard as currently applied 
is not an option.  The circuit court cases after Clingman serve to 
demonstrate the uselessness of the Anderson standard.221  A balancing test 
that generally has only one outcome is futile, and in application reverts 
back to a rational basis test. Clingman and the post-Clingman circuit cases 
focused the debate on whether a severe burden existed that would result in 
the use of strict scrutiny.222  This highlights the problem that no standard 
exists for deciding what constitutes a severe burden.  Rather than 
eliminating the Anderson test, courts should eliminate the emphasis on 
deciding how heavy the burden is and focus on the original intent of 
Anderson.  Anderson thoughtfully decided that opposing interests needed 
to be weighed,223 but in weighing those interests, courts do not need to label 
the severity of the burden, they just need to weigh it against the state’s 
interests.  Therefore the Anderson test can remain, but the courts should 
remove the Reed addition of heightening the standard to strict scrutiny 
when the burden is severe.224  The Reed analysis unnecessarily complicates 
the Anderson balancing test.  The circuit courts have clearly shown which 
standard to apply in ballot access cases is unclear,225 and the combination of 
Reed, plus the Timmons endorsement of the two-party system, has served 
to downgrade the Anderson balancing test to a rationality review.  If the 
burden on the independent party, candidate, or voter is severe, then, under 
Anderson it will be more difficult for the state’s interests to outweigh that 
heavy burden.  There is no need to apply strict scrutiny when the Anderson 
balancing test can provide justice for those that have suffered a heavy 
burden. 

 

Anderson was trying to avoid. 
 220. U.S. CONST. art. I, § 4, cl. 1; art. II, § 1, cl. 2. 
 221. See discussion supra Part IV.B. 
 222. See Schiller, supra note 211, at 338 (arguing the severity of the burden test 
is “inherently subjective”). 
 223. See Anderson v. Celebrezze, 460 U.S. 780, 789 (1983) (laying out the test); 
see also discussion supra Part II.B. 
 224. See Norman v. Reed, 502 U.S. 279, 288–89 (1992) (articulating the severe 
burden addition to the Anderson test). 
 225. See discussion supra Part IV.B. 
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Courts can— and must— broaden their application of the Anderson 
standard to encompass the ever-changing political atmosphere by 
incorporating a group rights mentality that acknowledges the collective 
rights of independents.  Instead of simply pitting the government versus the 
independent candidates and their supporters, the court system needs to use 
Anderson to evaluate how the law affects the political system at large and 
acknowledge that ballot access cases deal with group rights, not simply one 
individual versus another.  When a candidate is denied access to the ballot, 
it does not simply affect the candidate.  It can negatively or positively affect 
other political parties and their candidates, voters (regardless of whether 
they were intending to vote for the independent candidate), and the 
political system at large.  All of those considerations need to be taken into 
account when balancing interests that are affected by states’ ballot access 
laws.  Most courts have not addressed these group interests using 
Anderson, even though the test allows for this particular usage.226  
Therefore, parties need to raise the issue of the political and theoretical 
problems of restrictive ballot access laws, while the courts need to 
reexamine the ineffective application of the Anderson balancing test.  The 
recent Clingman concurrence and dissent demonstrate that the Court may 
be willing to consider the policy problems that arise when deciding laws 
restricting independent parties.  The damage done by the Timmons 
endorsement can be overcome if those that challenge ballot access 
restrictions raise the policy considerations.  Even when those 
considerations are taken into account, the Court needs to declare that 
Anderson is a balancing test, rather than an examination of whether to 
apply strict scrutiny or a glorified version of the rational basis test, namely 
the Anderson balance. 

VI.  CONCLUSION 

Some third party or independent candidates join the political race 
because they want to win, some jump in because they have something to 
say, some join because they were told they should.  Regardless of the 
intentions, all have something to add to the political discussion of an 
election.  But the opponents are also correct in saying the state has a duty 
 

 226. See Clingman v. Beaver, 544 U.S. 581, 601 (2005) (O’Connor, J., 
concurring) (recognizing that the political theory of dual association, as it relates to 
freedom of association rights, is a valid interest to be considered in the equal protection 
analysis); Nader v. Keith, 385 F.3d 729, 732 (7th Cir. 2004) (addressing the issue of the 
two-party collusion to completely control the government to the disadvantage of third 
parties); Winger, supra note 59 (discussing Judge Posner’s emphasis on the policy 
considerations of the case). 
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to protect the electoral process.  However, the judicial system has come to 
a point at which those that choose to step outside of the mainstream labels 
of Republican or Democrat are penalized for that action.  Courts, after 
Timmons, automatically threw all of the weight on the side of the state laws 
when balancing the interests of the state versus the rights of the political 
minorities.  Ironically, automatically favoring the government in ballot 
access cases can lead to the same problems that states are trying to avoid 
through the ballot access laws.  These decisions give great deference to the 
state’s restrictive ballot access laws, which can lead to political instability 
from inter-party feuds, the decline of third parties and independent 
candidates, voter disenfranchisement, decreased political competition, and 
a stunted political conversation. 

The Clingman plurality and the cases following it serve as examples 
that the application of Anderson and its additional severity of the burden 
analysis is a subjective barometer that often refuses to acknowledge all the 
interests at stake.  This analysis allows the court system to determine who 
they want to have associational rights because it offers no clear guidelines 
of what severity entails.  Clingman also clearly shows the American 
electorate’s complex associational preferences “are not mirrored by the 
current judicial understanding of First Amendment protections.”227  Those 
outside the two-party system deserve participatory rights in the political 
process, and the voters are entitled to voice their opinions.  The Supreme 
Court needs to embrace the rights of those in both the major political 
parties and those on the fringe.  A balancing test is appropriate, as long as 
the balance is not predisposed to slant in a certain direction and recognizes 
the broad interests at stake. 

The United States may always have a two-party political system.  
There may always be Democrats and Republicans with a smattering of 
other groups to fill in the holes, but this two-party system should not be 
based on a court mandate.  Courts need to recognize that legal decisions 
have a potentially damaging effect on the political system, and then courts 
need to equally allow all candidates, regardless of faction, entry into the 
party of politics. 
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