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WAR POWERS IN A GLOBAL ORDER 

Mariah Zeisberg 

ABSTRACT 

 While contemporary war powers scholarship focuses largely on presidential 
power, capacities, limits, and vulnerabilities, the phenomenon of globalization—
and U.S. power within a globalized world—requires that we reconsider the 
republican security project of the original Constitution. That republican security 
project involved multiple institutions constructing security through their use of 
war, market, legal, and—importantly—representational power. I argue that U.S. 
hegemony today requires representational power to be extended to foreign 
audiences. In other words, representatives, including members of Congress, 
should view themselves as facing a burden of justification to the foreign audiences 
whose political lives are deeply impacted or even constituted through the effects 
of U.S. power.   

 

It is a delight to be a part of such an esteemed group’s consideration of 
war powers 15 years after 9/11. That event shattered perceptions of 
invulnerability that existed among some Americans.1 In Afghanistan, Iraq, 
and the aftermath of those wars, in Iranian nuclear politics, in the 
empowerment of the Islamic State in Iraq and Syria (ISIS),2  and in the 
horrifying violence in Syria, we have repeatedly seen the importance of a 
recurring constitutional question about the relative balance of power 
between Congress and the presidency in war and foreign affairs. A debate 
that started in 1793 with the Pacivicus-Helvidius debate between Secretary 
of Treasury Alexander Hamilton and Congressman James Madison3 recurs 
with each generation. 
 

   Mariah Zeisberg is Associate Professor of Political Science at the University of 
Michigan, Ann Arbor. 
 1.  Roxane Cohen Silver, An Introduction to “9/11: Ten Years Later,” 66 AM. 
PSYCHOLOGIST 427, 427 (2011), http://www.apa.org/pubs/journals/releases/amp-66-6-42 
7.pdf. 
 2.    Richard Allen Greene & Nick Thompson, ISIS: Everything You Need to Know, 
CNN (Aug. 11, 2016)  http://www.cnn.com/2015/01/14/world/isis-everything-you-need-
to-know/. The group is a “radical anti-Western militant group devoted to establishing an 
independent Islamic state.” Id.  
 3.  See The Pacificus-Helvidius Debate, TEACHINGAMERICANHISTORY.ORG, http 
://www.teachingamericanhistory.org/library/document/the-pacificus-helvidius-debate/ 
(last visited Aug. 28, 2016). 
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At the same time, there has been a historical narrowing of the terms in 
this debate. The Pacificus-Helvidius debate was about the political 
conditions necessary for Congress to exercise appropriate judgment over 
war.4 Today, the question of war is discussed almost exclusively as a question 
about the scope of the president’s powers. 5  In Long Wars and the 
Constitution, Stephen Griffin brought attention to this important narrowing 
by showing that debates about war authority usually elide questions of the 
military state, representational imbalances, and historic experience that are 
arguably at the center of the development of the regime we have today, in 
favor of a focus on the presidency.6 I flatter myself that my own book on war 
powers encompasses broader terms, but invitations to speak about the book 
are usually framed in terms of my expertise on the presidency. There is a 
popular understanding that when we talk about war powers, we are talking 
about the presidency: its limits, its capacities, and its vulnerabilities.7 

This is not consistent with how the Framers understood the 
constitutional project. For them, creating a constitution in the first place 
counted as a response to a security problem—their effort to develop a 
“republican security theory” that could address the twin security problems 
of anarchy abroad and hierarchy at home.8 The third essay of The Federalist 
Papers names “safety” as the very first cause to which a “wise and free 
people” should “direct their attention.”9 The Federalist Papers goes on to 
instruct the public as to the determinants of their safety; union, 
republicanism, federalism, commerce, international law, representation, and 
political economy are discussed through a security lens, in addition to the 
military and presidency.10 

How did we arrive at this contemporary focus on the presidency as the 
guarantor of security? Of course, during the Cold War, Congress and the 
President constructed a presidential security state—a new construction of 
war powers empowering the president to respond to threats on his own 
initiative in order to protect the authority and legitimacy of international 
institutions like the U.N. and NATO—which in practice and through time 
 

 4.  Id. 
 5.  See STEPHEN M. GRIFFIN, LONG WARS AND THE CONSTITUTION 1–2 (2013). 
 6.  See id. at 8–10. 
 7.  See, e.g., id. at 7–8. 
 8.  DANIEL H. DEUDNEY, BOUNDING POWER: REPUBLICAN SECURITY THEORY 
FROM THE POLIS TO THE GLOBAL VILLAGE 28–31 (2007). 
 9.  THE FEDERALIST NO. 3, at 42 (John Jay) (Clinton Rossiter ed., 1961). 
 10.  See id. at 42–45. 
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turned into an almost boundless delegation to police the globe.11 At the time, 
the political judgment of representatives on behalf of presidentialism could 
be supported by an emerging realist theory of international relations, 
according to which a single empowered decision maker—the president—
could be trusted to assess and pursue an objective national interest.12 Today, 
realists have been joined by proponents of liberal internationalism, who seek 
multilateral engagement,13 and by modern foreign policy neoconservatives, 
who emphasize U.S. moral exceptionalism.14 All of these, however different 
their politics on foreign affairs, appear united in seeing the presidency as a 
properly empowered institution for waging war.15 The three major politics 
around the proper use of U.S. power all agree on or presume 
presidentialism. 

However appropriate this focus was during the Cold War, our modern 
globalized context challenges us to move beyond the presidency.16 That is 
not because the President does not exercise tremendous power. It is because 
the nature of that power raises new dilemmas that are not answerable within 
a presidency-focused constitutional theory.17 What is this new context? It has 
some new elements and some familiar ones. 

The important new element is U.S. hegemony. When Hamilton, Jay, 
and Madison wrote The Federalist Papers, the United States was relatively 
isolated from the European powers.18 Its major security challenges pertained 
 

 11.  See MARIAH ZEISBERG, WAR POWERS: THE POLITICS OF CONSTITUTIONAL 
AUTHORITY 94–101 (2013). 
 12.  On realist dominance in academic political science during that moment, see id. 
at 189–225. 
 13.  CHARLES A. KUPCHAN, THE END OF THE AMERICAN ERA: U.S. FOREIGN 
POLICY AND THE GEOPOLITICS OF THE TWENTY-FIRST CENTURY 33 (2002). 
 14.  MARC D. FROESE, THE MYTH OF AMERICAN EXCEPTIONALISM AND THE 
TRAGEDY OF NEOCONSERVATIVE FOREIGN POLICY 1 (2007), http://papers.ssrn.com/so 
l3/papers.cfm?abstract_id=1028658. 
 15.  Cf. JUSTIN VAÏSSE, NEOCONSERVATISM: THE BIOGRAPHY OF A MOVEMENT 
181–83 (Arthur Goldhammer trans., Belknap Press of Harvard Univ. Press 2010) (2008); 
Tony Smith, Wilsonianism After Iraq: The End of Liberal Internationalism?, in G. JOHN 
IKENBERRY ET AL., THE CRISIS OF AMERICAN FOREIGN POLICY: WILSONIANISM IN THE 
TWENTY-FIRST CENTURY 53, 53–56 (2009). 
 16.  See David Jackson, Obama: U.S. Cannot Solve the World’s Problems Alone, 
USA TODAY (Sept. 28, 2015), http://www.usatoday.com/story/news/world/2015/09/ 
28/obama-united-nations-general-assembly/72965402/. 
 17.  See id. 
 18.  See 16d. After the Fact: Virginia, New York, and “The Federalist Papers,” U.S. 
HISTORY, http://www.ushistory.org/us/16d.asp (last visited Aug. 17, 2016) [hereinafter 
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to weaker powers (Native American nations and Mexico).19 The Framers 
saw the maintenance of that isolation from global power politics as a key 
determinant to U.S. security.20 

Today, the United States is a hegemonic state.21 What is hegemony? 
For some scholars, hegemony refers to “controlling leadership of the 
international system as a whole.” 22  Others describe it as “the political-
military ‘domination’ of a single unit ‘over most of the international 
system.’”23 John Ikenberry defines U.S. hegemony in terms of the success of 
its ability to set agendas (advocating policies and principles of order), 
stabilize the world economy, and initiate rules and institutions. 24  Simon 
Reich and Richard Lebow argue that the United States is not, in fact, 
hegemonic, but that nonetheless in its military adventures in Vietnam, 
Afghanistan, and Iraq it has exercised tremendous destructive power. 25 
Vietnam, Afghanistan, and Iraq do demonstrate that the United States is 
often not able to translate power into favorable outcomes, but those 
experiences also communicate that nevertheless, the global power and 
influence this country exercises are clearly vast and potentially 
transformative either for good (AIDS in Africa) or bad (the war in Iraq).26 

The agencies, diplomatic corps, military power, and trade regimes that 
undergird this level of U.S. strength are directed on the day-to-day level by 
the presidency.27 So on one level, focusing our war powers theorizing on the 
presidency makes sense. But U.S. hegemony also raises bigger problems 
than the presidency can address alone.28 This is because a second feature of 

 

After the Fact]. 
 19.  See 13f. Revolutionary Limits: Native Americans, U.S. HISTORY,  
http://www.ushistory.org/us/13f.asp (last visited Aug. 17, 2016). 
 20.  See After the Fact, supra note 18. 
 21.  See SIMON REICH & RICHARD NED LEBOW, GOOD-BYE HEGEMONY!: POWER 
AND INFLUENCE IN THE GLOBAL SYSTEM 16–25 (2014). 
 22.  MICHAEL W. DOYLE, EMPIRES 40 n.54 (George Fredrickson & Theda Skocpol 
eds., 1986). 
 23.  REICH & LEBOW, supra note 21, at 2 (quoting William C. Wohlforth et al., 
Introduction: Balance and Hierarchy in International Systems, in THE BALANCE OF 
POWER IN WORLD HISTORY 1, 7 (Stuart J. Kaufman et al. eds., 2007)).   
 24.  G. JOHN IKENBERRY, AFTER VICTORY: INSTITUTIONS, STRATEGIC RESTRAINT, 
AND THE REBUILDING OF ORDER AFTER MAJOR WARS 26 (2001). 
 25.  REICH & LEBOW, supra note 21, at 40–41. 
 26.  See id. 
 27.  See id. 
 28.  See id. at 45. 
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our modern context is an old and continuous one: our tradition as a 
republican state. That republicanism requires not just public participation at 
home, but also responsiveness to foreign audiences who are impacted by 
U.S. power. 

A key insight of republican theory is this: we owe a duty of justification 
to those we coerce.29 And violence is the most basic form of coercion.30 
Hobbes, Locke, Rousseau, and John Rawls have together built an entire 
social contract tradition around this principle of justification in coercion.31 It 
is a valid aspect of our specific tradition. This duty of justification to those 
we coerce is, under the model of The Federalist Papers, the reason that the 
security state must be accountable to domestic constituencies.32 But today, 
when the U.S. state is behind violence on a global scale, I argue that the same 
principle implies a duty of justification to foreign audiences as well. 

The U.S. Constitution—unlike the South African, Hungarian, Irish, or 
Indian constitutions—does not speak explicitly to its position within a global 
order, other than Article VI’s guarantee that ratified treaties are among “the 
supreme Law of the Land.” 33  But the Declaration of Independence 
announces that “a decent respect to the opinions of mankind requires”—not 
suggests, not implies, but requires “that they should declare the causes which 

 

 29.  See PHILIP PETTIT, ON THE PEOPLE’S TERMS: A REPUBLICAN THEORY AND 
MODEL OF DEMOCRACY 3 (2012). 
 30.  See generally HANS J. MORGENTHAU, POLITICS AMONG NATIONS: THE  
STRUGGLE FOR POWER AND PEACE (McGraw-Hill Educ. 2005). 
 31.  Celeste Friend, Social Contract Theory, INTERNET ENCYCLOPEDIA PHIL., 
http://www.iep.utm.edu/soc-cont/ (last visited Aug. 15, 2016) [hereinafter Social Contract 
Theory]. 
 32.  THE FEDERALIST NO. 22, at 151–52 (Alexander Hamilton), NO. 39, at 246 
(James Madison) (Clinton Rossiter ed., 1961). 
 33.  U.S. CONST. art. VI. Section 39 of the Constitution of South Africa instructs the 
South African constitutional court to respect public international law as well as 
comparable foreign case law. S. AFR. CONST., 1996, ch. 2, § 39. Article Q of the 
Constitution of Hungary accepts the universally recognized rules and regulations of 
international law and harmonizes the internal laws and statutes of the country with the 
obligations assumed under international law. MAGYARORSZÁG ALAPTÖRVÉNYE [THE 
FUNDAMENTAL LAW OF HUNGARY], ALAPTÖRVÉNY art. Q(3), http://www.kormany.h 
u/download/e/02/00000/The%20New%20Fundamental%20Law%20of%20Hungary.pd
f. The Irish Constitution in Article 29 “accepts the generally recogni[z]ed principles of 
international law.” CONSTITUTION OF IRELAND (BUNREACHT NA HÉIREANN) 1937 art. 
29(3), http://www.irishstatutebook.ie/eli/cons/en/html. The Indian Constitution 
emphasizes the need to “foster respect for international law” in Part IV, Article 51. 
INDIA CONST. art. 51(c), http://lawmin.nic.in/olwing/coi/coi-english/coi-4March2016.pdf. 
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impel them.”34 The first essay of The Federalist Papers suggests that a global 
public is carefully watching the American experiment to see “whether 
societies of men are really capable or not of establishing good government 
from reflection and choice.” 35  And the Constitution’s extensive 
preoccupation with security, the conditions of trade, and the facilitation of 
an effective foreign policy indicate a vision of an authoritative government 
that is capable of tending to its interests from a globally aware perspective.36 

Today, when the United States has assumed security responsibilities 
for sizeable portions of the globe,37 where its decisions are consequential if 
not determinative for both the constitutive dimensions and the outcomes of 
political struggle around the world, 38  scholars and practitioners of U.S. 
constitutionalism have a responsibility to interrogate the relationship 
between the legitimacy practices of our domestic politics and those of the 
global order. 

This is a politically difficult and sensitive claim. In legal circles there is 
sometimes controversy even about whether it can be proper for domestic 
courts to cite foreign legal materials. 39  In politics, officials are led to 
exaggerate U.S. leadership lest they appear weak; 40  maybe this is why 
President Obama’s public rhetoric about his policy process on Libya 
presents him as an active decisive leader, eliding the extent to which the 
French and other European allies forced his hand into joining a multilateral 
engagement. 41  Obama would not get political points for discussing his 
foreign policy in terms of a desire to support and sponsor European 
powers—better to present Libya as a result of his own “leadership,” even if 
that means taking blame for some of its problems. Perhaps because of a 
strong belief of U.S. exceptionalism, many in the public and many politicians 
 

 34.  THE DECLARATION OF INDEPENDENCE para. 1 (U.S. 1776). 
 35.  THE FEDERALIST NO. 1, at 33 (Alexander Hamilton) (Clinton Rossiter ed., 
1961). 
 36.  See Rex D. Glensy, Constitutional Interpretation Through a Global Lens, 75 
MO. L. REV. 1171, 1215–20 (2010). 
 37.  US-JAPAN TRADE FRICTION: ITS IMPACT ON SECURITY COOPERATION IN THE 
PACIFIC BASIN 68 (T. David Mason & Abdul M. Turay eds., 1991) (ebook). 
 38.  See id. 
 39.  See, e.g., Ken I. Kersch, The New Legal Transnationalism, the Globalized 
Judiciary, and the Rule of Law, 4 WASH. U. GLOBAL STUD. L. REV. 345, 352–53 (2005). 
 40.  See generally REICH & LEBOW, supra note 21.  
 41.  See President Barack Obama, Remarks by the President in Address to the 
Nation on Libya (Mar. 28, 2011), https://www.whitehouse.gov/the-press-office/2011/03 
/28/remarks-president-address-nation-libya. 
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do not express their adherence to the Declaration of Independence’s belief 
in the importance of showing a “decent respect to the opinions” of global 
audiences.42 

But this respect does matter: for strategic reasons, in terms of 
adherence to our own political history of republicanism, and especially if we 
want to maintain the Constitution’s relevance as an instrument meant to 
equip us for appropriate global, not just self-focused, engagement. I argue 
that U.S. power—which some even call hegemony—means that 
constitutional institutions have responsibilities to justify themselves to the 
global public. 

The problem is that there is no global public.43 

What do I mean by saying there is no global public? Haven’t we seen, 
in the United Nations, in NATO, in the African Union, and in the European 
Union, the formation of global constituencies who often play decisive roles 
in conditioning the use of U.S. military force? Haven’t these publics been 
able to influence the U.S. presidency? And so doesn’t the question of a 
global public really come down to the extent to which the president will be 
attentive to multilateralism in foreign affairs? 

Not exactly. All of these global bodies face serious representational 
problems. In the United Nations, the veto powers of the five power nations 
on the U.N. security council is not only hard to justify from a democratic 
perspective, but also leads to functional paralysis on key issues like unrest in 
Syria and Ukraine.44 Women, who suffer the greatest harms in war although 
they are a minority of combatants and perpetrators,45 are poorly represented 
in U.N.-facilitated formal peace processes.46 Criticisms like these can easily 
be lodged against any other arena of global representation: 
nongovernmental organizations are notorious for lacking transparency or 

 

 42.  THE DECLARATION OF INDEPENDENCE para. 1 (U.S. 1776). 
 43.  See infra notes 44–49 and accompanying text. 
 44.  Sahar Okhovat, The United Nations Security Council: Its Veto Power and Its 
Reform 11–12 (Ctr. for Peace & Conflict Studies, Working Paper No. 15/1, 2011), 
https://sydney.edu.au/arts/peace_conflict/docs/working_papers/UNSC_paper.pdf. 
 45.  H. Patricia Hynes, On the Battlefield of Women’s Bodies: An Overview of the 
Harm of War to Women, 27 WOMEN’S STUD. INT’L F. 431, 431 (2004). 
 46.  FOCAL POINT FOR WOMEN, COORDINATION DIV., UN WOMEN, 
REPRESENTATION OF WOMEN IN THE UNITED NATIONS SYSTEM 1–2 (2013), http://www 
.un.org/womenwatch/uncoordination/documents/overview/unsystem/unsystem-
infographic.pdf. 
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accountability; the European Union suffers a famous democratic deficit, and 
so on.47 The phrase for this is “global democratic deficit” and that phrase 
announces a problem familiar to constitutional theorists: the problem of 
founding.48 The core problem of founding is legitimatizing a new governing 
order with reference to a public that does not yet exist.49 

The answer to this constituency problem is not, I think, to embark on 
a founding project. I think we should be more cautious about the idea of 
founding than we ever have been. The idea of manufacturing a global public 
carries dangers.50 Historically, most foundings are associated with violence.51 
The emergence of constituencies of freedom—republican citizenship in the 
case of the United States or the bourgeousie political emancipation in 
eighteenth century Europe—have been linked, ideologically, materially, and 
structurally to the emergence of new vectors of oppression and cruelty 
(slavery in the United States and the imperial international system in 
Europe).52 Making new publics that can legitimate the violence that the 
United States inflicts on global publics risks creating yet new vehicles 
through which U.S. representatives can create relations of global 
subordination.53 Our own aim, by which I mean specifically the aim of the 
United States as a hegemon, should not be to create or found a constituency 
to legitimate our behavior. (This is not to say that valid efforts at self-
creation may not arise from other quarters.) 

But this leaves us with a problem: in the U.S. constitutional system, 
responsibilities are enforced through constituencies. The legislature’s 
responsibility to legislate for the general welfare is enforced through an 
electoral connection.54 The president is also evaluated on his performance in 
 

 47.  See, e.g., James Bohman, International Regimes and Democratic Governance: 
Political Equality and Influence in Global Institutions, 75 INT’L AFF. 499, 499, 511 (1999). 
 48.  See David Upham & Gary Rosen, American Compact: James Madison and the 
Problem of Founding, FOUND. FOR ECON. EDUC. (Sept. 1, 2000), https://fee.org/articl 
es/american-compact-james-madison-and-the-problem-of-founding/. 
 49.  See id. 
 50.  See PATRICIA OWENS, BETWEEN WAR AND POLITICS: INTERNATIONAL 
RELATIONS AND THE THOUGHT OF HANNAH ARENDT 13–16 (2007). 
 51.  See id. 
 52.  See Edmund S. Morgan, Slavery and Freedom: The American Paradox, 59 J. 
AM. HIST. 5 passim (1972); see also OWENS, supra note 50. 
 53.  See Morgan, supra note 52 passim.  
 54.  Alan Rosenthal, Beyond the Intuition That Says “I Know One When I See One,” 
How Do You Go About Measuring the Effectiveness of Any Given Legislature?, NAT’L 
CONF. ST. LEGISLATURES (July/Aug. 1999), http://www.ncsl.org/research/about-state-
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assuring domestic security. 55  The Supreme Court is watched, criticized, 
honored, and dishonored by elite and public audiences based on the quality 
of its decision-making, and apparently the justices are at least somewhat 
sensitive to that praise and blame.56 By contrast, in foreign affairs, the nature 
of the audience judging political claims is less defined. 57  How can we 
implement a responsibility to global publics if we have no constituency that 
is responsive to the politics of global justice? Most Americans still do not 
pay much attention to foreign affairs.58 To the extent that foreign voices 
matter at all, it is to the extent that they can manage to get refracted through 
domestic mechanisms (consider the link between the American Israel Public 
Affairs Committee’s (AIPAC) influence in foreign policy and its 
sophistication in lobbying).59 

U.S. hegemonic power in a context of a republican constitutional 
tradition indicates a constitutional imperative that our use of force be 
globally responsible. 60  But with no global public directly empowered to 
swing its weight into the constitutional battles between the branches of 
government, making this aspiration a truly embedded aspect of our politics 
seems challenging. 

This is the beginning of a research and public policy invitation I want 
to extend. It has two aspects—an empirical project and a normative one. The 
empirical project is to trace the specific access points of foreign audiences 
and work towards an integrated understanding of the opportunities and 
constraints—as well as constituency shaping powers—that those access 
points deliver. What I am talking about is lobbying of both the Legislature 

 

legislatures/the-good-legislature.aspx. 
 55.  See THOMAS KNECHT, PAYING ATTENTION TO FOREIGN AFFAIRS: HOW 
PUBLIC OPINION AFFECTS PRESIDENTIAL DECISION MAKING 7–8 (2010). 
 56.  See Adam Liptak, Supreme Court Gets a Rare Rebuke, in Front of a Nation, 
N.Y. TIMES (Jan. 28, 2010), http://www.nytimes.com/2010/01/29/us/politics/29scotus.ht 
ml. 
 57.  See KNECHT, supra note 55, at 4–7. 
 58.  On the significance of this for presidential politics, see generally id. 
 59.  See Max Fisher, Who’s Afraid of AIPAC: Is Everything We Think About 
Lobbying and Foreign Policy Wrong?, WASH. POST (Oct. 30, 2013), https://www.washin 
gtonpost.com/news/worldviews/wp/2013/10/30/whos-afraid-of-aipac-is-everything-we-
think-about-lobbying-and-foreign-policy-wrong/ [hereinafter Who’s Afraid of AIPAC]. 
 60.  See Hon. Caspar W. Weinberger, Sec’y of Def., The Uses of Military Power 
(Nov. 28, 1984) [hereinafter The Uses of Military Power], in “The Uses of Military 
Power,” FRONTLINE, http://www.pbs.org/wgbh/pages/frontline/shows/military/force 
/weinberger.html (last visited Aug. 28, 2016). 
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and the Executive. I am talking about military integration, as when U.S. 
troops fight in NATO. I am talking about contacts between private firms and 
the politics of corporate power. 

We need to bring into focus the constitutional dimensions of these 
forms of contact. Because, against a long tradition arguing that unitary 
executive empowerment is necessary in foreign affairs, 61  we also have 
scholarship in international relations theory that emphasizes how the 
relatively open “fabric” of sovereignty in the United States allows it to 
sustain an arguably appropriate form of global hegemony.62 According to 
John Ikenberry, part of what explains the success of the United States in 
achieving hegemony is that its relatively open institutions make it easier for 
secondary nations to view themselves as securely committed.63 Elections and 
the separation of powers in this country help foreign nations maintain a 
credible view of the internal politics of the United States as those politics 
unfold and thus, help avoid unpleasant surprises.64 Legislative power means 
that foreign nations have the direct opportunity to lobby on their own behalf 
and exert influence both through Congress and the presidential 
administration on matters that affect them.65 Finally, Ikenberry states that 
the institutional checks associated with the constitutional framework creates 
“policy viscosity,” which in turn reduces policy surprises.66 

An unreviewable, empowered Executive does not, in fact, seem to be 
a uniquely good institutional accommodation to the need for global stability 
underwritten by U.S. hegemony.67 

Can we trace and theorize these routes of foreign access to U.S. power 
structures? Can we bring focus and investigation to foreign lobbying of the 

 

 61.  See, e.g., Louis Fisher, The Unitary Executive and Inherent Executive Power, 12 
U. PA. J. CONST. L. 569, 588 (2010) (noting the importance of the theory of the unitary 
executive). 
 62.  See generally Wayne Bert, Global Dominance and International Relations 
Theory, 6 INT’L STUD. REV. 321 (2004) (reviewing THANH DUONG, HEGEMONIC 
GLOBALISATION: U.S. CENTRALITY AND GLOBAL STRATEGY IN THE EMERGING 
WORLD ORDER (2002)). 
 63.  G. JOHN IKENBERRY, Constitutional Politics in International Relations, in 
LIBERAL ORDER AND IMPERIAL AMBITION: ESSAYS ON AMERICAN POWER AND WORLD 
POLITICS 111, 131 (2006) [hereinafter IKENBERRY, Constitutional Politics]. 
 64.  See KNECHT, supra note 55, at 8. 
 65.  See Who’s Afraid of AIPAC, supra note 59 (discussing the influence American 
Israel Public Affairs Committee has on Congress). 
 66.  IKENBERRY, Constitutional Politics, supra note 63, at 76–77, 130–31. 
 67.  See REICH & LEBOW, supra note 21, at 28. 
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legislature; co-participation in international institutions; diplomacy; trade 
negotiation; and communication through pricing, currency, and financial 
markets? Can we explore the limits and capacities of these forms of contact 
as distinctive ways of generating global responsibility—an element of our 
constitutional welfare—in the hegemon? In broadest terms: How does the 
system of separated powers that protects domestic governance at home 
intersect with the realities of countervailing power abroad? 

To study these questions we have to decisively remove the aura of 
disrepute around these features of openness. These are potential access 
points for a U.S. foreign policy that is globally responsible and for that 
reason they are potential mechanisms for a more vital realization of our 
Constitution’s commitments. 

Theorizing the Constitution in a global order also entails a normative 
project. Global responsibility without constituency means, at the very least, 
that we must retheorize important constitutional questions with an eye to 
U.S. responsibility to global publics.68 For example, Stephen Griffin and I 
are in heated agreement that the Cold War should be treated as a canonical 
moment of constitutional development every bit as much, or even perhaps 
more so, than Brown v. Board of Education of Topeka (1954).69 The military 
significance of Brown certainly should not be subsumed—the decision was 
important in the U.S. effort to woo the alliance of African nations in a Cold 
War struggle.70 But what is the normative significance of the fact that one of 
our nation’s most important statements on the meaning of equal protection 
was prompted by a need to accommodate the diplomatic needs associated 
with hosting leaders from African nations? 71  Today it is appropriate to 
retheorize our constitutional canon in light of the imperatives of 
globalization and to ask about our central normative debates in a way that is 
sensitive to their embeddedness in schemes of global relations. 

More broadly, I am calling for a kind of equal protection standpoint 
for foreign audiences—as we legislate for ourselves, so too must we consider 
others. In addition to developing critical standards that are globally 
responsive, I am calling for the development of a political sensibility, an 
effort towards virtual representation of foreign audiences by domestic 
publics and officials. 

 

 68.  See The Uses of Military Power, supra note 60. 
 69.  Brown v. Bd. of Educ. of Topeka, 347 U.S. 483 (1954). 
 70.  MARY L. DUDZIAK, COLD WAR CIVIL RIGHTS: RACE AND THE IMAGE OF 
AMERICAN DEMOCRACY 107–09 (Princeton Univ. Press 2011). 
 71.  Id. at 152–53. 
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Civil society can facilitate this virtual representation through exchange 
and contact, the development of foreign language capacities, and the 
development of cultural knowledge through student and worker exchange. 
Facilitating awareness of “the other” in domestic audiences should be 
understood as a security priority in a globalized context. And yet, consider 
this, from Simon Reich and Richard Lebow: 

The CIA remains notably lacking in personnel who know much about 
the Arab world—let alone those who can speak Arabic—even as it has 
ramped up its counterterrorism capabilities and operated on a 
significantly expanded budget since 9/11. The government has increased 
funding for area studies programs about the Arab and Muslim world, 
just as it did for the Soviet Union and Eastern Europe in the 1950s and 
‘60s. The Congress nevertheless slashed funding for the Title VI [of the 
National Defense Education Act (NDEA) of 1958] and Fulbright-Hays 
programs that form the foundation for language training and faculty and 
student exchange programs. If Americans learn a second language, it is 
far more likely to be Spanish.72 

If complaints about civil society speak to Congress’s role in domestic 
policy, we should address congressional participation in the foreign policy 
process directly. However annoying Congress may be to the Executive 
Branch at times, its participation is a necessary part of the broad political 
education required if the public is to tend to its global responsibilities. 

Congress’s role in directly engaging dilemmas of global integration is 
subject to challenge, just as it was in domestic controversy surrounding the 
1995 Jerusalem Embassy Act, the 2002 Foreign Relations Authorization 
Act, Nancy Pelosi’s visits to Syria, and Netanyahu’s March 2015 address to 
Congress. 73  While congressional involvement may be awkward, 
embarrassing, or counterproductive from the point of view of the president’s 
specific foreign policy goals, there is no way to generate a politics without 

 

 72.  REICH & LEBOW, supra note 21, at 137–38. 
 73.  Will Baude, The Danger of Signing Unconstitutional Laws, WASH. POST (Nov. 
13, 2014), https://www.washingtonpost.com/news/volokh-conspiracy/wp/2014/11/13/the-
danger-of-signing-unconstitutional-laws/?utm_term=.60e04987de26; William Booth, 
Netanyahu’s Address to Congress Will Be Most Important Speech of His Life, WASH. 
POST (Feb. 28, 2015), https://www.washingtonpost.com/world/middle_east/netanyahus-
address-to-congress-will-be-most-important-speech-of-his-life/2015/02/28/679aa694-
bd10-11e4-9dfb-03366e719af8_story.html; see Robert L. Jackson & Rebecca Trounson, 
Clinton Delays Shift of Embassy in Israel, L.A. TIMES (June 19, 1999), http://articles. 
latimes.com/1999/jun/19/news/mn-48022. 
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the openness of legislative assembly.74 But a politics of foreign affairs is 
necessary if the country is to be a responsible hegemon.75 War powers is no 
longer just about diplomacy, treaties, and militaries, if it ever was. Today, 
more than ever, security is about responsible governance. 

 

 

 74.  Rosenthal, supra note 54. 
 75.  See Robert Knowles, American Hegemony and the Foreign Affairs Constitution, 
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