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ABSTRACT 

Ordinarily, in civil practice, a plaintiff is master of the complaint. By 
extension, a plaintiff has a certain degree of control over the forum in which a 
lawsuit is heard; if there are no federal claims on the face of the complaint, and no 
complete diversity, a plaintiff can ensure that a lawsuit will be heard in state court, 
not federal court. At least, that is how things usually work. But the doctrine of 
complete preemption, which affects certain federal laws, allows a defendant to 
recharacterize a plaintiff’s state claims as being federal claims in disguise. An 
ordinary contract dispute, for instance, can transform into a pension battle, or a 
copyright action; thus recast by the defendant, the lawsuit can be removed to 
federal court, wresting control of law and forum away from the plaintiff. This 
Article tracks the curious case of Sexton v. Panel Processing, Inc., which began 
as a state whistleblower suit and ended as a marquee Sixth Circuit decision about 
the Employee Retirement Income Security Act of 1974, the statutory behemoth 
more commonly known as ERISA. By tracing the path of Panel Processing and 
its odd procedural outcome—and by locating Panel Processing in the context of 
both prior case law and standard modes of federal practice—this Article highlights 
a gap between “ordinary” federal question jurisdiction and the complete 
preemption process, which has the potential to lead to unclear and frustrating 
jurisdictional outcomes at late stages of litigation. A modest tweak to federal 
practice—the sua sponte scrutiny of all removal notices premised on preemption 
doctrines—is proposed as the simplest practical solution to this problem. 
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I. INTRODUCTION 

If an insider knows of chicanery with a company’s retirement or benefit 
plans and wants to sound the alarm, what must he or she do to be protected 
from retaliation? In 2014’s Sexton v. Panel Processing, Inc., the United States 
Court of Appeals for the Sixth Circuit weighed in, holding that the 
whistleblower-protection provision of the Employee Retirement Income 
Security Act—the complex federal law commonly known as ERISA—did 
not protect an employee who was fired after he made an unsolicited internal 
complaint to his employer.1  

Panel Processing was far from the first word on the subject, as several 
courts had already addressed the scope of the whistleblower statute.2 In fact, 
depending on how finely the facts of the case are parsed, the Sixth Circuit’s 
decision plausibly falls on one side of an emerging circuit split3 that (along 
with the narrowing of ERISA remedies in general) has drawn much 
scholarly attention.4  

 

 1.  Sexton v. Panel Processing, Inc. (Panel Processing II), 754 F.3d 332, 333–34 (6th 
Cir. 2014), cert. denied, 135 S. Ct. 677 (2014). The parties agreed, for the purpose of 
deciding the appeal, that the employee plaintiff was fired due to his email. Id. at 335.  
 2.  See infra Part IV.  
 3.  See Alex B. Long, Employment Retaliation and the Accident of Text, 90 OR. L. 
REV. 525, 551 (2011); see also Stacey L. Wagner, Note, Martyrs for a Cause: How 
ERISA’s Anti-Retaliation Provision Has Been Misinterpreted to Disadvantage Those 
Who Properly Report Employer Wrongdoing, 38 J. LEGIS. 128, 129 (2012) (“The first two 
circuits to tackle this interpretive issue held that such allegations are properly insulated 
from employer retaliation, while the final three all found that these types of complaints 
are not, in fact, protected by ERISA section 510.” (citations omitted)). The employer-
defendant, in response to the certiorari petition, denied that the Sixth Circuit majority 
decision contributed to a split. See Brief of Respondents in Opposition at 2, Sexton v. 
Panel Processing, Inc., 135 S. Ct. 677 (2014) (No. 14-152), 2014 WL 5034633, at *2. 
 4.  See, e.g., Tiffany Peterson, Unsolicited Internal Complaints: The False Sense of 
Protection Against Anti-Retaliation Provided by Section 510 of ERISA, 2 AM. U. LAB. & 
EMP. L. F. 111, 116–23 (2011); Adam B. Gartner, Note, Protecting the ERISA 
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If there is a real split, it lives to fight another day; the Supreme Court 
denied certiorari without comment.5 And were the statutory holding the only 
interesting part of Panel Processing, this would be the end of the story for 
the time being. 

But there is another quirk to Panel Processing, one that more than 
merits a second look. For although it ended up a referendum about the scope 
of ERISA whistleblower protection, Panel Processing began as a case 
brought in a Michigan state court under Michigan causes of action.6 Plaintiff 
Brian Sexton’s complaint alleged violations of Michigan’s Whistleblowers’ 
Protection Act7—premised on his belief that the actions in question 
“violated the ERISA law,” but based more generally on an imminent 
“report [of] a violation . . . of state or federal law”8—alongside a breach of 
contract claim. The defendants were citizens of Michigan.9 Sexton’s 
complaint was never amended, not even after the defendants removed the 
case to federal court.10 

So how did a state lawsuit, under a state cause of action and with no 
complete diversity, end up in federal court? And how did it become a 
substantive, marquee ERISA decision on the side of a possible circuit split? 

At work in Panel Processing was the doctrine of “complete 
preemption,”11 a strange and “rather confusing” innovation in federal 
practice that acts as an exception to a cornerstone rule of pleading: that a 
plaintiff is the master of his or her complaint.12 In its modern form, complete 
preemption has the power to create federal subject matter jurisdiction even 
 

Whistleblower: The Reach of Section 510 of ERISA, 80 FORDHAM L. REV. 235, 255–66 
(2011); Roshni Hemlani, Note, Reinstating Employer Accountability by Protecting All 
Forms of Whistleblowing: ERISA Section 510, 20 FORDHAM J. CORP. & FIN. L. 203, 222–
44 (2014); Malena Kinsman, Comment, Can You Hear Me? Will the Diminishing Scope 
of ERISA’s Anti-Retaliation Provision Drown the Cries of Whistleblowers?, 115 PENN ST. 
L. REV. 685, 687–97 (2011); Eli Rosenberg, Comment, Silence Is Golden: Excluding 
Internal Complaints from ERISA Section 510, 59 U. KAN. L. REV. 1155, 1155 (2011).  
 5.  Panel Processing, Inc., 135 S. Ct. at 677.  
 6.  Panel Processing II, 754 F.3d at 334. 
         7.   MICH. COMP. LAWS §§ 15.361–.369 (2016). 
 8.  Complaint, infra note 126, ¶¶ 9, 13. 
 9.  Panel Processing II, 754 F.3d at 334. 
 10.  See Docket, infra note 126. 
 11.  Id. 
 12.  Margaret Tarkington, Rejecting the Touchstone: Complete Preemption and 
Congressional Intent After Beneficial National Bank v. Anderson, 59 S.C. L. REV. 225, 
226 (2008).  
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when only state claims are pleaded and there is no complete diversity.13 It 
achieves this through an impressive Jedi mind trick: there never was a state 
claim to begin with, because federal law is so all-powerful that state claims 
are automatically transformed into the displacing federal claims.14 A judicial 
creation, complete preemption is found in neither statute nor rule.15 And 
when it applies, an intrepid defendant can yank a case from state court to 
federal court without the normal, complaint-centric prerequisites to federal 
jurisdiction.16 As a result, a breach of contract case can, in the blink of an 
eye, become a suit under a weighty federal statute, with the litigants and 
district court left to pick up the pieces. 

While much has been written about the theory of complete 
preemption, less attention has been paid to how removal based on complete 
preemption works in practice, or how complete preemption interacts with 
the general rules of federal subject matter jurisdiction. There are good 
reasons for this disparity. For one, orders remanding cases to state courts are 
generally not appealable, somewhat reducing the pool of appellate decisions 
that might reach the issue.17 For another, uniformity in the practice of 
complete preemption removal is somewhat wanting.18 After all, complete 
preemption is a confusing subject that is yoked to equally confusing areas of 
law. 

But since complete preemption is a jurisdictional doctrine,19 its 
mechanics deserve closer scrutiny. As it happens, complete preemption in 
the context of ERISA is particularly well defined. Under the current two-
step test established by Aetna Health Inc. v. Davila, a state case can be 

 

 13.  See infra Part II.D.3. 
 14.  See Beneficial Nat’l Bank v. Anderson, 539 U.S. 1, 8 (2003) (“When the federal 
statute completely pre-empts the state-law cause of action, a claim which comes within 
the scope of that cause of action, even if pleaded in terms of state law, is in reality based 
on federal law.”). 
 15.  See Trevor W. Morrison, Complete Preemption and the Separation of Powers, 
155 U. PA. L. REV. PENNUMBRA 186, 187, 193–94 (2007) (reviewing Gil Seinfield, The 
Puzzle of Complete Preemption, 155 U. PA. L. REV. 537 (2007)), http://its.law.nyu.ed 
u/faculty/profiles/representiveFiles/morrison%20-completepreemption_AE277B78-
1B21-6206-60EB1C0CA348C690.pdf (describing complete preemption as a judicially 
created doctrine).   
 16.  See infra Part II.D.  
 17.  See 28 U.S.C. § 1447(d) (2012).  
 18.  See infra Parts II–IV.  
       19.  Johnson v. Am. Towers, LLC, 781 F.3d 693, 702 (4th Cir. 2015). 
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removed to federal court under an ERISA complete preemption theory and 
invoke federal jurisdiction only if it meets two conditions: (1) it contains a 
plausibly valid ERISA claim brought by a valid ERISA plaintiff, and (2) the 
defendant’s actions do not implicate another independent legal duty.20 

This two-part test is a much stricter standard than the one used to 
determine if a complaint properly invokes federal question jurisdiction by 
“arising under” federal law.21 As a result, certain claims that would suffice to 
grant federal subject matter jurisdiction if brought originally in federal court 
as federal claims would not meet the Davila test and could not be properly 
removed to federal court under complete preemption. 

In short, current complete preemption jurisprudence reveals a federal 
jurisdictional gap—one at odds with the normal rules of removal in federal 
practice.22 Ordinarily, a state case can only be removed to federal court if it 
could have been brought there in the first place.23 Complete preemption, in 
the guise of the Davila test, requires more—in some cases, much more. 

This federal jurisdictional gap has the potential to create a whole host 
of problems, most of which are derived from the way complete preemption 
flips the normal course of federal pleading and practice on its head. It also 
raises several questions. Can errors in complete preemption removal be 
fixed by party action and inaction? And for that matter, is the gap even real, 
or just an illusion created by a lack of precision in the prevailing Supreme 
Court test? 

As it turns out, Panel Processing provides an excellent case study for 
these questions and others. The path taken by Panel Processing in the trial 
courts showcases the fissures in the relationship among complete 
preemption, removal, and federal question jurisdiction.24 These lead to a 
Sixth Circuit decision on appeal whose defensible substantive holding—that 
the plaintiff’s conduct was not protected by ERISA—was paired with an 
arguably incorrect procedural outcome, one that cannot be easily squared 
with prior cases or the current state of complete preemption jurisprudence.25 

 

 20.  Aetna Health Inc. v. Davila, 542 U.S. 200, 210 (2004). 
 21.  See Metro. Life Ins. Co. v. Taylor, 481 U.S. 58, 66–67 (1987). 
 22.  See infra Part V.A. 
 23.  See Davila, 542 U.S. at 207 (noting that “[u]nder the removal statute, ‘any civil 
action brought in a State court of which the district courts of the United States have 
original jurisdiction, may be removed by the defendant’”). 
 24.  See infra Part III.  
 25.  See infra Part III.E. 
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In this Article, I use the Panel Processing case, from inception to denial 
of certiorari, as a way of highlighting how the complex rules of complete 
preemption can go awry, especially when the parties (and courts) have other 
things to think about than jurisdictional concerns, such as the merits of their 
positions and integrity of their claims. Building on the doctrinal crash course 
of Part I, Part II is an exhaustive look at each stage of the Panel Processing 
litigation. Part III is a closer examination of the cases relied upon in the Sixth 
Circuit’s opinion, which make the federal jurisdictional gap clearer. But 
since there may be alternative explanations for the Sixth Circuit’s outcome, 
Part IV puts the gap to the test, examining other ways that Panel Processing 
might fit into broader categories of federal practice. Part V steps back to 
examine what is portended by the gap in general and Panel Processing in 
particular. 

In Part VI, having discussed Panel Processing and the underlying 
doctrines, I conclude in this Article that the gap between federal question 
and complete preemption jurisdiction is real and can cause real problems 
both jurisprudentially and in on-the-ground case management. The Supreme 
Court may end up clarifying some of these issues, especially in light of its 
ongoing project to redefine the boundaries of rules that are truly 
“jurisdictional” and rules that are not.26 But the lower courts, despite being 
less able to move the status quo, are not without the power to craft makeshift 
solutions. In order to close the gap that Panel Processing exposed, to prevent 
cases from being extensively litigated before jurisdictional problems are 
identified and addressed, and to keep judges and litigants aware of the 
boundaries of the restricted complete preemption doctrine, I conclude that 
federal trial courts should adopt a policy of immediate sua sponte scrutiny 
of removal notices that are based on preemption doctrines—at least if the 
so-called “well-pleaded complaint” rule continues to guide federal practice. 
This has the advantage of forcing litigants to confront the issue of jurisdiction 
early in the case and to come to an accord before the district court about 
which claims remain to be litigated. 

A caveat: I am not an ERISA practitioner.27 While this piece is not, 

 

 26.  Gonzalez v. Thaler, 132 S. Ct. 641, 648 (2012) (“Recognizing our ‘less than 
meticulous’ use of the term [“jurisdictional”] in the past, we have pressed a stricter 
distinction between truly jurisdictional rules, which govern ‘a court’s adjudicatory 
authority,’ and nonjurisdictional ‘claim-processing rules,’ which do not.” (quoting 
Kontrick v. Ryan, 540 U.S. 443, 454–55 (2004))). 
 27.  For this reason and others, in this Article, I will use the convention of citing to 
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strictly speaking, about ERISA itself, it uses ERISA jurisprudence as a way 
of narrowing the scope of the cases considered. Issues about complete 
preemption from other disciplines may have their own difficulties and 
inconsistencies, and while touched on in this Article, they are ultimately left 
to the next explorer. 

II. ERISA AND COMPLETE PREEMPTION: THE DOCTRINE 

Following the path of Panel Processing requires discussing the laws and 
procedures governing ERISA, removal, and complete preemption. This 
section is a basic crash course in all three, as without this basic vocabulary, 
the way stations and landmarks will not be as clear. 

A. ERISA’s Civil Enforcement Scheme 

Enacted in 1974, ERISA marked a “sweeping and comprehensive 
revision[] of the laws governing private pension and other employee fringe 
benefit programs.”28 Covering employee pension or welfare benefit plans, 
ERISA and its standards, rules, and administrative mechanisms affect a 
great many people and organizations.29 The statute does not, in large part, 
mandate the content of the plans it regulates, “but instead controls the 
administration of benefit plans . . . by imposing reporting and disclosure 
mandates, participation and vesting requirements, funding standards, and 
fiduciary responsibilities for plan administrators.”30 ERISA “envisions 

 

ERISA’s codification in the United States Code rather than to the internal ERISA 
section numbers. The United States Code sections are, in my experience, easier to 
navigate and cross-reference. See Am. Farm Bureau Fed’n v. U.S. EPA, 792 F.3d 281, 
288 n.2 (3d Cir. 2015) (“As in many areas of the law, specialized practitioners refer to 
the uncodified sections of provisions in the Statutes at Large. . . . Unless otherwise noted, 
we cite the law by reference to the U.S. Code, as we find those volumes easier to navigate 
than the Statutes at Large.”). Courts cite ERISA both ways. Compare Pender v. Bank 
of Am. Corp., 788 F.3d 354, 360 n.7 (4th Cir. 2015) (favoring the internal ERISA section 
references), and Hansen v. Harper Excavating, Inc., 641 F.3d 1216, 1221 n.3 (10th Cir. 
2011) (same), with Fish v. Greatbanc Tr. Co., 749 F.3d 671, 674 n.1 (7th Cir. 2014) (citing 
to the United States Code). References in quoted text to those ERISA sections are 
modified accordingly.  
 28.  1 RONALD J. COOKE, ERISA PRACTICE AND PROCEDURE § 2:1, Westlaw 
(database updated Nov. 2015), 1 ERISA Practice and Procedure § 2:1; see also 29 U.S.C. 
§ 1003(a) (2012); Boggs v. Boggs, 520 U.S. 833, 841 (1997). 
 29.  See Jane D. Bailey, Tenth Circuit Surveys, ERISA Preemption, 74 DENV. U. L. 
REV. 473, 474 (1997). 
 30.  N.Y. State Conference of Blue Cross & Blue Shield Plans v. Travelers Ins. Co., 
514 U.S. 645, 651 (1995) (citations omitted). 
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administrative oversight, imposes criminal sanctions, and establishes a 
comprehensive civil enforcement scheme.”31 

The “comprehensive civil enforcement scheme” in question can be 
found in 29 U.S.C. § 1132(a), the launch pad for many traditional ERISA 
cases. Its first three subsections, which are generally the ones that empower 
individuals, read as follows: 

A civil action may be brought— 

(1) by a participant or beneficiary— 

(A) for the relief provided for in subsection (c) of this section, or 

(B) to recover benefits due to him under the terms of his plan, to 
enforce his rights under the terms of the plan, or to clarify his rights 
to future benefits under the terms of the plan;  

(2) by the Secretary, or by a participant, beneficiary or fiduciary for 
appropriate relief under section 1109 of this title; 

(3) by a participant, beneficiary, or fiduciary (A) to enjoin any act or 
practice which violates any provision of this subchapter or the terms of 
the plan, or (B) to obtain other appropriate equitable relief (i) to redress 
such violations or (ii) to enforce any provisions of this subchapter or the 
terms of the plan . . .32  

In setting out who can bring actions and the kinds of actions that can 
be brought, § 1132(a) is generally understood as exhaustive, both in terms of 
the kinds of suits it authorizes and the kinds of plaintiffs authorized to bring 
suits, if ERISA does not elsewhere provide an exception.33 For example, 
since § 1132(a) does not explicitly set out a claim for bad faith, a federal 
ERISA claim for bad faith does not exist.34 

As set out by subsection (e) of § 1132, federal courts have exclusive 

 

 31.  Id. (citations omitted).  
 32.  29 U.S.C. § 1132(a)(1)–(3) (Supp. II 2014).  
 33.  See Pilot Life Ins. Co. v. Dedeaux, 481 U.S. 41, 48, 54 (1987); Gartner, supra 
note 4, at 244–45. 
 34.  See Torin A. Dorros & T. Howard Stone, Implications of Negligent Selection 
and Retention of Physicians in the Age of ERISA, 21 AM. J.L. & MED. 383, 408 (1995) 
(citing Pilot Life Ins. Co., 481 U.S. at 54, 57). 
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jurisdiction over many civil-enforcement claims.35 Except for benefit-
recovery, rights-enforcement, and future-benefit-clarification suits, as well 
as state-initiated medical child support claims, all ERISA actions must be 
brought in federal court.36 

B. ERISA’s Whistleblower-Protection Provision 

ERISA’s whistleblower-protection provision, found in 29 U.S.C. § 
1140, reads as follows: “It shall be unlawful for any person to discharge, fine, 
suspend, expel, or discriminate against any person because he has given 
information or has testified or is about to testify in any inquiry or proceeding 
relating to this chapter or the Welfare and Pension Plans Disclosure Act.”37 

Section 1140 does not contain its own cause of action. Rather, it 
explicitly refers the aggrieved to 29 U.S.C. § 1132, the central civil 
enforcement mechanism38 discussed above. As a result, much of the law 
applying to standard ERISA civil suits under § 1132(a) also applies to § 1140 
suits because § 1132(a) serves as the effectuating mechanism. 

Section 1140’s power is limited by this statutory association. Courts 
have generally held that § 1140 suits—whatever their form—are linked 
specifically to § 1132(a)(3),39 which allows a “participant, beneficiary, or 
fiduciary”40 to “enjoin” practices violating § 1140, or otherwise to obtain 
“other appropriate equitable relief.”41 The “equitable relief” available under 

 

 35.  29 U.S.C. § 1132(e)(1).  
 36.  Id.; see also ACS Recovery Servs., Inc. v. Griffin, 723 F.3d 518, 523 (5th Cir. 
2013) (en banc) (“ERISA grants federal courts exclusive jurisdiction separate and apart 
from its articulation of causes of action.” (citation omitted)); Am. Family Mut. Ins. Co. 
v. Hollander, 705 F.3d 339, 354 n.8 (8th Cir. 2013) (discussing benefits-due carve-out and 
its effect on jurisdiction). 
 37.  29 U.S.C. § 1140 (2012). The same section also prohibits actions taken to 
interfere with the attainment of benefits. See generally 3 COOKE, supra note 28, § 8:78, 3 
ERISA Practice and Procedure § 8:78. 
 38.  Ingersoll-Rand Co. v. McClendon, 498 U.S. 133, 137 (1990) (quoting Pilot Life 
Ins. Co., 481 U.S. at 52, 54). 
 39.  See Eichorn v. AT&T Corp., 484 F.3d 644, 652 (3d Cir. 2007); Barnhill v. 
Boilermakers Nat’l Health & Welfare Fund, No. 10-2619-CM, 2011 WL 1212183, at *2 
(D. Kan. Mar. 31, 2011). 
 40.  These terms are specifically defined by ERISA. 29 U.S.C. § 1002(7), (8), (21); 
see also Estate of Hirata v. Ida, No. 10–00084 LEK, 2012 WL 3777148, at *8, *10 (D. 
Haw. Aug. 28, 2012) (discussing “participant” and “beneficiary” in the context of 
standing).  
 41.  29 U.S.C. § 1132(a)(3) (Supp. II 2014).  
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this “safety net”42 subsection has been narrowly drawn by the Supreme 
Court to encompass only those forms of relief typically available at equity,43 
constraining the relief available to plaintiffs. As a result, § 1140 offers 
circumscribed remedies in comparison to some other whistleblower laws.44 

C. ERISA and Preemption, Generally 

Under the broad doctrine of preemption, federal law can supersede 
and displace state law. Congress can expressly decide to give its laws 
preemptive effect or, through occupying the field or by creation of conflict, 
those laws can implicitly preempt and therefore supersede state laws.45 
Preemption is ordinarily “a federal defense that exists [when] a federal 
law . . . explicitly prohibits or displaces state regulation in a given field.”46 

As the platonic comprehensive legislative scheme, ERISA contains 
expansive preemption provisions.47 In particular, § 1144(a) of the statute 
expressly preempts “any and all State laws insofar as they may now or 
hereafter relate to any employee benefit plan described in [29 U.S.C. §] 
1003(a),” subject to certain exceptions.48 This broad language has been 
found to preempt many state laws.49 Laws that are not expressly preempted, 
 

 42.  Varity Corp. v. Howe, 516 U.S. 489, 512 (1996) (discussing § 1132(a)(3) as a 
“catchall provision” to provide relief for any statutory violation). 
 43.  Great-W. Life & Annuity Ins. Co. v. Knudson, 534 U.S. 204, 210 (2002). For 
criticism of this approach, see Judith Resnik, Constricting Remedies: The Rehnquist 
Judiciary, Congress, and Federal Power, 78 IND. L.J. 223, 256–67 (2003). 
 44.  For instance, section 15.364 of the Michigan Compiled Laws allows courts to 
award “reinstatement of the employee, the payment of back wages, full reinstatement of 
fringe benefits and seniority rights, actual damages, or any combination of these 
remedies.” MICH. COMP. LAWS ANN. § 15.364 (West 2016). The scope of § 1140 is 
narrower. See, e.g., Nelson v. Wachovia Sec., LLC, No. 07-3162 (DSD/SRN), 2008 WL 
781932, at *5 (D. Minn. Mar. 20, 2008) (denying availability of money damages under § 
1140); Pelosi v. Schwab Capital Mkts., L.P., 462 F. Supp. 2d 503, 513–14 (S.D.N.Y. 2006) 
(denying money damages and explaining the narrow ambit of § 1140); see also Wood v. 
Prudential Ins. Co. of Am., 207 F.3d 674, 678 (3d Cir. 2000) (“Additionally, a state law 
claim may fall within Section [1132(a)] and thus be completely preempted even if the 
plaintiff asks for relief that is not available under Section [1132(a)].”).  
 45.  See, e.g., Crosby v. Nat’l Foreign Trade Council, 530 U.S. 363, 372–73, 372 n.6 
(2000); Viet D. Dinh, Reassessing the Law of Preemption, 88 GEO. L.J. 2085, 2097–100 
(2000).  
 46.  Johnson v. MFA Petroleum Co., 701 F.3d 243, 248 (8th Cir. 2012). 
 47.  Aetna Health Inc. v. Davila, 542 U.S. 200, 208 (2004) (citations omitted). 
 48.  29 U.S.C. § 1144(a) (2012).  
 49.  See 1 COOKE, supra note 28, § 2:11, 1 ERISA Practice and Procedure § 2:11; see 
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but that would conflict with ERISA’s statutory framework, are also 
preempted.50 

The preemptive effect of ERISA extends beyond laws to legal claims 
brought in lawsuits. For instance, state law claims premised on ERISA 
plans—especially those that relate to claims for benefits—can be preempted 
as well and are thus subject to dismissal or denial.51 In effect, preemption can 
provide a substantive defense to a state action or claim on the basis of federal 
law.52 In this Article, this kind of preemption will, for simplicity’s sake, be 
referred to generally as “defensive preemption” or “ordinary preemption,” 
to distinguish it from complete preemption, which is introduced infra. 

D. Removal to Federal Court and Complete Preemption 

1. Basic Federal Removal53 

If a lawsuit is brought in state court that could instead have been 
brought in federal court, a defendant is authorized to transfer—“remove”—
that action to federal court for adjudication.54 In turn, there are two main 
kinds of civil cases that can be brought originally in federal court: diversity 
cases55 and federal question cases.56 Many removal disputes arise from 

 

also Paul M. Secunda, Sorry, No Remedy: Intersectionality and the Grand Irony of 
ERISA, 61 HASTINGS L.J. 131, 136–45 (2009) (discussing the breadth of § 1144(a) 
preemption).  
 50.  See Sherfel v. Newson, 768 F.3d 561, 568 (6th Cir. 2014) (“Conventional conflict 
pre-emption principles require pre-emption where compliance with both federal and 
state regulations is a physical impossibility, or where state law stands as an obstacle to 
the accomplishment and execution of the full purposes and objectives of Congress.” 
(quoting Boggs v. Boggs, 520 U.S. 883, 844 (1997)). 
 51.  Pilot Life Ins. Co. v. Dedeaux, 481 U.S. 41, 47–48 (1987); see Menkes v. 
Prudential Ins. Co. of Am., 762 F.3d 285, 296–97 (3d Cir. 2014).  
 52.  Firstcom, Inc. v. Qwest Corp., 555 F.3d 669, 677 (8th Cir. 2009) (citing Stuart 
Weitzman, LLC v. Microcomputer Res., Inc., 542 F.3d 859, 864 n.4 (11th Cir. 2008)).  
      53.  This topic is explored at greater length in many law review articles and 
treatises. See generally 14C CHARLES ALAN WRIGHT ET AL., FEDERAL PRACTICE AND 

PROCEDURE §§ 3721–3740 (4th ed. 2008), Westlaw (database updated Apr. 2015), 14C 
Fed. Prac. & Proc. Juris. § 3729 (4th ed.); Heather R. Barber, Article, Removal and 
Remand, 37 LOY. L.A. L. REV. 1555 (2004). The discussion above is intended as but a 
simplified summary.  
 54.  28 U.S.C. § 1441(a) (2012).  
 55.  Id. § 1332. 
 56.  Id. § 1331. 
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diversity jurisdiction,57 but this Article will focus on federal question 
jurisdiction. 

Under 28 U.S.C. § 1331, which sets forth the statutory requirements for 
federal question jurisdiction, federal courts have subject matter jurisdiction 
over “all civil actions arising under the Constitution, laws, or treaties of the 
United States.”58 “Arises under” is understood to mean “either that federal 
law creates the cause of action or that the plaintiff’s right to relief necessarily 
depends on resolution of a substantial question of federal law.”59 If a claim 
relies on a cause of action created by federal law, federal courts have 
jurisdiction.60 

From a pleading standpoint, invoking federal subject matter 
jurisdiction is distinct from successfully stating a federal claim, as the Federal 
Rules of Civil Procedure themselves make clear.61 A failure to state a claim 
upon which relief could be granted62 is generally a merits determination and 
not a jurisdictional one. As the Supreme Court has emphasized, only wholly 
frivolous and insubstantial federal claims suggest an actual defect of “arising 
 

 57.  See, e.g., Wivell v. Wells Fargo Bank, N.A., 773 F.3d 887, 893 (8th Cir. 2014). 
 58.  28 U.S.C. § 1331. See 13D CHARLES ALAN WRIGHT ET AL., FEDERAL PRACTICE 
AND PROCEDURE § 3562 (3d ed. 1998), Westlaw (database updated Apr. 2015), 13D Fed. 
Prac. & Proc. Juris. § 3562 (3d ed.), for an in-depth discussion of the meaning of “arising 
under.” See also id. § 3566 (discussing the “arising under” requirements of centrality and 
substantiality in the context of the well-pleaded complaint rule).  
 59.  Empire HealthChoice Assurance, Inc. v. McVeigh, 547 U.S. 677, 690 (2006) 
(citation omitted); see also Grable & Sons Metal Prods. v. Darue Eng’g & Mfg., 545 U.S. 
308, 312 (2005). The “resolution of a substantial question” prong of this test is itself 
somewhat complex, see Grable, 545 U.S. at 312–14; MHA LLC v. HealthFirst, Inc., 629 
F. App’x 409, 412 (3d Cir. 2015), and is outside of the general scope of this Article.  
 60.  See, e.g., Perpetual Sec., Inc. v. Tang, 290 F.3d 132, 137 (2d Cir. 2002). Note that 
simply mentioning a federal law is not enough to confer federal jurisdiction. See Tinner 
v. Farmers Ins. Co., 504 F. App’x 710, 714 (10th Cir. 2012) (refusing to exercise 
jurisdiction when text of complaint failed to explain the federal basis of suit); ARCO 
Envtl. Remediation, L.L.C. v. Dep’t of Health & Envtl. Quality of the State of Mont., 
213 F.3d 1108, 1113 (9th Cir. 2000) (“The fact that ARCO’s complaint makes repeated 
references to CERCLA does not mean that CERCLA creates the cause of action under 
which ARCO sues.”); see also Franchise Tax Bd. of State of Cal. v. Constr. Laborers 
Vacation Tr. for S. Cal., 463 U.S. 1, 13 (1983) (noting that claim “expressly refer[ring] to 
ERISA” was based on California state law). 
 61.  Compare FED. R. CIV. P. 12(b)(6) (motion to dismiss for failure to state a claim), 
with FED. R. CIV. P. 12(b)(1) (motion to dismiss for lack of subject matter jurisdiction).  
       62.  See Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007) (requiring “only 
enough facts to state a claim to relief that is plausible on its face”). 
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under” jurisdiction—a “low bar” to vault.63 

Following from the above, the general rule of removal is simple: if a 
plaintiff files a complaint in state court that fits into the federal courts’ 
jurisdiction—or if federal jurisdiction becomes clear after the filing of 

 

 63.  See Shapiro v. McManus, 136 S. Ct. 450, 455–56 (2015). Put another way, 
“Dismissal for lack of subject-matter jurisdiction because of the inadequacy of the 
federal claim is proper only when the claim is ‘so insubstantial, implausible, foreclosed 
by prior decisions of this Court, or otherwise completely devoid of merit as not to involve 
a federal controversy.’” Steel Co. v. Citizens for a Better Env’t, 523 U.S. 83, 89 (1998) 
(citations omitted); see also Tang, 290 F.3d at 137. Cases from lower courts generally 
follow this approach, although there are some moments of wavering. For instance, a 
common civil rights suit under 42 U.S.C. § 1983 requires a plaintiff to show a deprivation 
of federal or constitutional rights by a person acting under color of state law. 42 U.S.C. 
§ 1983 (2012). While decisions abound about a lack of subject matter jurisdiction in the 
absence of state action, many of these arise where a pro se plaintiff has not bothered to 
plead state action or has lodged a § 1983 suit against parties who plainly are not state 
actors, implicating the frivolity exception to jurisdiction. See, e.g., Guinn v. Farmers Ins. 
Co., 563 F. App’x 653, 655 (10th Cir. 2014) (“Because Farmers is a private insurer rather 
than a state actor, Plaintiff does not have a federal claim that can support § 1331 
jurisdiction.”); Turner v. Spaley, 501 F. App’x 101, 103 (3d Cir. 2012) (per curiam) 
(holding no federal jurisdiction because plaintiff failed to identify violations of 
constitutional rights and lodged complaint only against private party); Luckett v. 
Rosenthal, No. 92-55639, 1993 WL 171383, at *1 (9th Cir. May 21, 1993) (finding no 
federal jurisdiction where plaintiff failed to state a basis for court’s jurisdiction and 
claims were directed at non-state parties); see also Agudas Chasidei Chabad of U.S. v. 
Russian Fed’n, 528 F.3d 934, 940 (D.C. Cir. 2008). By contrast, the weight of state action 
decisions suggest that the element of state action, if well-pleaded, is a merits component 
of a claim and not a jurisdictional one. See, e.g., Am. Mfrs. Mut. Ins. Co. v. Sullivan, 526 
U.S. 40, 50 (1999) (discussing state action without reference to jurisdiction); Reale v. 
Wake Cty. Human Servs., 480 F. App’x 195, 197 & n.1 (4th Cir. 2012) (per curiam) 
(holding that invocation of state action in § 1983 child custody due process complaint 
sufficed to confer jurisdiction but expressly withholding opinion on viability of the 
complaint regarding state action); Alberto San, Inc. v. Consejo de Titulares del 
Condominio San Alberto, 522 F.3d 1, 3 (1st Cir. 2008) (citation omitted) (“We would be 
reluctant to say these § 1983 and state action questions are so clearly lacking as to make 
the federal question insubstantial for jurisdictional purposes.”); Boyle v. Governor’s 
Veterans Outreach & Assistance Ctr., 925 F.2d 71, 74 (3d Cir. 1991) (“Accordingly, 
where the motion to dismiss is based on the lack of state action, dismissal is proper only 
pursuant to Fed. R. Civ. P. 12(b)(6) for failure to state a claim and not under Rule 
12(b)(1) for lack of jurisdiction.” (citations omitted)); see also Paeste v. Gov’t of Guam, 
798 F.3d 1228, 1234–35 (9th Cir. 2015) (joining other circuits and holding that whether a 
party is a “person” under § 1983 is not a jurisdictional question). Thus, as a general 
matter, it is safe to say that “the failure to state a claim cognizable under federal law is 
distinct from holding that a court lacks subject matter jurisdiction.” ACS Recovery 
Servs., Inc. v. Griffin, 723 F.3d 518, 523 (5th Cir. 2013) (en banc). 
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another document in the case—a defendant can, with certain restrictions, file 
a notice of removal and transfer the case to federal court.64 The Supreme 
Court has restated the general rule of removal in a restrictive context: except 
if Congress legislates to the contrary, “a case is not properly removed to 
federal court unless it might have been brought there originally.”65 

A plaintiff displeased with finding himself or herself in a federal 
forum—and there are many reasons why he or she might prefer to be in state 
court, such as a lack of familiarity with federal practice or the state court’s 
perceived friendliness to his claims66—has the option of filing a motion to 
remand the case back to state court.67 Such a motion can be premised on a 
defect in the removal process or on the absence of federal jurisdiction.68 But 
the plaintiff is not compelled to seek remand, although if subject matter 
jurisdiction is lacking it may be fait accompli.69 In the words of Judge 
Easterbrook: “Having found himself in federal court after removal, the 
plaintiff may want to stay there.”70 A plaintiff who does decide to stay in the 
federal forum is not required to re-plead unless otherwise ordered by the 
district court.71 

2. Removal and the Well-Pleaded Complaint Rule 

Although the power to remove is generally the defendant’s, the 
plaintiff is not powerless in the struggle over the proper forum—far from it. 
The real key to the plaintiff’s power is the “canonical” well-pleaded 
complaint rule, which limits consideration of federal jurisdiction to the 
plaintiff’s statement of his or her claim.72 “[T]he plaintiff is considered 

 

 64.  See 28 U.S.C. §§ 1441–1446 (2012).  
 65.  Okla. Tax Comm’n v. Graham, 489 U.S. 838, 840 (1989) (per curiam) (citing 28 
U.S.C. § 1441(a)). 
 66.  Barber, supra note 53, at 1555; see also Barlow v. Colgate Palmolive Co., 772 
F.3d 1001, 1015–16 (4th Cir. 2014) (en banc) (Davis, J., dissenting) (discussing the 
“decades-old, hand-to-hand combat which characterizes removal/remand litigation in 
federal district courts”). 
 67.  28 U.S.C. § 1447(c).  
 68.  Id. 
 69.  See id.  
 70.  In re Cont’l Cas. Co., 29 F.3d 292, 294 (7th Cir. 1994). 
 71.  FED. R. CIV. P. 81(c)(2). 
 72.  Hawai’i ex rel. Louie v. HSBC Bank Nev., 761 F.3d 1027, 1034 (9th Cir. 2014); 
see, e.g., Vaden v. Discover Bank, 556 U.S. 49, 60 (2009) (quoting Louisville & Nashville 
R.R. Co. v. Mottley, 211 U.S. 149, 152 (1908)); 15 JAMES WM. MOORE ET AL., MOORE’S 
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master of his complaint and may choose not to assert a federal right that is 
available and thus rely solely on rights created by state law . . . .”73 

In other words, if the complaint relies entirely on state law—eschewing 
federal causes of action while skirting complete diversity—federal 
jurisdiction can be avoided.74 By extension, actions taken by the defendant—
counterclaims and anticipated defenses—generally cannot themselves 
confer federal jurisdiction.75 For instance, defensive preemption cannot 
support removal to federal court so long as the complaint does not state a 
federal cause of action and so long as other bases for removal (such as 
diversity) are not in play.76 

 

 

 

FEDERAL PRACTICE § 103.40 (3d ed. 1999); 13D WRIGHT ET AL., supra note 58, § 3566, 
13D Fed. Prac. & Proc. Juris. § 3566 (3d ed.); see also Robert A. Cohen, Note, 
Understanding Preemption Removal Under ERISA § 502, 72 N.Y.U. L. REV. 578, 580–
84 (1997) (discussing the well pleaded complaint rule). 
 73.  14B WRIGHT ET AL., supra note 53, § 3722, 14B Fed. Prac. & Proc. Juris. § 3722 
(4th ed.) (discussing and criticizing the well-pleaded complaint rule); see also 15 MOORE 
ET AL., supra note 72, § 103.41.  
 74.  See Caterpillar, Inc. v. Williams, 482 U.S. 386, 392 (1987); Pascack Valley Hosp., 
Inc. v. Local 464A UFCW Welfare Reimbursement Plan, 388 F.3d 393, 398 (3d Cir. 2004) 
(“Under the ‘well-pleaded complaint’ rule, the plaintiff is ordinarily entitled to remain 
in state court so long as its complaint does not, on its face, affirmatively allege a federal 
claim.” (citing Beneficial Nat’l Bank v. Anderson, 539 U.S. 1, 6 (2003))); cf. City of Chi. 
v. Int’l Coll. of Surgeons, 522 U.S. 156, 164 (1997) (“By raising several claims that arise 
under federal law, ICS subjected itself to the possibility that the City would remove the 
case to the federal courts.” (citation omitted)).  
 75.  Vaden, 556 U.S. at 60 & n.10 (citing Holmes Grp., Inc. v. Vornado Air 
Circulation Sys., Inc., 535 U.S. 826, 830–32 (2002)); 13D WRIGHT ET AL., supra note 58, 
§ 3566, 13D Fed. Prac. & Proc. Juris. § 3566 (3d ed.).  
 76.  See, e.g., Wurtz v. Rawlings Co., 761 F.3d 232, 238 (2d Cir. 2014) (“As an 
ordinary defensive preemption claim, express preemption cannot support federal 
jurisdiction because it would not appear on the face of a well-pleaded complaint.” 
(citations omitted)); Ne. Rural Elec. Mbrshp. Corp. v. Wabash Valley Power Ass’n, 707 
F.3d 883, 890 (7th Cir. 2013) (“Federal defenses to a well-pleaded complaint, such as 
preemption or preclusion, do not provide a basis for removal.” (citation omitted)); 14B 
WRIGHT ET AL., supra note 53, § 3722.2, 14B Fed. Prac. & Proc. Juris. § 3722.2 (4th ed.) 
(“Ordinary preemption will not permit removal. Even if the defense of federal 
preemption is anticipated by the plaintiff and negated in the complaint, the complaint 
would not be well-pleaded and thus, . . . would not create federal jurisdiction and permit 
removal.”).  
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3. Complete Preemption as an Exception to the Well-Pleaded Complaint 
Rule 

Since federal practice abhors simple rules, the supposedly canonical 
well-pleaded complaint rule has a “but” called “complete preemption.” 
Sometimes described as an exception or corollary to the well-pleaded 
complaint rule,77 complete preemption departs from the idea that the 
plaintiff ordinarily controls the forum through his crafting of the claims and 
naming of the parties implicated by the lawsuit. 

The scare quotes deployed above are earned because the doctrine’s 
very name is misleading.78 By effect, it really has little to do with the 
defensive preemption with which most lawyers are familiar. Were there to 
be a doctrine-naming mulligan, a good alternative would be “claim 
conversion,” because rather than knock out or bar a claim or law—the end 
result of defensive preemption—complete preemption converts a state law 
claim into a federal one on the theory that federal law so occupies the field 

 

 77.  See, e.g., Stewart v. U.S. Bancorp, 297 F.3d 953, 958 (9th Cir. 2002); Balcorta v. 
Twentieth Century-Fox Film Corp., 208 F.3d 1102, 1107 (9th Cir. 2000); Schmeling v. 
NORDAM, 97 F.3d 1336, 1339 (10th Cir. 1996); see also 14B WRIGHT ET AL., supra note 
53, § 3722.2, 14B Fed. Prac. & Proc. Juris. § 3722.2 (4th ed.) (“[S]ince a claim that truly 
is created by federal law does appear on the face of the well-pleaded complaint, the 
complete preemption rule often is regarded as a corollary of, rather than an exception 
to, the well-pleaded complaint rule.”); Cohen, supra note 72, at 585.  
 78.  The confusion caused by the “complete preemption” label has been recognized 
by many federal courts and other authorities. See, e.g., Retail Prop. Tr, v. United Bhd. of 
Carpenters, 768 F.3d 938, 948–49 (9th Cir. 2014) (referencing extensive confusion when 
discussing different preemption doctrines); Fayard v. Ne. Vehicle Servs., LLC, 533 F.3d 
42, 45 (1st Cir. 2008) (“[T]he doctrine is well established, although perhaps poorly 
named . . . .” (citing Sullivan v. Am. Airlines, Inc., 424 F.3d 267, 273 n.7 (2d Cir. 2005)); 
Lontz v. Tharp, 413 F.3d 435, 440 (4th Cir. 2005) (“In assessing whether defendants have 
carried their burden, we may not conflate ‘complete preemption’ with ‘conflict’ or 
‘ordinary’ preemption. While these two concepts are linguistically related, they are not 
as close kin jurisprudentially as their names suggest.”); Speciale v. Seybold, 147 F.3d 612, 
615 (7th Cir. 1998) (“Although the ‘complete preemption’ doctrine has become fully 
accepted, confusion remains because the complete preemption doctrine ‘is not a 
preemption doctrine but rather a federal jurisdiction doctrine.’” (quoting Lister v. Stark, 
890 F.2d 941, 943 n.1 (7th Cir. 1989))); 15 MOORE ET AL., supra note 72, § 103.45 (“[T]he 
[complete preemption] label is unfortunate because the doctrine is not one of 
preemption, but rather one of federal jurisdiction.”); Vicki Lawrence MacDougall, The 
“Shared Risk” of Potential Tort Liability of Health Maintenance Organizations and the 
Defense of ERISA Preemption, 32 VAL. U. L. REV. 855, 900 n.237 (1998) (describing the 
term “complete preemption” as “misleading”).  
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that the state claim is, was, and always will be a federal claim in disguise.79 
Complete preemption and ordinary preemption share an origin story—the 
intent of Congress and the scope of the federal law at issue—but lead to 
vastly different results. While one kind of preemption is a theory of 
jurisdiction, the other “contests whether a particular claim may be 
litigated.”80 

The jurisprudential history of this complex doctrine has been ably 
charted elsewhere,81 but in brief, it sprang into being in 196882 and was 
explicitly extended to ERISA in the 1980s.83 As of the time of writing, the 
Supreme Court has recognized complete preemption only in the context of 
selected parts of ERISA, the Labor Management Relations Act, and the 
National Bank Act, although many other federal courts have ventured 
further.84 

Complete preemption has evolved somewhat since its original 
formulation. Explaining the modern-day understanding of complete 
preemption in 2003’s Beneficial National Bank v. Anderson, Justice Stevens 
wrote: 

 

 79.  Caterpillar, Inc., 482 U.S. at 393; see also Giles v. NYLCare Health Plans, Inc., 
172 F.3d 332, 337 (5th Cir. 1999) (describing complete preemption as “transmogrifying” 
a state claim into a federal claim).  
 80.  Carlson v. Arrowhead Concrete Works, Inc., 445 F.3d 1046, 1049 n.2 (8th Cir. 
2006). 
 81.  For an excellent and in-depth look at the doctrine from birth through Beneficial 
National Bank v. Anderson, 539 U.S. 1 (2003), see Tarkington, supra note 12, at 229–45; 
see also 15 MOORE ET AL., supra note 72, § 103.45; 14B WRIGHT ET AL., supra note 52, § 
3722.2, 14B Fed. Prac. & Proc. Juris. § 3722.2 (4th ed.). For a single-paragraph summary, 
see Fayard, 533 F.3d at 45–46. 
  82. See Avco Corp. v. Aero Lodge No. 735, Int’l Ass’n of Machinists, 390 U.S. 557 
(1968); Tarkington, supra note 12, at 237–38. But see Garrick B. Pursley, Rationalizing 
Complete Preemption After Beneficial National Bank v. Anderson: A New Rule, a New 
Justification, 54 DRAKE L. REV. 371, 397–98 (2006) (arguing that Avco should not be 
considered a complete preemption decision).    
 83.  Metro. Life Ins. Co. v. Taylor, 481 U.S. 58, 63–64, 66–67 (1987) (extending 
doctrine of complete preemption to ERISA).  
 84.  See Johnson v. MFA Petroleum Co., 701 F.3d 243, 248 (8th Cir. 2012) 
(comparing limited scope of Supreme Court holdings with broader scope of Eighth 
Circuit holdings); GlobeRanger Corp. v. Software AG, 691 F.3d 702, 706 (5th Cir. 2012) 
(joining other circuits to hold that section 301(a) of the Copyright Act completely 
preempts state law claims); 15 MOORE ET AL., supra note 72, § 103.45; Tarkington, supra 
note 12, at 245–50 (describing the breadth of post-Beneficial complete preemption 
jurisprudence among the circuits).  
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[A] state claim may be removed to federal court in only two 
circumstances—when Congress expressly so provides . . . or when a 
federal statute wholly displaces the state-law cause of action through 
complete pre-emption. When the federal statute completely pre-empts the 
state-law cause of action, a claim which comes within the scope of that 
cause of action, even if pleaded in terms of state law, is in reality based on 
federal law. This claim is then removable under 28 U.S.C. § 1441(b), 
which authorizes any claim that “arises under” federal law to be 
removed to federal court. In the two categories of cases where this Court 
has found complete pre-emption[,] . . . the federal statutes at issue 
provided the exclusive cause of action for the claim asserted and also set 
forth procedures and remedies governing that cause of action.85 

Thus, when a plaintiff attempts to bring a state law claim that falls 
within the scope of one of the “quite rare” statutes that wholly displace state 
law, that claim is really a federal claim and should be treated like one.86 In 
effect, it is converted into the displacing federal claim87 from the original, 
mislabeled state claim.88 Since a “federal” claim now “appear[s] on the face 

 

 85.  Beneficial, 539 U.S. at 8 (emphasis added) (footnotes omitted). At least one 
commentator has observed that Beneficial clarified and displaced earlier articulations of 
the rule. See Seinfeld, supra note 15, at 548, 551–53. But commentators have also 
criticized the expansion of the scope of the complete preemption doctrine under 
Beneficial. See Tarkington, supra note 12, at 255–91 (addressing Beneficial and the 
expansion of complete preemption as it relates to the Interstate Commerce Act).  
 86.  Johnson, 701 F.3d at 248. Courts and commentators sometimes refer to 
complete preemption under the subheading of the “artful pleading” doctrine. See, e.g., 
Citadel Sec., LLC v. Chi. Bd. Options Exch., Inc., 808 F.3d 694, 701 (7th Cir. 2015); Hall 
v. N. Am. Van Lines, Inc., 476 F.3d 683, 687 (9th Cir. 2007); see also 14B WRIGHT ET AL., 
supra note 53, § 3722, 14B Fed. Prac. & Proc. Juris. § 3722 (4th ed.) (discussing the 
broader artful pleading doctrine). Because complete preemption applies equally to 
plaintiffs who purposefully “plead around” federal law, those who harbor no such intent, 
and all gray shades in between, the negative implication of the “artful” label is sometimes 
undeserved (assuming, for the moment, that there is something untoward about trying 
to avoid running head-first into a complex federal law). See Cal. Dep’t of Health Care 
Servs. v. Dir., Cal. Office of Admin. Hearings, No. 1:13-CV-01858-LJO, 2014 WL 670177, 
at *4 (E.D. Cal. Feb. 20, 2014) (“[I]t is perfectly appropriate for a plaintiff to avoid 
federal jurisdiction by pleading solely state-law claims.”), report and recommendation 
adopted, No. 1:13-CV-01858-LJO, 2014 WL 931819 (E.D. Cal. Mar. 10, 2014). 
 87.  Johnson, 701 F.3d at 252. Because of this conversion effect, courts have viewed 
the absence of a federal cause of action as a strong presumption against finding that a 
federal statute completely preempts state law. See id. (collecting cases).  
 88.  See King v. Marriott Int’l, Inc. (King II), 337 F.3d 421, 425 (4th Cir. 2003) 
(describing complete preemption as fixing a “mislabeled federal claim”), sum. judm’t for 
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of the complaint,” the case can be removed to federal court under 28 U.S.C. 
§ 1441(b).89 However, all other things being equal (not generally the case 
with ERISA, due to the exclusive grant of jurisdiction in 29 U.S.C. 
§ 1332(e)), the claim in its converted form could still remain in state court.90 
As with removal in general, of course, showing that complete preemption 
applies remains the defendant’s burden—so long as the plaintiff files a 
motion to remand, at least.91 

Thus, in the Beneficial case from which Justice Stevens’ above quote is 
excerpted, a suit brought to recover damages from a bank under common 
law usury principles and a state usury statute was completely preempted by 

 

defendant granted, No. 219582, 2004 WL 5138368 (Md. Cir. Ct. Mar. 11, 2004), aff’d, 866 
A.2d 895 (Md. Ct. Spec. App. 2005); see also Ritchie v. Williams, 395 F.3d 283, 287 (6th 
Cir. 2005) (“The bulk of the Williams group’s state law claims must be recharacterized 
as copyright infringement and copyright ownership claims.” (footnote omitted)); 15 
MOORE ET AL., supra note 72, § 103.45 (discussing “characterization” preemption, a 
category into which complete preemption falls; it in “no way avoids or defeats plaintiff’s 
suit,” as “the goal is to establish federal jurisdiction”). 
 89.  Darcangelo v. Verizon Commc’ns, Inc., 292 F.3d 181, 187 (4th Cir. 2002). 
 90.  See Vaden v. Discover Bank, 556 U.S. 49, 61 n.12 (2009).  
 91.  See Kelsey-Seybold Med. Grp. PA v. Great-W. Healthcare of Tex., Inc., 611 F. 
App’x 841, 841–42 (5th Cir. 2015) (per curiam) (assigning the burden to the defendant 
and concluding that it had not been met); Moore-Thomas v. Alaska Airlines, Inc., 553 
F.3d 1241, 1243–44 (9th Cir. 2009) (assigning removal burden to defendant in a complete 
preemption removal dispute), superseded on other grounds by 28 U.S.C. § 1446(c)(2)(B) 
(2012); Fayard v. Ne. Vehicle Servs., LLC, 533 F.3d 42, 48 (1st Cir. 2008) (requiring 
defendants to demonstrate that the federal statute provides the cause of action identified 
for complete preemption removal); Marcella v. Capital Dist. Physicians’ Health Plan, 
Inc., 293 F.3d 42, 44, 46 (2d Cir. 2002) (“In such ‘complete preemption’ cases, the burden 
is on the defendant, as the party asserting federal jurisdiction, to demonstrate the 
propriety of removal.” (citations omitted)); Dukes v. U.S. Healthcare, Inc., 57 F.3d 350, 
359 (3d Cir. 1995). For district court cases, see, e.g., DeJoseph v. Cont’l Airlines, Inc., 18 
F. Supp. 3d 595, 597, 604 (D.N.J. 2014) (“The Defendants have failed to meet their 
burden of showing that the Court has subject matter jurisdiction [over] this case.”); Khan 
v. Kaiser Found. Health Plan, Inc., No. C 10-04704 SBA, 2011 WL 445940, at *1, *4 (N.D. 
Cal. Feb. 3, 2011) (“The law is clear that the removing defendant always has the burden 
of establishing that the removal is proper. As such, it was incumbent upon Kaiser to 
establish that both prongs of Davila’s test for complete preemption have been satisfied.” 
(citations omitted)); Crase v. Shasta Beverages, Inc., No. 2:10-cv-00507, 2011 WL 94615, 
at *1, *4 (S.D. Ohio Jan. 10, 2011) (“Here, . . . it is simply not clear from the allegations 
in the complaint whether or not plaintiff is attempting to vindicate his rights under 
section 1140 or whether, as plaintiff maintains, he is simply including a loss of benefits 
under an ERISA-based plan as part of his damages. As a result, defendants have failed 
to meet their burden of showing that plaintiff’s claim is preempted by ERISA.”). 
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sections 85 and 86 of the National Bank Act.92 Because of the operation of 
complete preemption, those federal causes of action provided “the exclusive 
cause of action for such claims, [and] there [was], in short, no such thing as a 
state-law claim of usury against a national bank.”93 Complete preemption 
completely reclassified the state common law and statutory claims as the 
coordinate, displacing federal claims. 

4. Full Circle: Complete Preemption and ERISA 

As mentioned above, in 1987 the Supreme Court held in Metropolitan 
Life Insurance Co. v. Taylor that the civil enforcement provision of ERISA, 
29 U.S.C. § 1132(a), was one of those few statutes that completely preempts 
state claims.94 Justice O’Connor wrote that Congress had “clearly manifested 
an intent to make causes of action within the scope of the civil enforcement 
provisions of § [1132(a)] removable to federal court,” and as a result, state 
common-law claims falling within § 1132(a) were removable to federal court 
as federal claims.95 

Metropolitan was decided in 1987, but it was not until 2004 that the 
Supreme Court set forth one of its favored multi-part tests for determining 
when complete preemption actually applied.96 According to Justice 
 

 92.  See Beneficial Nat’l Bank v. Anderson, 539 U.S. 1, 3–5 (2003) (citing 12 U.S.C. 
§§ 85–86 (2000)). 
 93.  Id. at 11. 
 94.  See Metro. Life Ins. Co. v. Taylor, 481 U.S. 58, 66–67 (1987). 
 95.  Id. While there was some initial confusion as to whether complete preemption 
applied to all § 1132(a) claims or just to claims falling under the specific subsection in 
question—§ 1132(a)(1)(B), for benefits—the doctrine was rapidly extended to § 1132(a) 
in general. See Kalo v. Moen Inc., 93 F. Supp. 2d 869, 872–73 (N.D. Ohio 2000) (collecting 
cases). 
 96.  See Aetna Health Inc. v. Davila, 542 U.S. 200, 210 (2004). It should be noted 
that many of the early complete preemption cases from the courts of appeals struggled 
to craft a coherent rationale from the Supreme Court’s initial forays. These earlier cases 
are, as a result, not quite as precise as efforts from the late 1990s onward, and are 
occasionally wrong in light of subsequent developments in the law. See, e.g., Fitzgerald 
v. Codex Corp., 882 F.2d 586, 587–90 (1st Cir. 1989) (holding claim “related to” ERISA 
plan and was thus completely preempted; deciding to reach whether a federal claim had 
been pleaded even though “not properly raised below”; and holding that the plaintiff’s 
claim was, in fact, valid under § 1140, thereby narrowly avoiding the paradox at the 
center of this Article); see also Giles v. NYLCare Health Plans, Inc., 172 F.3d 332, 338 
(5th Cir. 1999) (noting that a 1993 decision that mixed ordinary and complete 
preemption was not binding precedent “because it directly conflict[ed] with [Fifth 
Circuit] and Supreme Court precedent that [held] that ERISA conflict preemption does 
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Thomas’s opinion for the Court in Aetna Health Inc. v. Davila, a state claim 
is completely preempted by ERISA § 1132(a) if: (1) the plaintiff could have 
brought the claim under § 1132(a), and (2) “there is no other independent 
legal duty that is implicated by a defendant’s actions.”97 If those two 
conditions are satisfied, then the non-ERISA state claim in question is, in 
reality, an ERISA claim falling under the § 1132(a) civil enforcement 
mechanism, is completely preempted, and is removable.98 

Note that, under Davila, the relief requested by the plaintiff is not 
relevant to the removal inquiry.99 Further, since § 1140 claims are effectuated 
through § 1132(a), a state claim that is really a § 1140 claim is also subject to 
complete preemption.100 

While announced in the context of ERISA, the two-part Davila test 
has been instructive to complete preemption questions in other areas of law, 
too.101  

 

not make a state cause of action federal”). 
 97.  542 U.S. at 210. The test is conjunctive. See Wurtz v. Rawlings Co., 761 F.3d 
232, 243 (2d Cir. 2014); N.J. Carpenters v. Tishman Constr. Corp. of N.J., 760 F.3d 297, 
303 (3d Cir. 2014); Gardner v. Heartland Indus. Partners, LP, 715 F.3d 609, 613 (6th Cir. 
2013); Borrero v. United HealthCare of N.Y., Inc., 610 F.3d 1296, 1304 (11th Cir. 2010); 
Marin Gen. Hosp. v. Modesto & Empire Traction Co., 581 F.3d 941, 947 (9th Cir. 2009). 
And while Davila discussed only § 1132(a)(1)(B), the test is used for § 1132(a) more 
generally. See, e.g., Fossen v. Blue Cross & Blue Shield of Mont. Inc., 660 F.3d 1102, 1108 
(9th Cir. 2011). The scope of Davila’s second prong has occasioned much commentary, 
see Gardner, 715 F.3d at 613–15, most of which is outside of the scope of this Article—
although it is worth pondering how elegantly it might be ported outside of the ERISA 
context.  
 98.  See Davila, 542 U.S. at 210.  
 99.  See Wood v. Prudential Ins. Co. of Am., 207 F.3d 674, 678 (3d Cir. 2000) 
(“Additionally, a state law claim may fall within Section [1132(a)] and thus be completely 
preempted even if the plaintiff asks for relief that is not available under Section 
[1132(a)].”). 
 100.  See Ingersoll-Rand Co. v. McClendon, 498 U.S. 133, 144–45 (1990); Wood, 207 
F.3d at 678–79; Sorosky v. Burroughs Corp., 826 F.2d 794, 800 (9th Cir. 1987); Harris v. 
Mich. Consol. Gas Co., 117 F. Supp. 2d 642, 645 (E.D. Mich. 2000). 
 101.  See, e.g., Hawai’i ex rel. Louie v. HSBC Bank Nev., 761 F.3d 1027, 1037 (9th Cir. 
2014) (relying on Davila in the banking context). However, with regard to other areas of 
law, courts have promulgated their own standards, although some do appear to resemble 
the basic idea of Davila, requiring a distinct cohesion between the claim asserted and the 
preempting federal claim. Thus, with regard to completely preempted copyright claims, 
the Second Circuit ports its earlier defensive preemption jurisprudence, see Briarpatch 
Ltd. v. Phx. Pictures, Inc., 373 F.3d 296, 305 (2d Cir. 2004) (citing Nat’l Basketball Ass’n 
v. Motorola, Inc., 105 F.3d 841, 848 (2d Cir. 1997)), which incorporates aspects of 
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The implications of the Davila test (and its circuit equivalents) form 
the centerpiece of this Article and will be explored further below. For now, 
it suffices to say that some courts, recognizing that only a limited class of 
plaintiffs is actually eligible to sue under § 1132(a),102 have broken down the 
Davila first prong further, requiring the plaintiff to actually be “the type of 
party who can bring a claim pursuant to § [1132(a)]” before proceeding to 
the two central Davila prongs.103 

E. “Defensive” Versus “Complete” Preemption Under ERISA 

As shown above, ERISA defensive preemption and complete 
preemption have completely different effects.104 Complete preemption 
converts claims that could fall under § 1132(a) into actual § 1132(a) claims, 
allowing for removal to federal court.105 It applies only if the two-part Davila 

 

“qualitatively different” and non-preempted state claims. See id. at 305–06. The 
dissonance between the porting of old defensive preemption and field preemption tests 
and the variation of the Davila standard in ERISA cases has not, to my knowledge, been 
explored, although it may be the result of the Beneficial case’s apparent expansion of the 
breadth of complete preemption doctrine. See Seinfeld, supra note 15, at 572–77 
(suggesting convergence between field preemption and complete preemption).  
 102.  For instance, claims by a plaintiff who is not a “participant” or “beneficiary” 
per ERISA’s definitions do not fall within the scope of some of the ERISA civil 
enforcement subsections. See Thurman v. Pfizer, Inc., 484 F.3d 855, 860 (6th Cir. 2007). 
 103.  Arditi v. Lighthouse Int’l, 676 F.3d 294, 299 (2d Cir. 2012); see also Hansen v. 
Harper Excavating, Inc., 641 F.3d 1216, 1222–23 (10th Cir. 2011) (discussing 
jurisdictional dimension of membership in one of the groups specified in § 1132(a)); 
Sonoco Prods. Co. v. Physicians Health Plan, Inc., 338 F.3d 366, 372 (4th Cir. 2003) 
(adopting functionally equivalent test before Davila); Chandler v. HUB Int’l Midwest, 
Ltd., No. 14-2108, 2015 WL 915345, at *3 (E.D. La. Mar. 2, 2015) (“Because Plaintiff is 
suing as a former employee and not as an ERISA plan participant, beneficiary, or 
fiduciary, she could not have brought her claims under § [1132] of ERISA.”); Nahigian 
v. Leonard, 233 F. Supp. 2d 151, 170–71 (D. Mass. 2002) (collecting cases on statutory 
standing). Some pre-Davila Circuit tests also emphasized the requirement that the 
plaintiff have statutory standing and have a claim falling within the scope of the relied-
upon ERISA provision. See, e.g., Sonoco Prods. Co., 338 F.3d at 372 (requiring threshold 
standing inquiry for complete preemption); Butero v. Royal Maccabees Life Ins. Co., 
174 F.3d 1207, 1212 (11th Cir. 1999) (setting out four-step test including standing and 
compensatory relief elements); Jass v. Prudential Health Care Plan, Inc., 88 F.3d 1482, 
1487 (7th Cir. 1996) (setting forth three-part test incorporating standing and scope 
requirements). 
 104.  See supra Part II.D. 
 105.  E.g., Caterpillar, Inc. v. Williams, 482 U.S. 386, 393 (1987).  
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test (or an equivalent) is met.106 Rather than knocking out claims, it 
recharacterizes them, and in doing so, creates potential federal jurisdiction 
because a federal claim, rather than a state claim, is now pleaded in the 
complaint.107 

By contrast, under regular ERISA defensive preemption using the 
broad preemption test of § 1144(a), state claims are knocked out—are 
subject to dismissal or denial, in other words—when they “relate to” an 
ERISA plan.108 As this language should suggest, this “relates to” test is much 
broader than the complete-preemption Davila test. Many claims that might 
be defensively preempted as “relating to” an ERISA plan will not be 
completely preempted under Davila.109 

Defensive preemption, however, does not create federal jurisdiction.110 
Thus, simply because § 1144(a) defensive preemption applies, or might 
apply, does not mean that federal jurisdiction exists,111 a rule that applies to 
defensive preemption and federal defenses generally;112 “a case may not be 
removed to federal court on the basis of a federal defense, . . . even if the 
defense is anticipated in the plaintiff’s complaint, and even if both parties 
admit that the defense is the only question truly at issue in the case.”113  

 

 106.  See Aetna Health Inc. v. Davila, 542 U.S. 200, 210 (2004). 
 107.  Caterpillar, Inc., 482 U.S. at 393. 
 108.  See Darcangelo v. Verizon Commc’ns, Inc., 292 F.3d 181, 187 (4th Cir. 2002). 
 109.  See Franciscan Skemp Healthcare, Inc. v. Cent. States Joint Bd. Health & 
Welfare Tr. Fund, 538 F.3d 594, 600 n.3 (7th Cir. 2008); Cotton v. Mass. Mut. Life Ins. 
Co., 402 F.3d 1267, 1281 (11th Cir. 2005); Rodgers v. Mattingly Foods, No. 2:12-CV-
00713, 2013 WL 1324344, at *6 n.3 (S.D. Ohio Mar. 28, 2013). However, claims that are 
completely preempted generally “relate to” an ERISA plan, although that is not the 
same as being necessarily subject to defensive preemption under § 1144(a). See Ervast v. 
Flexible Prods. Co., 346 F.3d 1007, 1013 n.7 (11th Cir. 2003) (discussing at length how 
completely preempted claims will usually, but not always, fall in some sense under § 
1144(a) as well); see also Cotton, 402 F.3d at 1281.  
 110.  E.g., Toumajian v. Frailey, 135 F.3d 648, 654 (9th Cir. 1998), abrogated by 
Davila, 542 U.S. at 214 n.4, 217–18.  
 111.  E.g., id. (“The mere fact that ERISA preemption under § 1144(a) may be raised 
as a defense, or is in actuality a defense, does not confer jurisdiction or authorize 
removal.” (citing Metro. Life Ins. Co. v. Taylor, 481 U.S. 58, 63, 66 (1987))).   
 112.  See, e.g., City of Joliet v. New W., L.P., 562 F.3d 830, 833 (7th Cir. 2009) 
(“Although New West raised preemption as a federal defense, it has long been 
understood that a federal defense does not support removal.” (citations omitted)). 
 113.  Rivet v. Regions Bank of La., 522 U.S. 470, 475 (1998) (quoting Franchise Tax 
Bd. of Cal. v. Constr. Laborers Vacation Tr. for S. Cal., 463 U.S. 1, 14 (1983)); see also 
Giles v. NYLCare Health Plans, Inc., 172 F.3d 332, 336–38 (5th Cir. 1999) (detailing the 
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The crucial takeaway from the above is that the complete preemption 
Davila approach, and not the § 1144(a) “relates to” defensive preemption 
analysis, is the test for determining whether a state case is removable to 
federal court based on ERISA.114 Once more, with feeling: the “relates to” 
test is not the test for removal under complete preemption and will not grant 
federal jurisdiction in the absence of diversity or an actually pleaded federal 
claim. 

This distinction is important because it is a common mistake to confuse 
the two tests115—due in part to the complexity of complete preemption and 
of ERISA in general—despite the two forms of preemption being two 
different concepts.116 But confusing these can be dangerous, because if a 
federal court does not actually have jurisdiction, it cannot resolve questions 
arising out of standard preemption defenses, let alone reach the merits of 

 

relevant differences between the two kinds of preemption); Warner v. Ford Motor Co., 
46 F.3d 531, 535 (6th Cir. 1995) (en banc) (cautioning courts to “keep complete 
preemption removal and ordinary preemption doctrine separate and distinct,” so as to 
avoid “mistakenly allow[ing] removal in a case not covered by § 1132(a)(1)(B) and only 
arguably covered by § 1144(a),” and overruling a prior opinion that made exactly that 
mistake); McCutcheon v. Alcan Rolled Prods.-Ravenswood, LLC, No. 2:07-0622, 2008 
WL 2223867, at *3 n.1 (S.D. W. Va. May 22, 2008) (“It is important to note the federal 
preemption defense may still be properly raised in state court if the complete preemption 
doctrine is found not to be present and remand is appropriate.” (citations omitted)). 
 114.  See, e.g., Lazorko v. Pa. Hosp., 237 F.3d 242, 248 (3d Cir. 2000); Yoshimura v. 
Haw. Carpenters Union Local 745, No. 15-00292 HG-RLP, 2015 WL 6126805, at *3 (D. 
Haw. Oct. 15, 2015) (“In the context of ERISA, complete preemption is an unique 
animal because it is the only form of preemption that provides a federal court with 
federal question jurisdiction to hear state law claims removed by a non-diverse 
defendant; anything less than complete preemption fails to independently afford federal 
question jurisdiction to a federal court.” (citing Marin Gen. Hosp. v. Modesto & Empire 
Traction Co., 581 F.3d 941, 944–47 (9th Cir. 2009))).  
 115.  Felix v. Lucent Techs., Inc., 387 F.3d 1146, 1156 (10th Cir. 2004) (“[C]ourts and 
parties often confuse § [1144] preemption with § [1132(a)] complete preemption . . . .”); 
see, e.g., Marin Gen. Hosp., 581 F.3d at 949 (“First, defendants contend that because the 
state action ‘relates to’ the patient’s ERISA plan, it is completely pre-empted. This 
argument is based on a misunderstanding of complete preemption. . . .”); Brown v. City 
& Cty. of Honolulu, No. 14-00354 HG-KSC, 2015 WL 1564942, at *3 n.1 (D. Haw. Feb. 
26, 2015) (“Defendants appear to conflate ordinary preemption with conflict 
preemption. That a claim may be preempted does not mean that it is transformed into a 
federal claim arising under federal law.”), adopted as modified, No. 14-00354 HG-KSC, 
2015 WL 1564961 (D. Haw. Apr. 7, 2015). 
 116.  Roddy v. Grand Trunk W. R.R. Inc., 395 F.3d 318, 323 (6th Cir. 2005). 
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the case.117 

An important corollary follows from the above: under the Supreme 
Court’s current understanding of how complete preemption functions, a 
claim cannot both be completely preempted—supporting federal 
jurisdiction and removal—and be knocked out by 29 U.S.C. § 1144(a). That 
is because § 1144(a), by its terms, preempts state laws and state claims.118 If 
a state claim is really a federal claim in disguise, by extension it is not a state 
claim that is vulnerable to dismissal on a § 1144(a) preemption defense. 
Otherwise, complete preemption would be pointless; a claim would be 
removable to federal court for the purposes of granting jurisdiction, yet then 
be instantaneously vulnerable to dismissal based on defensive preemption 
unless the plaintiff decided to re-plead immediately—which, depending on 
the circumstances, might require the court’s permission.119  

A case from the Fourth Circuit provides a good illustration of this 
principle. In Singh v. Prudential Health Care Plan, Inc., the Fourth Circuit 
held, in a complex decision, that a district court erred by allowing for 
removal based on complete preemption and then dismissing based on what 
appeared to be the grounds of standard defensive preemption.120 This was 
wrong because, as the court explained, “In dismissing the claims based 
simply on preemption, the district court failed to appreciate that the claims 
completely preempted were converted into federal claims that need to be 
decided as federal claims under § [1132(a)].”121 The court remanded, 
emphasizing that the plaintiff should be allowed an opportunity to re-plead, 
but was not required to do so.122 Singh illustrates the basic mechanics of 
complete preemption via the principle of conversion.123  

 

 117.  See Dukes v. U.S. Healthcare, Inc., 57 F.3d 350, 355 (3d Cir. 1995) (“When the 
doctrine of complete preemption does not apply, but the plaintiff’s state claim is arguably 
preempted by § [1144(a)], the district court, being without removal jurisdiction, cannot 
resolve the dispute regarding preemption.”). 
 118.  29 U.S.C. § 1144(a) (2012).  
 119.  See FED. R. CIV. P. 15(a). However, the prevailing practice is to allow plaintiffs 
to replead. See Laitinen v. Sun Life Assurance Co. of Can., No. 2:15-cv-144, 2016 WL 
890337, at *4 (W.D. Mich. Mar. 9, 2016) (collecting cases from various jurisdictions). 
Although, as discussed later, that can itself have repercussions. See infra Parts V.B.1–2. 
 120.  Singh v. Prudential Health Care Plan, Inc., 335 F.3d 278, 280–81, 292–93 (4th 
Cir. 2003). 
 121.  Id. at 292 (citation omitted). 
 122.  Id. 
 123.  See id. Unfortunately, there is a lack of consistency on this front. For instance, 
in Briarpatch Ltd. v. Phoenix Pictures, Inc., the Second Circuit ruled that “once a district 



  

2016] The Puzzle of Panel Processing 689 

 

 

 

court determines that a state law claim has been completely preempted and thereby 
assumes jurisdiction over it, the court must then dismiss the claim for failing to state a 
cause of action . . . . [T]he complete preemption doctrine ensures that a federal forum 
will be available to decide that a plaintiff’s claim is preempted[,] but it does not allow a 
federal court to decide claims that have not actually been pleaded.” Briarpatch Ltd. v. 
Phx. Pictures, Inc., 373 F. 3d 296, 309 (2d Cir. 2004) (citations omitted); see also Quality 
Infusion Care Inc. v. Humana Health Plan of Tex. Inc., 290 F. App’x 671, 682–83 (5th 
Cir. 2008) (affirming dismissal and judgment on the pleadings when plaintiff continued 
to disavow application of ERISA after complete preemption removal); Dye v. Hartford 
Life & Accident Co., No. 5:13-CV-428 (MTT), 2014 WL 1379246, at *5, *7 (M.D. Ga. 
Apr. 8, 2014) (converting claims for the purposes of complete preemption but not for 
purposes of motion to dismiss; “counsel has not contested removal nor sought to amend 
the complaint”); cf. Baldwin v. Boise Paper Holdings, L.L.C., No. 14-14341, 2015 WL 
7273452, at *3 (11th Cir. Nov. 18, 2015) (per curiam) (misreading Allis-Chalmers Corp. 
v. Lueck, 471 U.S. 202, 220 (1985), for the principle that “[w]here a state-law claim is 
completely preempted by § 301 of the [Labor Management Relations Act], it must either 
be dismissed (as preempted by federal labor-contract law) or treated as a § 301 federal-
question claim”). This runs counter to the general procedure endorsed by other courts, 
most rulings about a plaintiff’s post-removal amendment of a complaint, and the 
Supreme Court’s instructions that the state claim is converted into a facially pleaded 
federal claim. See, e.g., Darcangelo v. Verizon Commc’ns, Inc., 292 F.3d 181, 195 (4th 
Cir. 2002) (“[W]hen a claim under state law is completely preempted and is removed to 
federal court because it falls within the scope of § [1132], the federal court should not 
dismiss the claim as preempted, but should treat it as a federal claim under § [1132]. 
What was a state claim for breach of contract becomes a federal claim for the 
enforcement of contractual rights under § [1132](a)(1)(B).”); Kersh v. UnitedHealthcare 
Ins. Co., 946 F. Supp. 2d 621, 630 (W.D. Tex. 2013) (“In other words, a claim that is 
completely preempted by ERISA is not automatically subject to dismissal; it is subject 
to adjudication on its merits under the applicable provisions of ERISA.”); Schultz v. 
Tribune ND, Inc., No. 10-CV-2652 (JFB)(ETB), 2011 WL 4344168, at *6 n.5 (E.D.N.Y. 
Sept. 14, 2011) (citing Darcangelo, 292 F.3d at 195); see also Lontz v. Tharp, 413 F.3d 
435, 441 (4th Cir. 2005) (noting that, under post-2003 Supreme Court jurisprudence, after 
complete preemption applies, “the complaint is then understood to state a federal 
question, [and] the well-pleaded complaint rule is satisfied, thereby justifying removal 
under [28 U.S.C.] § 1441(b)”); Visina v. Wedge Cmty. Co-op, Inc., No. 07-
122(DSD/SRN), 2007 WL 2908043, at *10 (D. Minn. Oct. 1, 2007) (“There appears to be 
no sound reason to remove a case based entirely on state-law claims from state to federal 
court only to then necessarily dismiss it.” (citations omitted)); Erbaugh v. Anthem Blue 
Cross & Blue Shield, 126 F. Supp. 2d 1079, 1081–82 (S.D. Ohio 2000) (explaining, clearly 
and cogently, why state law claims cannot both be completely preempted and subject to 
ordinary defensive preemption). To be clear, while determining that the plaintiff’s state 
law claims should be defensively preempted is not itself questionable (although contrary 
to the idea that there were no state claims in the first place, it at least does not do 
additional interpretive harm), the court should still recognize the presence of the 
converted federal claim for the purpose of simultaneously filed motions to dismiss, or at 
least grant leave to amend. Any such leave would preserve the plaintiff’s objection to 
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III. PANEL PROCESSING: FROM INCEPTION TO CERTIORARI DENIAL 

With that (somewhat lengthy) doctrinal crash course out of the way, it 
is time to turn to Panel Processing itself. What follows is a reading of the 
case’s history gleaned from the federal courts’ dockets, peppered with mid-
stream editorializing. 

A. Beginnings in State Court 

The case that would become Panel Processing began in the circuit 
court124 of Alpena County, Michigan. The plaintiff, Brian Sexton, had been 
an employee of Panel Processing, a company that bills itself as “the largest 
panel fabricator in North America,”125 since 1984.126 Sexton’s termination 
from Panel Processing set the stage for his lawsuit. 

His counseled complaint, which he filed in January 2012, told the story 
of his fall. Sexton claimed that James Skiba and Robert Fitch should have 
won seats on Panel Processing’s Board of Directors after receiving the 
 

removal. However, courts may reasonably modify this approach when both state law 
claims and ERISA claims are pleaded, and the “converted” versions of the former would 
simply duplicate the latter. See Johnson v. United Healthcare of Tex., Inc., No. 7:15-CV-
49-DAE, 2016 WL 929324, at *3 (W.D. Tex. Mar. 10, 2016) (“[B]ecause Plaintiffs 
specifically pled a claim for benefits under ERISA in their amended complaint, there is 
no need for the Court to ‘merge’ or convert Plaintiff’s state law claims into their 
alternative claim for benefits under ERISA.”).  
 124.  Michigan circuit courts are trial courts that hear civil claims above $25,000 and 
felony cases, among other things. See Michigan Trial Courts, MICH. CTS., 
http://courts.mi.gov/Courts/trialcourts/Pages/default.aspx (last visited Apr. 22, 2016); see 
also MICH. COMP. LAWS ANN. § 600.605 (West 2016). 
 125.  About Us, PANEL PROCESSING, http://www.panel.com/about-us-105/ (last 
visited Apr. 22, 2016).  
 126.  Complaint ¶¶ 1–2, 4, Sexton v. Panel Processing, Inc., No 1:12-cv-10946-TLL-
CEB (Mich. Cir. Ct. Alpena Cty. filed Mar. 1, 2012) [hereinafter Sexton’s Complaint], 
http://ia601409.us.archive.org/22/items/gov.uscourts.mied.267378/gov.uscourts.mied.267
378.1.2.pdf (originally attached to the notice of removal). The facts of the complaint and 
corporate identities are simplified somewhat in this recitation. Thanks to the RECAP 
project and browser plugin, https://www.recapthelaw.org/, many of the court documents 
referenced in this Article, which would ordinarily be behind the PACER paywall, are 
available for free via the Internet Archive’s “RECAP US Federal Court Documents” 
collection. The Panel Processing district court docket, as well as a few of the filed 
documents, can be accessed at Case Details, E. DIST. MICH., 
http://www.archive.org/download/gov.uscourts.mied.267378/gov.uscourts.mied.267378.
docket.html (last visited July 19, 2016). When possible, I will provide archive.org 
RECAP links in this piece for initial references to dockets or court documents, alongside 
West citations when those seem appropriate and are available.  
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majority of votes in an April 2011 Board election.127 But instead, company 
chairman Eric Smith “invalidate[d] the election” and awarded the seats to 
two others.128 At the time, Sexton was one of the few shareholders of Panel 
Processing and was also a Trustee of its Employee Stock Ownership Plan 
and Money Purchase Plan,129 but he and one other trustee were removed 
from their positions on the Board sometime around the election.130 

According to his complaint, Sexton told Panel Processing and Smith 
that he disagreed with these and other actions; more specifically, he said that 
he “believed that the actions violated ERISA law”—the only mention of 
ERISA in the complaint—“and gave him protection under [Michigan’s] 
Whistleblowers’ Protection Act and further that he had the right to submit 
this information to state and federal authorities” if corrective steps were not 
taken.131 He was fired a few months later, in October.132 

Sexton’s complaint alleged two state law causes of action. Count I 
invoked the Whistleblowers’ Protection Act, on the basis that Panel 
Processing had fired him “because he was about to report a violation or 
suspected violation of state or federal law.”133 Sexton’s request for relief 
included “[a]n award for the value of lost fringe and pension benefits, both 
past and future,” and an order reinstating him to his position.134 Count II 
charged common law breach of implied employment contract, alleging the 
existence of an agreement that Sexton would only be fired for cause.135 

B. Removal to Federal Court 

The state court proceedings would be short lived. On March 1, 2012, 
 

 127.  Sexton’s Complaint, supra note 126, ¶ 7. 
 128.  Id. ¶ 8.  
 129.  Id. An Employee Stock Ownership Plan, often abbreviated as “ESOP,” is an 
individual defined contribution plan. See 29 U.S.C. § 1107(d)(6) (2012); Pfeil v. State St. 
Bank & Tr. Co., 806 F.3d 377, 380 (6th Cir. 2015) (discussing the “special kind of ERISA 
plan called an Employee Stock Ownership Plan (ESOP)”); Craig C. Martin et al., What’s 
Up on Stock Drops? Moench Revisited, 39 J. MARSHALL L. REV. 605, 613–15, 613 n. 37 
(2006). 
 130.  I infer this from Sexton’s Complaint, supra note 126, ¶ 9. 
 131.  Id. ¶ 9 (citing Whistleblowers’ Protection Act, MICH. COMP. LAWS ANN.  
§ 15.361 (West 2012)).  
 132.  Id. ¶ 10. 
 133.  Id. ¶ 13. 
 134.  Id. at 6, ¶¶ 1(D), 2(A).  
 135.  Id. ¶¶ 16–21. 
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Panel Processing filed a notice of removal in the United States District Court 
for the Eastern District of Michigan, stating that removal was “proper under 
28 U.S.C. § 1441(a) and (b) . . . because this Court has jurisdiction [over] this 
action pursuant to 28 U.S.C. § 1331, Federal Question.”136 

The rest of the removal notice sounded an ominous note. Panel 
Processing premised its removal on complete preemption but crossed its 
wires: according to its removal notice, complete preemption granted federal 
jurisdiction over claims that “relate to” an ERISA benefit plan—the test for 
bog-standard defensive preemption under 29 U.S.C. § 1144(a), not complete 
preemption.137 It would be the first of many mistakes of this sort, by the 
parties and the court, over the course of the litigation.138  

Alongside its notice of removal, Panel Processing filed its answer, most 
of which was unenlightening (as answers often are).139 Among its affirmative 
defenses, Panel Processing raised standard federal defensive preemption.140 

According to the federal docket, outside of case management orders, 
nothing else was filed for about three months as discovery moved along.141 
Significantly, Sexton did not move to remand his lawsuit to state court, nor 
did he attempt to amend his complaint.142  

 

 136.  Notice of Removal (Based on Federal Question) at 1, Sexton v. Panel 
Processing, Inc., 912 F. Supp. 2d 457 (E.D. Mich. 2012) (No. 1:12-cv-10946) [hereinafter 
Notice of Removal], http://www.archive.org/download/gov.uscourts.mied.267378/gov.us 
courts.mied.267378.1.0.pdf.   
 137.  Id. at 2. Defendant Panel Processing cited a Sixth Circuit case about § 1144(a) 
defensive preemption (Authier v. Ginsberg, 757 F.2d 796, 799 (6th Cir. 1985)) alongside 
an Eastern District of Tennessee case that was, in fact, about complete preemption and 
removal (McSharry v. Unumprovident Corp., 237 F. Supp. 2d 875, 880–81 (E.D. Tenn. 
2002)), but failed to discuss the completely different test used in the latter. Notice of 
Removal, supra note 136, at 2. 
 138.  For a discussion of similar mistakes and “defect ignorance,” see Scott Dodson 
& Philip A. Pucillo, Joint and Several Jurisdiction, 65 DUKE L.J. 1323, 1357–58 (2016).  
 139.  See generally Defendants’ Answer to Complaint & Affirmative Defs. at 4–7, 
Sexton v. Panel Processing, Inc., 912 F. Supp. 2d 457 (E.D. Mich. 2012) (No. 12-10946) 
[hereinafter Defendants’ Answer], http://www.archive.org/download/gov.uscourts.mie 
d.267378/gov.uscourts.mied.267378.2.0.pdf.  
 140.  See generally id. 
 141. Case Details, E. DIST. MICH., http://www.archive.org/download/gov.uscourt 
s.mied.267378/gov.uscourts.mied.267378.docket.html (last visited June 19, 2016) 
[hereinafter Docket, Sexton v. Panel Processing, Inc.].  
 142.  See generally id. 
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C. Summary Judgment; Merits Before Procedure 

Then, in June 2012—before discovery was completed143—Panel 
Processing moved for summary judgment. Its brief expanded on the nature 
of the company’s Employee Stock Ownership Plan and the controversies 
alleged in the complaint more generally.144  The brief also quoted in full 
Sexton’s unsolicited May 2011 email to Smith: 

I believe that your actions on Friday in refusing to seat Bob Fitch and 
Jim Skiba as directors of the company and removing Rob Karsten and 
me as Trustees of the ESOP are violations of ERISA and the Michigan 
Corporations Business Act and other state and federal laws. I plan to 
bring these violations to the U.S. Department of Labor and Michigan 
Department of Licensing and Regulatory Affairs unless they are 
immediately remedied.145 

This email, a discussion with an employee, and consultations with 
private attorneys were the sum total of Sexton’s complaints about the 
behavior in controversy.146 

Yet the parties’ legal arguments at summary judgment showed 
continuing confusion about the meaning and effect of ERISA preemption, 
including how they found themselves in federal court in the first place. For 
instance, Panel Processing argued that Sexton’s state law claims—the claims 
that supposedly supported federal jurisdiction—should be dismissed as 
“completely preempted.”147 Sexton attempted to distinguish part of his 
 

 143.  See Sexton v. Panel Processing, Inc., No. 1:12-cv-10946-TLL-CEB, slip op. at 1 
(E.D. Mich. June 25, 2012), ECF No. 10, http://www.archive.org/download/gov.uscourt 
s.mied.267378/gov.uscourts.mied.267378.10.0.pdf (staying discovery while the summary 
judgment motion was pending). 
 144.  Defendants’ Motion for Summary Judgment at 3, Sexton v. Panel Processing, 
Inc., 912 F. Supp. 2d 457 (E.D. Mich. 2012) (No. 1:12-cv-10946) [hereinafter Panel 
Processing’s Motion for Summary Judgment], http://ia601409.us.archive.org/22/items 
/gov.uscourts.mied.267378/gov.uscourts.mied.267378.9.0.pdf. 
 145.  Id. at 5. 
 146.  See id.; see also Sexton v. Panel Processing, Inc. (Panel Processing I), 912 F. 
Supp. 2d 457, 464 (E.D. Mich. 2012), aff’d, 754 F.3d 332 (6th Cir. 2014), cert. denied, 135 
S. Ct. 677 (2014).   
 147.  Panel Processing’s Motion for Summary Judgment, supra note 144, at 6–8. 
Panel Processing relied on distinguishable cases, such as: DeFelice v. Heritage Animal 
Hosp., Inc., No. 08-14734, 2010 WL 3906147, at *2 (E.D. Mich. Sept. 29, 2010), in which 
federal jurisdiction was not based on complete preemption; and McSharry v. 
Unumprovident Corp., 237 F. Supp. 2d 875, 878–81 (E.D. Tenn. 2002), which, while about 



  

694 Drake Law Review [Vol. 64 

 

whistleblowing claim as relating only to state law and not to ERISA,148 
although he conceded that he mentioned ERISA in his complaint.149 He also 
argued the substantive law pertaining to the validity of an informal ERISA 
retaliation claim under 29 U.S.C. § 1140.150 

Clearly, the parties were briefing at cross purposes. And while making 
some procedural arguments, they focused their energies on the merits, 
jumping on the § 1140 substantive issue—the topic of a circuit split—once it 
was discovered.151 But several months into the litigation, no party had ever 
definitively demonstrated that federal jurisdiction actually existed via the 
well-established Davila test or pondered whether merit and procedure might 
be interrelated.152 

The district court’s summary judgment opinion did not clarify the 
crucial question of jurisdiction. After reciting the fleshed out facts that were 
the product of discovery,153 the court devoted two short paragraphs to the 

 

complete preemption in a removal and remand context, said nothing about dismissal or 
summary judgment (despite mention of § 1441(a)). Panel Processing’s Motion for 
Summary Judgment, supra note 144, at 7–8. Later, in its reply brief, Panel Processing 
contended that those and other cases “cannot be distinguished,” rendering Sexton’s 
complaint “ERISA based” and “interwoven” with ERISA, and hence subject to 
dismissal. Reply Brief in Support of Defendants’ Motion for Summary Judgment at 1, 
Sexton v. Panel Processing, Inc., 912 F. Supp. 2d 457 (E.D. Mich. 2012) (No. 1:12-cv-
10946) [hereinafter Panel Processing Reply Brief], http://www.archive.org/download/g 
ov.uscourts.mied.267378/gov.uscourts.mied.267378.14.0.pdf. Elsewhere in its reply brief, 
Panel Processing got somewhat closer to the mark, arguing that “[o]nce ERISA 
preemption is established, the next issue is whether Sexton has stated a claim under § 
[1440], the only whistleblower claim available to him,” id. at 3 (citations omitted). This 
was true, in a sense, but not under the model thus far relied upon by either of the parties. 
 148.  Plaintiff’s Response to Defendants’ Motion for Summary Judgment at 7–8, 
Sexton v. Panel Processing, Inc., 912 F. Supp. 2d 457 (E.D. Mich. 2012) (No. 1:12-cv-
10946) [hereinafter Sexton’s Response], http://www.archive.org/download/gov.uscourts 
.mied.267378/gov.uscourts.mied.267378.13.0.pdf.  
 149.  See id. 
 150.  Id. at 9–12.  
 151. See Panel Processing’s Motion for Summary Judgment, supra note 144, at 8–9; 
Sexton’s Response, supra note 148, at 9–12.  
 152.  See generally Panel Processing’s Motion for Summary Judgment, supra note 
144; Sexton’s Response, supra note 148; Panel Processing Reply Brief, supra note 147; 
Docket, Sexton v. Panel Processing, supra note 141; Panel Processing I, 912 F. Supp. 2d 
at 464.  
 153.  Panel Processing I, 912 F. Supp. 2d at 460–64 (discussing the facts of the case 
and drawing from discovery exhibits and depositions). Note that the opinion as 
published in the Federal Supplement also includes the separate memorandum denying 
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case’s procedural posture—that it was grounded on state causes of action 
and was removed “based on ERISA preemption of the state whistleblower 
claim.”154 Turning to the whistleblower claim, the court then wrote: 

Plaintiff’s state whistleblower claim, however, is preempted by ERISA. 
29 U.S.C. § 1144. . . . And as detailed below, even if construed as an 
ERISA whistleblower claim, Defendants are entitled to judgment as a 
matter of law because Plaintiff neither gave information nor testified “in 
any inquiry or proceeding.” 29 U.S.C. § 1140.155 

Relying on many of the same cases cited by Panel Processing, the court 
held that the entirety of Sexton’s whistleblower claim (in both its “relying on 
ERISA” and “relying on Michigan Business Corporation Act” forms) 
related to an ERISA plan, and hence was preempted by 29 U.S.C. 
§ 1144(a)—needless to say, the wrong test and wrong statute for that 
analysis.156 The court quoted Davila, but only by way of a parenthetical 
discussion of ERISA’s scope, and did not otherwise set forth the appropriate 
test for complete preemption, either by reference to Davila or to one of its 
equivalents.157 

The remainder of the opinion was a well-reasoned survey and analysis 
of the central substantive question: whether the ERISA whistleblower 
provision, § 1140, protected unsolicited complaints.158 The court determined 
that it did not.159 Having found for Panel Processing on the sole federal claim, 
the court declined to exercise supplemental jurisdiction over Count II of the 
complaint, breach of implied contract, which it believed remained a state law 
claim.160 

D. Motion for Reconsideration 

Panel Processing moved for reconsideration, contending that the 
district court had mistakenly dismissed without prejudice the breach claim, 
and should have instead assumed jurisdiction over it and dismissed it with 

 

reconsideration, discussed later. Id. at 475.  
 154.  Id. at 464.  
 155.  Id. at 465.  
 156.  See id. at 465–67. 
 157.  See id. at 466.  
 158.  See id. at 467–74. 
 159.  Id. at 459–60, 74.  
 160.  See id. at 474 (citing 28 U.S.C. § 1367(a) (2012)).  
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prejudice.161 Panel Processing argued that its removal petition had indicated 
federal jurisdiction over the breach claim—all that was required for the court 
to assume jurisdiction.162 This was an argument that the breach claim, as a 
federal claim in disguise, fell within the district court’s original jurisdiction 
and not its supplemental jurisdiction.163 

Again, however, Panel Processing seemed to want to have its cake and 
eat it too. Under Panel Processing’s reasoning, Sexton’s breach claim was, in 
reality, a federal claim under ERISA complete preemption, but was 
simultaneously subject to dismissal under defensive preemption per 
§ 1144(a), which applies only to state laws and claims.164 

The court denied the motion, but in doing so perpetuated the confusion 
over the two preemption standards. Using the wrong test, it decided that the 
breach claim did not relate to an ERISA plan and was not preempted under 
§ 1144(a).165 But since this finding suggests that complete preemption would 
also have been improper, it is not quite as problematic as it first appears. 

To recap before moving to the appeal: For all of its well-reasoned 
discussion of the scope of ERISA’s whistleblower protection statute, the 
district court never squarely applied complete preemption doctrine to 
determine whether it actually had jurisdiction over the lawsuit. The parties 
themselves never really briefed the issue and unconsciously muddied the 
distinction between defensive and complete preemption by, for instance, 
failing to distinguish the posture of relied-upon cases. As a result, the district 
court held only that some of Sexton’s claims fit into the express-preemption 
provision of § 1144(a). Because there was no consideration of the Davila test 
or its circuit equivalents, Sexton’s unamended state law complaint produced 
an opinion about an entirely different legal standard. 

E. Appeal to the Sixth Circuit 

On appeal before the Sixth Circuit, briefing focused on the substantive 
issue: Does 29 U.S.C. § 1140 protect an employee who raises an unsolicited 

 

 161.  See Defendants’ Motion for Reconsideration at 2–4, Sexton v. Panel Processing, 
Inc., 912 F. Supp. 2d 457 (E.D. Mich. 2012) (No. 1:12-cv-10946), http://www.archi 
ve.org/download/gov.uscourts.mied.267378/gov.uscourts.mied.267378.20.0.pdf. 
 162.  Id.   
 163.  See id.  
 164. See id. at 5–6; see also 29 U.S.C. § 1144(a) (2012).   
 165.  See Panel Processing I, 912 F. Supp. 2d at 476. 
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internal complaint?166 Sexton argued that it did, urging the Sixth Circuit to 
side on the plaintiff-favoring side of the circuit split.167 Elsewhere in his 
opening brief, he grounded the district court’s jurisdiction on § 1140 itself, 
and in his introduction said that his whistleblower “claim should not have 
been dismissed simply because of the [preemption] doctrine as it relates to 
ERISA,”168 although he did not elaborate. Panel Processing responded in 
kind.169 As amicus, the Department of Labor sided with Sexton on the 
merits.170 The case was argued in January 2014 before Sixth Circuit Judges 
Sutton, McKeague, and White.171  

As given away in the introduction to this piece, a divided panel, Judge 
Sutton writing, ruled in favor of Panel Processing. Surveying the case law, 
the court held that Sexton’s informal, unsolicited internal email complaint 
was not protected by 29 U.S.C. § 1140.172 Therefore, the district court’s 
decision in favor of Panel Processing was “affirmed.”173 However, Judge 
Sutton also observed the strange posture of the case before the court: 

 Sexton sued the company in Michigan state court for violating the 
State’s Whistleblower Protection Act and for breaching his employment 
contract. One might think that, when a Michigan plaintiff sues a 
Michigan defendant under Michigan law in a Michigan court, the case 
would stay there. But the company invoked complete preemption, a 
doctrine that converts state law claims “within the scope of [ERISA’s] 
civil enforcement provisions” into federal claims. Under this banner, the 

 

 166.  Brief of Plaintiff-Appellant Brian Sexton, at vii, Sexton v. Panel Processing, 
Inc., 754 F.3d 332 (6th Cir. 2014) (No. 13-1604) [hereinafter Brief of Brian Sexton], 
http://ia902705.us.archive.org/11/items/gov.uscourts.ca6.13-1604/gov.uscourts.ca6.13-
1604.31.1.pdf. The Sixth Circuit’s docket can be accessed via RECAP at Case Details, 
6TH CT. APPEALS, https://ia902705.us.archive.org/11/items/gov.uscourts.ca6.13-1604/go 
v.uscourts.ca6.13-1604.docket.html (last visited July 18, 2016).  
 167.  Brief of Brian Sexton, supra note 166, at 5–24.  
 168.  Id. at vi, 1. 
 169. See generally Brief of Defendants-Appellees, Sexton v. Panel Processing, Inc., 
754 F.3d 332 (6th Cir. 2014) (No. 13-1604), 2013 WL 4401115, http://www.ar 
chive.org/download/gov.uscourts.ca6.13-1604/gov.uscourts.ca6.13-1604.34.1.pdf. 
 170.  See generally Brief of the Secretary of Labor as Amicus Curiae in Support of 
Plaintiff-Appellant Urging Reversal and Remand, Sexton v. Panel Processing, Inc., 754 
F.3d 332 (6th Cir. 2014) (No. 13-1604), 2013 WL 3893043, http://www.archive. 
org/download/gov.uscourts.ca6.13-1604/gov.uscourts.ca6.13-1604.32.0.pdf.  
 171.  Panel Processing II, 754 F.3d at 332–33. 
 172.  Id. at 333–34. 
 173.  Id. at 334. 
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company recharacterized Sexton’s state whistleblower claim as an 
ERISA claim. See 29 U.S.C. § 1140. It then removed the transfigured 
lawsuit to federal court. 

Once in federal court, Sexton did not challenge the company’s removal 
of the case or its use of complete preemption. Sexton and Panel 
Processing instead litigated the case as though Sexton had raised a claim 
under ERISA.174 

This summary oversimplified matters somewhat. While it is true that 
Sexton did not explicitly challenge removal via motion to remand and did 
litigate the case “as though [he] had raised a claim under ERISA,”175 he also 
continued to argue for the vitality and partial validity of his state 
whistleblower claim right up through summary judgment.176 Nevertheless, 
Judge Sutton’s opinion appeared to be teeing up the complex issue of 
complete preemption.177 

Yet the court ultimately declined to reach the preemption issue. Noting 
that Sexton did not contest removal and acknowledging that (under Sixth 
Circuit law) complete preemption was of jurisdictional significance, Judge 
Sutton said only that the panel “[was] satisfied, just as the parties and the 
district court were satisfied, that the company properly invoked the doctrine 
[of complete preemption] here.”178 The lengthy dissent—on the substantive 
reach of § 1140—also did not reach the question of preemption.179 

F. Petitioning for Certiorari 

As expected, Sexton’s petition for certiorari focused exclusively on the 
substantive issue,180 as did Panel Processing’s response181—although the 
latter contained the first actual explanation of complete preemption thus far 

 

 174.  Id. (citation omitted).  
 175.  Id.  
 176.  See, e.g., Sexton’s Response, supra note 148, at 7–8.  
 177.  See Panel Processing II, 754 F.3d at 334. 
 178.  Id. (citing Mikulski v. Centerior Energy Corp., 501 F.3d 555, 565 (6th Cir. 2007) 
(en banc)). 
 179.  See id. at 342–52 (White, J., dissenting) (omitting any discussion of preemption). 
 180.  See Petition for Writ of Certiorari at 2–8, Sexton v. Panel Processing, Inc., 135 
S. Ct. 677 (2014) (No. 14-152), 2014 WL 3919598, at *2–8 (concerning the scope of 
protection afforded by 29 U.S.C. § 1140). 
 181.  Brief of Respondents in Opposition, supra note 3, at 3–8, 2014 WL 5034633, at 
*3–8.   
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in the litigation.182 Without comment, the Supreme Court denied review.183 

IV. LITIGATION POSTMORTEM, OR SQUARING THE SIXTH CIRCUIT’S 
DECISION 

From its inception to denial of certiorari, Brian Sexton’s litigation 
lasted a little less than three years, from January 2012 through November 
2014.184  Having summarized the journey—with a fair amount of en-route 
editorializing—I come to the task of casting a more critical glance on how 
this Michigan state case ended up on the side of a circuit split. 

The problems in Panel Processing began in the district court. As noted 
above, at no point did either the litigants or district court explain how 
ERISA preemption acted to make appropriate the exercise of federal 
jurisdiction.185 Aetna Health Inc. v. Davila’s two-part test for ERISA 
complete preemption had been formulated in 2004, although similar tests 
had percolated among the circuits for years; 186 Sexton’s complaint was filed 
in 2012, when both the “conversion” function of complete preemption and 
its extension to § 1140 retaliation and whistleblower claims (which are 
vindicated through § 1132(a)) were well established, with several courts, 
including those in the Sixth Circuit, having reached § 1140 removal 
questions.187 Yet when the Panel Processing parties and court discussed 

 

 182.  See id. at 5 n.2 (quoting Vaden v. Discover Bank, 556 U.S. 49, 61 (2009)).  
 183.  Sexton v. Panel Processing, Inc., 135 S. Ct. 677 (2014). 
 184.  Panel Processing I, 912 F. Supp. 2d 457, 464 (E.D. Mich. 2012), aff’d, 754 F.3d 
332 (6th Cir. 2014), cert. denied, 135 S. Ct. 677 (2014).  
 185.  See supra Part III. 
 186.  Aetna Health Inc. v. Davila, 542 U.S. 200 (2004). 
 187.  See, e.g., Wood v. Prudential Ins. Co. of Am., 207 F.3d 674, 678–79 (3d Cir. 2000) 
(holding that § 1140 claims were completely preempted pre-Davila); Anderson v. Elec. 
Data Sys. Corp., 11 F.3d 1311, 1315–16 (5th Cir. 1994) (holding a state law whistleblower 
claim that included both ERISA-implicating and other allegations was preempted by § 
1140). For some relevant cases within the Sixth Circuit, see Palagyi v. Can. Nat’l, No. 
1:13-CV-01734, 2013 WL 5519654, at *4–10 (N.D. Ohio Oct. 2, 2013) (relying on the 
Davila two-part test to completely preempt a § 1140 claim); Huisjack v. Medco Health 
Sols., Inc., 496 F. Supp. 2d 859, 862–63 (S.D. Ohio 2007) (holding that retaliation claim 
was really a § 1140 claim, converting it, and analyzing it as a § 1140 claim); Vargas v. 
Child Dev. Council of Franklin Cty., Inc., 269 F. Supp. 2d 954, 957 (S.D. Ohio 2003) 
(doing the same for a wrongful-discharge claim brought originally in federal court, i.e., 
not removed); Harris v. Mich. Consol. Gas Co., 117 F. Supp. 2d 642, 645 (E.D. Mich. 
2000); Kalo v. Moen Inc., 93 F. Supp. 2d 869, 875–76 (N.D. Ohio 2000) (holding that § 
1140 completely preempted plaintiff’s state law claim and requiring repleading).  
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preemption, they often relied on the “relating to” language of 29 U.S.C. § 
1144 defensive preemption—the “claim killer” defensive preemption 
version, instead of the “claim converter” effect.188 The briefing suggests that 
the final stance of the parties—fighting about whether Sexton’s claim was 
truly an ERISA claim—was partly accidental, an “even if” formulation that 
ended up taking center stage.189 

The basic problem is this: the Sixth Circuit’s substantive holding—that 
Sexton is not covered by § 1140 of ERISA—is at odds with the outcome of 
the two-part Davila test for complete preemption. If Sexton’s conduct was 
not, in fact, enough to trigger the protection of § 1140, then under the 
reading of the law endorsed by the Sixth Circuit, he could not have brought 
his claim under § 1140, suggesting that prong one of the Davila test was not 
met (let alone prong two).190 Stated another way: If Sexton was not covered 
by § 1140, either on the facts alleged in his complaint or those developed 
during the course of discovery, how was his case properly removed to federal 
court in the first place?191 

The discontinuity above leads to another question, one which marries 
the procedural to the substantive: Would it not be more correct to vacate the 
case, remand to the district court, and instruct it to dismiss for lack of subject 
matter jurisdiction? Because of the case’s procedural posture, the outcome 
seems yoked to the merits question; one that, it is important to stress (both 
here and elsewhere), the court of appeals would have been required to reach 
in any event, since whether Sexton was covered by § 1140 is relevant both to 
removal under complete preemption and to his ability to prevail under the 
statute.192 

But perhaps the original sin of inappropriate removal was absolved by 
what happened during litigation. This is possible in some removal scenarios, 
as a line of Supreme Court cases holds that the absence of federal jurisdiction 
at removal can be cured so long as federal jurisdiction exists when judgment 
is entered.193 Did that happen here? And is there any guidance for how 
 

 188.  See supra Part III.C. 
 189.  See supra Part III.C. 
 190.  See Davila, 542 U.S. at 210. 
 191.  See id. 
 192.  For instance, a plaintiff's ability to bring a claim under ERISA would be 
relevant to both the complete preemption inquiry and his or her ultimate ability to 
prevail once the governing law had been determined. See, e.g., Gables Ins. Recovery, 
Inc. v. Blue Cross & Blue Shield of Fla., Inc., 813 F.3d 1333, 1338–40  (11th Cir. 2015) 
(deciding complex assignment question presented at the removal stage). 
 193.  See, e.g., Caterpillar Inc. v. Lewis, 519 U.S. 61, 64 (1996).  
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precisely this might happen in complete preemption cases? These issues are 
explored at length infra. 

A good way to understand the problem faced by the Sixth Circuit on 
appeal, and the strange way it appeared to resolve that problem, is to begin 
by looking at the cases it cited to reach its conclusion. While the Sixth Circuit 
used those cases for their substantive holdings, some of their procedural 
postures are just as illuminating. 

A. Thoroughbred Federal Cases from the Second, Third, and Seventh 
Circuits 

We can make quick work of three cases, which began life as federal 
lawsuits and thus, present little procedural intrigue. In favor of Panel 
Processing, the Sixth Circuit cited cases from the Second and Third 
Circuits.194 In Nicolaou v. Horizon Media, Inc., the Second Circuit found in 
favor of an employee whose complaint, while ambiguous, could be read to 
allege a formal “inquiry” to trigger the protections of § 1140.195 In Edwards 
v. A.H. Cornell & Son, Inc., the Third Circuit decided that “unsolicited 
internal complaints are not protected under . . . 29 U.S.C. § 1140, based on a 
plain reading of that provision’s terms.”196 In favor of Sexton, the Sixth 
Circuit cited George v. Junior Achievement of Central Indiana, Inc.,197 in 
which the Seventh Circuit held that “the best reading of § [1140] is one that 
divides the world into the informal sphere of giving information in or in 
response to inquiries and the formal sphere of testifying in proceedings.”198  
Because all three started as federal cases, their value to the Sixth Circuit was 
purely substantive.199 

 

 194.  Panel Processing II, 754 F.3d at 340 (citing Nicolaou v. Horizon Media, Inc., 402 
F.3d 325, 329 (2d Cir. 2005) (per curiam)), cert. denied, 135 S. Ct. 677 (2014); Edwards v. 
A.H. Cornell & Son, Inc., 610 F.3d 217, 225–26 (3d Cir. 2010)).   
 195.  Nicolaou, 402 F.3d at 330. 
 196.  Edwards, 610 F.3d at 225–26.  
 197.  See Panel Processing II, 754 F.3d at 341 (citing George v. Junior Achievement 
of Cent. Ind., Inc., 694 F.3d 812, 817 (7th Cir. 2012)). 
 198.  George, 694 F.3d at 817. Panel Processing II distinguished this because Sexton’s 
informal email did not “ask[] or answer[] a question.” 754 F.3d at 341. 
 199.  See Panel Processing II, 754 F.3d at 340–41 (citations omitted) (noting that 
“[e]very relevant holding hurts Sexton’s [substantive] position”); see also Complaint & 
Demand for Jury Trial, George v. Junior Achievement of Cent. Ind., Inc., No. 1:10-cv-
0220-JMS-MJD, 2011 WL 4537006 (S.D. Ind. Sept. 28, 2011), 2010 WL 2558555; 
Edwards, 610 F.3d at 218; Nicolaou, 402 F.3d at 327.  
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B. The Fourth Circuit’s King Case: Panel Processing’s Twin (Where 
Everything Went Right) 

By contrast, King v. Marriott International, Inc.,200 from the Fourth 
Circuit, is the perfect foil to Panel Processing. Its differences highlight the 
stark strangeness of the path of the Panel Processing litigation. 

First, the similarities: Like Panel Processing, King began as a state 
case.201 The plaintiff, Karen King, asserted under Maryland law that she was 
fired for complaining about and refusing to ignore ERISA violations.202 The 
defendants removed to federal court, arguing that ERISA completely 
preempted the plaintiff’s wrongful-termination claim.203 Thus far, the 
posture was similar to Panel Processing’s, right down to ERISA being 
actually mentioned in the plaintiff’s whistleblower count,204 but divergence 
was to follow.  

Unlike Sexton, plaintiff King took affirmative steps to get out of 
federal court and back to state court. She moved to remand, or in the 
alternative to amend her complaint.205 This move was important, forcing the 
remand argument into active consideration (as an issue separate and apart 
from the merits) and creating a separate, appealable issue.206  

In an unreported order, the district court denied King’s motion to 

 

 200.  King II, 337 F.3d 421 (4th Cir. 2003), sum. judm’t for defendant granted, No. 
219582, 2004 WL 5138368 (Md. Cir. Ct. Mar. 11, 2004), aff’d, 866 A.2d 895 (Md. Ct. Spec. 
App. 2005). 
 201.  Id. at 422–23; see Complaint ¶¶ 7–31, 2004 WL 5138368 (Md. Cir. Ct. Mar. 11, 
2004) (No. 219582V when filed Mar. 21, 2001; renumbered No. 219582 after remand from 
4th Cir.), 2001 WL 35931041, ¶¶ 7–31. The complaint and amended complaint contained 
other counts that met with various fates, but for simplicity’s sake, I will focus on the 
ERISA-related count, as did the Fourth Circuit. 
 202.  King II, 337 F.3d at 422–23.  
 203.  See id. at 423.  
 204.  See id.; Panel Processing I, 912 F. Supp. 2d 457, 459, 464 (E.D. Mich. 2012), aff’d, 
754 F.3d 332 (6th Cir. 2014), cert. denied, 135 S. Ct. 677 (2014).  
 205.  King II, 337 F.3d at 423. Unfortunately, due to the age of the case, many of the 
litigation documents are not available on PACER and, by extension, on RECAP. Some 
of the procedural elements of the litigation are thus gleaned from the various court 
opinions and the docket itself, which is available at Case Details, D. MD., 
http://ia801308.us.archive.org/6/items/gov.uscourts.mdd.90485/gov.uscourts.mdd.90485.
docket.html (last visited July 18, 2016). 
 206.  See Caterpillar Inc. v. Lewis, 519 U.S. 61, 74 (1996) (“[B]y timely moving for 
remand, [the plaintiff] did all that was required to preserve his objection to removal.”). 
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remand while granting leave to amend.207 While not quite articulating the 
full and complete doctrine of complete preemption, the district court, unlike 
the district court in Panel Processing, discussed the well-pleaded complaint 
rule and noted the claim-converting force of 29 U.S.C. § 1132(a), while 
avoiding the defensive preemption trap of § 1144(a).208 Resigned to litigating 
in federal court for the time being, King amended her complaint to add a 
§ 1140 whistleblower claim, although she also preserved the ostensibly 
preempted common law wrongful discharge claim.209 

Following the filing of an unsuccessful partial motion to dismiss, the 
defendants moved for summary judgment.210 On the ERISA count, the 
district court discussed briefly King’s “fail[ure] to offer evidence of a causal 
connection between her termination and the alleged illegal act of requesting 
her to transfer funds from an ERISA account.”211 Judgment was entered in 
favor of the defendants.212 King appealed.213 

King argued two points to the Fourth Circuit: the district court erred 
(1) by granting summary judgment in favor of the defendants on her 
wrongful discharge and § 1140 claims and (2) by failing to grant her motion 
to remand—in that order.214 The latter is of greater interest, and in a 

 

 207.  King v. Marriott Int’l, Inc., No. 8:01-cv-01208-AW, slip op. at 1 (D. Md. Aug. 
14, 2001), ECF No. 27, 
http://www.archive.org/download/gov.uscourts.mdd.90485/gov.uscourts.mdd.90485.27.0
.pdf,  
motion to dismiss for failure to state a claim denied, King v. Marriott Int’l, Inc. (King I), 
195 F. Supp. 2d 720, 723 (D. Md. 2002), vacated, 337 F.3d 421, sum. judm’t for defendant 
granted, No. 219582, 2004 WL 5138368 (Md. Cir. Ct. Mar. 11, 2004), aff’d, 866 A.2d 895 
(Md. Ct. Spec. App. 2005) . 
 208.  See id. at 4–6. Oddly, the best articulation of complete preemption in the district 
court’s short opinion came as it was refusing to sever and remand the plaintiff’s common 
law defamation claims—claims to which complete preemption did not plainly apply. Id. 
at 6.  
 209.  See King I, 195 F. Supp. 2d at 723. 
 210. See King II, 337 F.3d at 423; King I, 195 F. Supp. 2d at 723.  
 211. King v. Marriot Int’l, Inc., No. 8:01-cv-01208-AW, slip op. at 7 (D. Md. Aug. 30, 
2002), ECF No. 80, 
http://www.archive.org/download/gov.uscourts.mdd.90485/gov.uscourts.mdd.90485.80.0
.pdf. Note that the district court issued a merits decision on both the ERISA § 1140 claim 
and the preempted common law claim. 
 212.  See King II, 337 F.3d at 424. 
 213.  Id.  
 214.  Brief of Appellant at 12–15, King v. Marriott Int’l, Inc., 337 F.3d 421 (4th Cir. 



  

704 Drake Law Review [Vol. 64 

 

particularly fascinating twist, King adopted the substantive position of the 
typical ERISA § 1140 defendant.215 King argued that her complaints were 
unsolicited and internal, therefore unrelated to an external “inquiry or 
proceeding” and not protected by ERISA, and thus were not removable.216 
Properly invoking the complete-preemption doctrine, she contended that 
because her whistleblower claim did not “fit within the scope of . . . 29 U.S.C. 
§ 1132(a),” it was not “automatically converted into [a] federal claim[].”217 

As an initial matter, the Fourth Circuit had to determine whether the 
issue of complete preemption was actually before it, as King had amended 
her complaint after filing her motion to remand, thereby conceding the 
propriety of removal and waiving the issue of remand—or so the defendants 
argued.218 The court decided that King’s filing of an amended complaint did 
not amount to a waiver, because it “did no more than make explicit what the 
district court held . . . she did inadvertently and implicitly, namely, bring an 
action under [§ 1132(a)] of ERISA.”219 It also emphasized that, this being a 
federal question case (and not a diversity case), wrongful removal would 
completely change the rules of the game for King, possibly substituting less 
favorable federal terms for broader state ones.220 

Reaching the merits of the removal question—remember, King as 
plaintiff had argued the traditional defendant position on the substantive 
question of the scope of § 1140—the court held the “inquir[ies] or 
proceeding[s]” language of § 1140 required some sort of legal or 
administrative aspect, one absent from King’s pleading.221 Because King’s 
claim did not fall within the scope of § 1140, “her state wrongful discharge 
claim [was] not completely preempted, and removal of her claim was 
inappropriate,”222 although the court specifically did not pass on whether her 
claim might nevertheless be vulnerable to defensive preemption under § 

 

2003) (No. 02-2139), 2002 WL 32737272, at *12–15. 
 215.  See id. at *33–34. 
 216.  Id. at *34.  
 217.  Id. at *31; see also id. at *32–33 (relying on Roark v. Humana Inc., 307 F.3d 298, 
310–11 (5th Cir. 2002), rev’d, Aetna Health Inc. v. Davila, 542 U.S. 200 (2004), for the 
proposition that “states may not duplicate [§ 1132(a)] causes of action”).  
 218.  King II, 337 F.3d at 425. 
 219.  Id. at 426. 
 220.  See id.  
 221.  See id. at 427–28 (alterations in original).  
 222.  Id. at 428. 
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1144(a).223 

The Fourth Circuit vacated and remanded to the district court.224 While 
the district court’s subsequent order is not electronically available, the 
docket text makes clear that it kicked the case back to state court about two 
months later.225 

The King outcome is important. Though the “merits” part of the 
outcome—the plaintiff’s claim was not covered by § 1140—was the same, 
King was remanded to the district court and ultimately to the state courts. In 
Panel Processing, by contrast, the same substantive finding led to a merits 
affirmance.226 

The King procedural outcome is not without its own curiosities—far 
from it. For instance, in its holding, the Fourth Circuit said that removal was 
“inappropriate.”227 But was it jurisdictionally invalid? This question is 
complicated by the presence of the amended complaint, which 
unambiguously vested the district court with jurisdiction.228 Would the 
Fourth Circuit’s discussion have been different if no amended complaint had 
been filed? This, unfortunately, is unclear. But the Fourth Circuit’s outcome 
is in line with other decisions that have sustained objections to improper 
complete preemption removal, even when those barriers to removal are later 
eliminated via amended complaint.229 

C. Two Older-Vintage Complete Preemption Cases Lend Support to King 

Holding this distinction in mind, we turn to the three ostensibly 
 

 223.  See id. at 428 n.3. 
 224.  Id. at 428. 
 225.  See Docket of King v. Mariott Int’l Inc., No. 219582V (Mar. 18, 2004). King 
would later lose in the Maryland courts on summary judgment—a decision affirmed on 
appeal, although the Court of Special Appeals specifically declined to reach an adverse 
defensive preemption decision rendered by the trial court. See King v. Marriott Int’l, 
Inc., 866 A.2d 895, 906 (Md. Ct. Spec. App. 2005).  
 226.  See Panel Processing II, 754 F.3d 332, 335 (6th Cir. 2014) (“We need not decide 
whether § 1140 uses “inquiry” in the former sense, in the latter sense, or in both senses. 
Under either definition, no inquiry occurred. Sexton did not send the email in connection 
with an official investigation.”), cert. denied, 135 S. Ct. 677 (2014). 
 227.  King II, 337 F.3d at 428.  
 228.  Id. at 423–24.  
 229.  See, e.g., McAteer v. Silverleaf Resorts, Inc., 514 F.3d 411, 419 (5th Cir. 2008) 
(remanding to district court workplace negligence claims that were improperly 
removed). 



  

706 Drake Law Review [Vol. 64 

 

plaintiff-favoring cases cited in Panel Processing, two of which also figured 
prominently in King itself. Unfortunately, they are older, from an era where 
complete preemption jurisprudence was still in flux and the lines separating 
complete and defensive preemption were not as well established. 
Nevertheless, both come to procedural outcomes that are consonant with 
King and make sense under the current understanding of how complete 
preemption displaces and converts state claims. 

Anderson v. Electronic Data Systems Corp., out of the Fifth Circuit, 
began as a state case with only state causes of action.230 After the defendants 
removed the complaint to federal court, plaintiff Anderson amended it to 
delete references to violations of ERISA and moved to remand.231 After a 
flurry of dismissals, the district court denied the motion to remand and 
granted summary judgment to the last remaining defendant.232 

On appeal, Anderson argued solely that the district court lacked 
subject matter jurisdiction and thus, should have remanded.233 The Fifth 
Circuit disagreed, holding that Anderson’s conduct in the removed 
complaint sufficed to bring him within the ambit of § 1140 and thus § 1132(a), 
notwithstanding both the post-removal deletion of ERISA references 
(propriety of removal is determined at the time of removal itself, so 
Anderson’s attempt to negate jurisdiction failed) and the presence of other, 
non-ERISA bases for the whistleblowing and termination alleged in the 
complaint.234 Therefore, the court affirmed the district court’s denial of the 
motion to remand.235 

The Ninth Circuit’s Hashimoto v. Bank of Hawai‘i236—a decision 
unkindly described as “unhinged from the text” of § 1140 in Panel Processing 
II237—was another complete preemption case, starting as a Hawai‘i state 

 

 230.  Anderson v. Elec. Data Sys. Corp., 11 F.3d 1311, 1312 (5th Cir. 1994).  
 231.  See id. at 1313. 
 232.  See id. (“[Plaintiff] dismissed all other defendants except EDS, and dismissed 
all claims except for the wrongful discharge claim.”). 
 233.  See id. It is not entirely clear from the Fifth Circuit’s description whether this 
was precisely the theory (i.e., lack of subject matter jurisdiction) that was part of the 
motion to remand below. 
 234.  See id. at 1315–16, 1315 n.7.  
 235.  See id. at 1316. 
 236.  Hashimoto v. Bank of Haw., 999 F.2d 408 (9th Cir. 1993). 
 237.  See Panel Processing II, 754 F.3d 332, 341 (6th Cir. 2014), cert. denied, 135 S. Ct. 
677 (2014). The King court was just as unkind, if more by implication. See King II, 337 
F.3d 421, 428 & n.4 (4th Cir. 2003) (noting that the Hashimoto outcome appeared to be 
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action alleging a state statutory whistleblower claim that contained 
references to ERISA violations and a breach of contract claim.238 The 
defendant removed and moved for summary judgment, “on the grounds that 
[the] contract claim was without merit and the [whistleblower] count was 
preempted.”239 The district court agreed on both points, granting summary 
judgment for the defendant.240 

The Ninth Circuit affirmed in part and reversed in part.241 After 
disposing of the contract claim in a single sentence (“without merit”), the 
court turned “to the difficult question of federal preemption of [the 
plaintiff’s] tort claim.”242 The court disagreed that preemption was fatal; 
rather, while preemption existed, it was “total”—meaning complete, as the 
citation to Metropolitan Life Insurance clarified—and thus, the defense-
preempted state whistleblower claim was really a vital, vibrant § 1140 claim, 
which should have been “recharacterized” as such.243 The court remanded 
for trial.244 

Hashimoto, then, presents yet another variation of the removal fact 
pattern. Like Panel Processing, it began as a state case; also like Panel 
Processing, after it was removed, the plaintiff did not file a motion to 
remand.245 However, the outcome is almost the precise opposite of Panel 
Processing’s; the “substantive” question resolved in the plaintiff’s favor 
occasioned a remand, and by remanding, the Ninth Circuit neatly dodged 
the various procedural irregularities that had transpired below (such as: 

 

driven by the Ninth Circuit’s “policy preference”), sum. judm’t for defendant granted, 
No. 219582, 2004 WL 5138368 (Md. Cir. Ct. Mar. 11, 2004), aff’d, 866 A.2d 895 (Md. Ct. 
Spec. App. 2005). 
 238.  Hashimoto, 999 F.2d at 409–10.  
 239.  See id. at 410. The Ninth Circuit’s discussion says nothing about a motion to 
remand. 
 240.  See id.  
 241.  Id. at 412. “Reversing” seems to have been procedurally improper; the court’s 
outcome was more in line with vacating the district court’s summary judgment ruling. 
 242.  Id. (holding contract claim “without merit” because plaintiff’s contract was 
terminable at will).  
 243.  See id. at 411–12 (citing Metro. Life Ins. Co. v. Taylor, 481 U.S. 58, 66–67 
(1987)).  
 244.  Id. at 412.  
 245.  Pity the removal petition is not readily available; it would be interesting to see 
upon what basis the defendant thought it could remove, although dollars to donuts it was 
a mistaken belief that defensive preemption served as grounds for removal. 
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Without a finding of complete preemption, how did the district court 
determine it had jurisdiction to issue a defense-preemption ruling?). 

D. Taking Stock of the Case Law: What Do the Cases Say About Panel 
Processing II? 

King, Anderson, and Hashimoto are not on all fours with Panel 
Processing II; each has elements that the Sixth Circuit case lacked.246 But 
each helps to clarify what is ordinary and unusual about the way the Sixth 
Circuit approached the case before it.  

The most significant comparison is with King. The Fourth Circuit’s 
King opinion held that a plaintiff’s informal complaints—complaints that 
were based, at least in part, on concerns about ERISA247—did not bring the 
plaintiff under the protection of § 1140.248 But this ended not in an affirmance 
on an alternative ground—remember, the district court had granted 
summary judgment for the defendants on the § 1140 claim, on the basis that 
King had not met her burden to show the causal connection between her 
termination and her ERISA-related inquiries249—but instead with a decision 
that removal itself was improper.250 Contrast this with Panel Processing. 
Panel Processing also involved a merits grant of summary judgment on an 
ERISA § 1140 claim.251 But the Panel Processing court held (1) that complete 
preemption removal was proper, but also (2) that plaintiff Sexton’s 
allegation did not make out a § 1140 claim because of the informality of his 
internal complaint, and therefore (3) that summary judgment was 
appropriately granted.252 

How can this be so? The outcome in King suggests that this precise 
failure is fatal to complete preemption removal. If a plaintiff’s internal 
complaint cannot support a § 1140 claim, he or she cannot fulfill the first part 
of the Davila test, which requires the claim upon which complete removal is 
premised to be a valid § 1132(a) claim that he or she has the statutory 
 

 246.  Compare discussion supra Part III.E, with discussion supra Part IV.B–C. 
 247.  King II, 337 F.3d 421, 423 (4th Cir. 2003), sum. judm’t for defendant granted, 
No. 219582, 2004 WL 5138368 (Md. Cir. Ct. Mar. 11, 2004), aff’d, 866 A.2d 895 (Md. Ct. 
Spec. App. 2005).  
 248.  Id. at 428.  
 249.  Id. at 424. 
 250.  Id. at 428.  
 251.  See Panel Processing II, 754 F.3d 332, 334 (6th Cir. 2014), cert. denied, 135 S. Ct. 
677 (2014).   
 252.  See id. at 334–35, 342. 
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authority to bring.253 If you are neither a participant, beneficiary, or 
fiduciary, for instance, you cannot bring a valid § 1132(a)(3) claim;254 by 
extension, a state claim brought by someone outside of those categories and 
appearing to duplicate an ERISA cause of action cannot be converted via 
complete preemption into an ERISA claim.255 Hashimoto and Anderson are 
not quite as clear on this point, but they at least do not exist in tension with 
King.  Each held that complete preemption operated to allow for removal 
on the basis of an “informal whistleblower” complaint.256 But unlike Panel 
Processing II, all three cases connected the sufficiency of the complaint—
whether the whistleblowing claim alleged amounted to a § 1140 claim—with 
the propriety of complete preemption removal. In this crowd, Panel 
Processing is the odd man out. 

V. PANEL PROCESSING II AND THE FEDERAL JURISDICTION GAP 

A. The Federal Jurisdiction Gap Defined 

Considered together, Panel Processing II and the cases upon which it 
relies highlight an apparent gap between what is required for federal 
question jurisdiction and what is necessary to properly invoke complete 
preemption jurisdiction. Under this federal jurisdictional gap, certain claims 
that would suffice to create federal subject matter jurisdiction if set forth on 
the face of a well-pleaded complaint do not grant federal subject matter 
jurisdiction if (1) asserted initially as state law claims and (2) removed to 
federal court under the complete preemption doctrine. The federal 
jurisdictional gap, which is clearest in the ERISA context but also likely 
exists in analogous complete preemption scenarios, is the product of an 
understandable motive: it should be harder to yank a state case to federal 
court on a complete preemption theory than it should be to plead a federal 
claim in the first place. 

This gap itself arises from a simple source: the two-part Davila test for 
complete preemption under ERISA is stricter than the lenient test for 

 

 253.  See Aetna Health Inc. v. Davila, 542 U.S. 200, 210 (2004).  
 254.  29 U.S.C. § 1132(a)(3) (2012). 
 255.  See, e.g., Arditi v. Lighthouse Int’l, 676 F.3d 294, 299 (2d Cir. 2012) (requiring a 
plaintiff to be authorized by statute before complete preemption applies).  
 256.  Anderson v. Elec. Data Sys. Corp., 11 F.3d 1311, 1314 (5th Cir. 1994); 
Hashimoto v. Bank of Haw., 999 F.2d 408, 412 (9th Cir. 1993).  
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setting forth a well-pleaded federal claim.257 This is made clear by the 
starting-in-federal-court cases relied upon by Panel Processing II, which 
become useful as foils.258 Those cases highlight an obvious but crucial point: 
there is no jurisdictional infirmity associated with bringing a § 1140 claim 
despite only having made an informal complaint, much as a generally 
defective or meritless federal claim will not, absent severe insubstantiality or 
frivolousness, fail to “arise under” federal law and thus fail to confer federal 
jurisdiction.259 There is no need to fit precisely within the statutory language 
or to have a fully formed valid claim to bring suit in federal court. 

The more lenient federal jurisdiction pleading standard can be seen 
quite clearly in the wake of a recent Supreme Court decision doing away 
with “statutory standing,” or the ability to fit as a plaintiff under a federal 
statute in the first place.260 Under this line of reasoning, whether a plaintiff 
is one of the enumerated class of persons authorized to bring suit under 
§ 1132(a) is a merits determination, not a jurisdictional determination.261 By 
extension, if an unauthorized party attempted to bring a § 1132(a)(1) suit, 
the defect in the complaint would not necessarily defeat federal subject 
matter jurisdiction, and a court could jump right to a merits inquiry if 
appropriate.262 

 

 257.  See supra Part I.D.  
 258.  See supra Part IV.A. 
 259.  See supra Part IV.A.  
 260.  See Lexmark Int’l, Inc. v. Static Control Components, Inc., 134 S. Ct. 1377, 
1386–88, 1387 n.4 (2014); see also Chabad Lubavitch of Litchfield Cty., Inc. v. Litchfield 
Historic Dist. Comm’n, 768 F.3d 183, 200–01 (2d Cir. 2014) (discussing Lexmark, 134 S. 
Ct. at 1386–88 & n. 4), cert. denied, 135 S. Ct. 1853 (2015); John F. Preis, How the Federal 
Cause of Action Relates to Rights, Remedies, and Jurisdiction, 67 FLA. L. REV. 849, 892–
94 (2015). 
 261.  See Nat’l Health Plan Corp. v. Teamsters Local 469, 585 F. App’x 832, 834–35 
(3d Cir. 2014) (applying Lexmark’s holding to the context of enumerated ERISA 
plaintiffs); Vander Luitgaren v. Sun Life Assurance Co. of Can., 765 F.3d 59, 63 (1st Cir. 
2014) (“Unlike constitutional standing, statutory standing is part and parcel of the merits 
of a particular claim.” (citation omitted)); Metcalf v. Blue Cross Blue Shield of Mich., 57 
F. Supp. 3d 1281, 1286 (D. Or. 2014) (“Defendants argue that Metcalf is not a 
‘beneficiary’ as defined by the statute. The litigation thus far has addressed this issue as 
a matter of standing. In fact, however, it is a question on the merits.”); see also N.J. Brain 
& Spine Ctr. v. Aetna, Inc., 801 F.3d 369, 371 n.3 (3d Cir. 2015) (discussing ERISA 
assignee status as merits inquiry). 
 262.  See Vander Luitgaren, 765 F.3d at 63 (“Accordingly, we take no view of whether 
the appellant has statutory standing at the threshold but, rather, dive directly into the 
merits.” (citation omitted)). 
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By contrast, the two-part Davila test, and thus complete preemption 
itself, is more restrictive. It requires the presence of a valid claim, one that 
fits within the statutory language of § 1132(a), as well as the absence of an 
independent legal duty.263 Thus, unlike with the “arising under” pathway to 
federal question jurisdiction, a plaintiff’s failure to fall (either directly or by 
assignment) into the enumerated set of § 1132(a) plaintiffs prevents 
complete preemption and thus, removal.264 The same unauthorized plaintiff 
from the example above could bring an ERISA claim for benefits disguised 
as a contract claim or tort claim, and under the framework of Davila the 
defendant would be unable to remove the case to federal court.265 

This effectively creates an exception to the usual rule of removal, that 
a defendant can remove any case that could have been brought in federal 
court to begin with.266 Davila interposes an additional restriction in this 
ordinarily straightforward rule.267 

Panel Processing appears to have bridged the federal jurisdictional gap 
inherent in the complete preemption doctrine. Brian Sexton’s claim was not 
a valid ERISA claim, as the Sixth Circuit held, because his internal 
complaint was not enough to bring him within the protection of the statute.268 
 

 263.  Arditi v. Lighthouse Int’l, 676 F.3d 294, 299 (2d Cir. 2012) (citing Aetna Health 
Inc. v. Davila, 542 U.S. 200, 210 (2004)).  
 264.  Cf. Gables Ins. Recovery, Inc. v. Blue Cross & Blue Shield of Fla., Inc., 813 F.3d 
1333, 1337–39 (11th Cir. 2015) (per curiam) (deciding that the first Davila prong was met, 
and complete preemption removal was appropriate, because sub-assignee of an ERISA 
plan participant acquired standing to sue under ERISA as a result of assignment).  
 265.  See Davila, 542 U.S. at 210. This discontinuity is not unique to ERISA. Other 
doctrines related to complete preemption, such as various multi-part tests used to 
determine whether complete preemption applies to a specific statute or area of law, 
create similar gaps that are both starker and broader. See, e.g., Briarpatch Ltd. v. Phx. 
Pictures, Inc., 373 F.3d 296, 305–06 (2d Cir. 2004) (using two-step test to determine 
whether the Copyright Act “exclusively governs a claim,” without enumerating a specific 
standing requirement). A federal court that has jurisdiction over a claim brought under 
a specific federal cause of action would not have jurisdiction over an analogous state 
claim if the federal statute was not of such force as to completely preempt the state claim, 
and an attempt to use complete preemption for removal would fail. See id.  
 266.  See 28 U.S.C. § 1441(a) (2012); Davila, 542 U.S. at 210 (“[W]here the individual 
is entitled to [ERISA] coverage only because of the terms of an ERISA-regulated 
employee benefit plan, and where no legal duty (state or federal) independent of ERISA 
or the plan terms is violated, then the suit falls ‘within the scope of ERISA § [1132(a)].’” 
(citation omitted)).   
 267.  See 542 U.S. at 210.  
 268.  Panel Processing II, 754 F.3d 332, 335 (6th Cir. 2014) (finding no “inquiry” 
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Undeniably, his claim would have sufficed to “arise under” federal law, if 
brought originally as such, as shown by Edwards and the other cases relied 
upon by the Sixth Circuit.269 Yet as King shows, a challenge to complete 
preemption removal should have succeeded on the identical facts.270 Thus, 
under Panel Processing, the requirements for invoking complete preemption 
appear to be equivalent to what is needed to minimally state an arising-under 
federal claim. By bypassing the jurisdictional question, the Sixth Circuit 
equated, by implication, success under Davila with successful invocation of 
federal question jurisdiction. 

So is Panel Processing wrong? It is not the product of a court rule 
against remanding in the absence of complete-preemption-conferred 
jurisdiction; to the contrary, in Warner v. Ford Motor Co., the en banc Sixth 
Circuit reversed an improperly removed case with instructions to the district 
court to remand the case to state court—and with nary a motion to remand 
in sight.271 Nor was the Panel Processing decision the result of a court 
vaulting a jurisdictional issue to reach a tempting merits question since the 
court would have had to reach the scope of § 1140 regardless.272 The key and 
salient feature of Panel Processing is silence—no motion to remand was 
filed, no real discussion of complete preemption was occasioned by the 
parties (or district court), and no procedural considerations appear to have 
animated the Sixth Circuit’s decision. 

B. Rationalizing Panel Processing: Possible Explanations for the Sixth 
Circuit’s Outcome 

Deciding that the Sixth Circuit is “wrong” on the facts above ignores 
that the boundaries of complete preemption are poorly defined—as is, oddly 
enough, its “jurisdictional” character. Consequently, it is necessary to 
assume that one of a myriad of curative doctrines might support the Sixth 
Circuit’s decision to affirm rather than vacate. 

In fact, there are several ways to explain the Sixth Circuit’s odd-man-
 

occurred because “Sexton did not send the email in connection with an official 
investigation. And he did not send the email in response to a question or request for 
information.”), cert. denied, 135 S. Ct. 677 (2014).  
 269.  See supra Part III.A; see also Edwards v. A.H. Cornell & Sons, Inc., 610 F.3d 
217, 219, 226 (3d Cir. 2010) (affirming a merits motion to dismiss when holding that the 
plaintiff’s conduct fell outside of the scope of § 1140).  
 270.  See supra Part III.B.  
 271.  Warner v. Ford Motor Co., 46 F.3d 531, 532–33 (6th Cir. 1995) (en banc). 
 272.  See supra Part IV.A. 
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out holding, as well as the terseness with which it discussed complete 
preemption.273 The most obvious is simply that nobody noticed the problem 
created by the case’s posture; or, if it was noticed, the fact that it was not 
argued and that proper removal was implicitly “conceded” by plaintiff 
Sexton meant that there was no point in overly complicating the case on 
appeal to deal with the problem. But common sense only takes things so far, 
and the primary question is whether, on the record itself, there is a 
jurisprudential way to reconcile Panel Processing’s treatment of complete 
preemption with the different trends seen elsewhere in case law. 

As it turns out, there are several possible explanations, but none is 
convincing. Or, more precisely, none of the arguments that harmonize the 
Panel Processing outcome is consonant with the limited application of the 
complete preemption doctrine, the general desire to have the plaintiff 
control the complaint, and the burden placed on the defendant to justify the 
propriety of removal. 

1. Amendment by Implication or Constructive Amendment 

Of the possible scenarios, the most facially appealing is that plaintiff 
Sexton amended his complaint constructively or by implication, or 
alternatively, that the parties’ actions should prudentially be assumed to 
concede proper jurisdiction. The Sixth Circuit took pains to point out that, 
after removal, the parties litigated the case as if the plaintiff’s complaint had 
actually raised a federal claim274—although the continued viability of the 
state claim was also argued.275 

Thus, one possibility is that the course of the district court litigation 
was an embodiment of Judge Easterbrook’s comment on a plaintiff’s 
acceptance of fate.276 Having found himself in federal court, Sexton decided 
that he wanted to stay there, and the Sixth Circuit simply acted as if he had 
taken affirmative action to do so. If he amended his complaint by 
implication, and did not move to remand, Sexton was essentially consenting 
to the jurisdiction of the federal courts. 

Key to this reading is another facet of removal doctrine. Although the 

 

 273.  See generally Panel Processing II, 754 F.3d at 333–42.  
 274.  Id. at 334. 
 275.  See supra Part II.E. 
 276.  See In re Cont’l Cas. Co., 29 F.3d 292, 294 (7th Cir. 1994); supra note 70 and 
accompanying text.  
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propriety of removal to federal court is generally based on the jurisdictional 
state of affairs at the time of removal,277 courts have generally held that a 
plaintiff can amend a complaint to explicitly add a jurisdictional basis for 
remaining in federal court, thereby “fixing” the jurisdictional question.278 
This is but one part of a broader doctrine arising out of Supreme Court cases 
like Caterpillar Inc. v. Lewis, and referred to as the Caterpillar rule: judgment 
in a case where initial removal was jurisdictionally improper is not void so 
long as federal jurisdiction comes to exist by the time judgment is entered.279 
Caterpillar has implications for several of the scenarios discussed in this 
section. 

The Sixth Circuit, where Panel Processing arose, has fleshed out the 
Caterpillar rule, as illustrated by cases like Gentek Building Products, Inc. v. 
Sherwin-Williams Co.280 In Gentek, the defendant’s removal to federal court, 
premised upon complete preemption under the Magnuson-Moss Warranty–
Federal Trade Commission Improvement Act,281 went unchallenged by the 

 

 277.  See Caterpillar Inc. v. Lewis, 519 U.S. 61, 73 (1996). 
 278.  See Fernández-Vargas ex rel. C.J.P.F. v. Pfizer, 522 F.3d 55, 63 (1st Cir. 2008) 
(“[A] federal claim, raised for the first time in an amended complaint, cured any 
jurisdictional defects in an action otherwise improperly removed from state court.” 
(citing Brough v. United Steelworkers, 437 F.2d 748, 750 (1st Cir. 1971))); Barbara v. 
N.Y. Stock Exch., Inc., 99 F.3d 49, 56 (2d Cir. 1996) (“Thus, if a district court erroneously 
exercises removal jurisdiction over an action, and the plaintiff voluntarily amends the 
complaint to allege federal claims, we will not remand for want of jurisdiction.” (citing 
Kidd v. Sw. Airlines, Co., 891 F.2d 540, 547 (5th Cir. 1990))). 
 279.  See Lewis, 519 U.S. at 73; Lyons v. Philip Morris Inc., 225 F.3d 909, 914 (8th Cir. 
2000) (citing Lewis, 519 U.S. at 64); see also Pegram v. Herdrich, 530 U.S. 211, 215 n.2 
(2000) (“As we will explain, Herdrich’s amended complaint alleged ERISA violations, 
over which the federal courts have jurisdiction, and we therefore have jurisdiction 
regardless of the correctness of the removal.” (citations omitted)); Dodson & Pucillo, 
supra note 138, at 1351 (discussing Caterpillar doctrine in context of diversity 
jurisdiction). In this reading, whether complete preemption was proper becomes a non-
issue, because even an improper invocation of complete preemption could be fixed by 
amending the complaint, thereby (as discussed below) rendering unnecessary the Sixth 
Circuit’s Panel Processing observation that complete preemption was properly invoked. 
Panel Processing II, 754 F.3d at 334; see also Alabama v. PCI Gaming Auth., 801 F.3d 
1278, 1286 n.16 (11th Cir. 2015) (observing that a plaintiff’s decision to amend a 
complaint to add a federal claim, rather than remand, created federal jurisdiction under 
the Caterpillar rule even if removal premised on complete preemption had initially been 
improper).  
 280.  Gentek Bldg. Prods., Inc. v. Sherwin-Williams Co., 491 F.3d 320, 327 (6th Cir. 
2007). 
 281.  15 U.S.C. §§ 2301–2312 (2012). 
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plaintiff, who later amended the complaint to add a federal claim under 
Magnuson-Moss.282 In moving for summary judgment, the defendant made 
statements about the viability of the Magnuson-Moss claim that contradicted 
earlier assertions in its notice of removal; in response, the plaintiff now 
argued that removal was improper and the district court lacked 
jurisdiction.283 On appeal, the Sixth Circuit held that the plaintiff failed to 
preserve a jurisdictional challenge by not moving to remand and that 
jurisdiction existed at the time of the judgment through the amended 
complaint—even though the district court had ultimately held that the 
Magnuson-Moss act did not apply in the case, and even though the plaintiff 
had amended its complaint in response to the notice of removal’s suggestion 
that the Act did apply.284 As the court explained, once the complaint had 
been amended, the applicability of federal law became a merits issue, so long 
as the federal question was not plainly immaterial or frivolous.285 

But this discussion of Caterpillar and “fixing” presupposes that Sexton 
really did amend his complaint either by implication or constructively. 
Unfortunately, the weight of law and fact—as well as prudential 
considerations—suggests that he did not, at least not within the boundaries 
of how amendments are normally conceived and deployed. 

Both the Federal Rules of Civil Procedure and the Eastern District of 
Michigan’s local rules set specific procedures for amending complaints,286 
and it is the general rule—“axiomatic,” according to the Seventh Circuit287—
that complaints cannot be amended via briefing on dismissal or summary 

 

 282.  Gentek, 491 F.3d at 323–24. 
 283.  Id. at 324. 
 284.  See id. at 324, 327–32.  
 285.  See id. at 331–32 (citing Lawrence v. Dunbar, 919 F.2d 1525, 1530 n.7 (11th Cir. 
1990) (per curiam)). 
 286.  FED. R. CIV. P. 15; E.D. MICH. R. 15.1. 
 287.  See Car Carriers, Inc. v. Ford Motor Co., 745 F.2d 1101, 1107 (7th Cir. 1984) 
(“[I]t is axiomatic that the complaint may not be amended by the briefs in opposition to 
a motion to dismiss.” (citations omitted)). 
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judgment motions.288 Courts in the Sixth Circuit follow this approach.289 

The rule against amending the complaint via the briefs does not fully 
answer the question, however, as the rule is usually invoked when a party 
attempts to consciously raise a new claim or theory in the briefs to defeat a 
dispositive motion, as opposed to by the apparent acquiescence of the 
parties.290 The distinction between the voluntary actions of a plaintiff and 
“involuntary” realignment of the briefs, which is important in determining 
the propriety of removal,291 is not an easy fit when the parties’ rationale for 

 

 288.  See Fischer v. Minneapolis Pub. Sch., 792 F.3d 985, 990 n.4 (8th Cir. 2015) 
(“Fischer failed to include these claims in his complaint, failed to file an amended 
complaint by the deadline, and did not later petition the court to amend his complaint. 
Accordingly, these claims were not properly before the district court.” (citations 
omitted)); Miccosukee Tribe of Indians of Fla. v. United States, 716 F.3d 535, 559 (11th 
Cir. 2013) (“In this circuit, a plaintiff cannot amend his complaint through argument 
made in his brief in opposition to the defendant’s motion for summary judgment.” 
(citation omitted)); Pirelli Armstrong Tire Corp. Retiree Med. Benefits Tr. v. Walgreen 
Co., 631 F.3d 436, 448 (7th Cir. 2011) (“The effort founders, however, because of the 
axiomatic rule that a plaintiff may not amend his complaint in his response brief.” 
(citation omitted)); Pennsylvania ex rel. Zimmerman v. Pepsico, Inc., 836 F.2d 173, 181 
(3d Cir. 1988); see also Gilmour v. Gates, McDonald & Co., 382 F.3d 1312, 1315 (11th 
Cir. 2004) (per curiam) (“Liberal pleading does not require that, at the summary 
judgment stage, defendants must infer all possible claims that could arise out of facts set 
forth in the complaint. The proper procedure for Gilmour to assert a new contract claim 
was to seek to amend her complaint.”). 
 289.  See, e.g., Guzman v. U.S. Dep’t of Homeland Sec., 679 F.3d 425, 429 (6th Cir. 
2012) (“When presented with such a [Federal Rule of Civil Procedure 12(b)(6)] motion, 
courts consider whether the complaint states a claim upon which relief could be granted, 
not whether the plaintiff has stated—or could state—such a claim elsewhere.” (citation 
omitted)); Tucker v. Union of Needletrades, 407 F.3d 784, 788 (6th Cir. 2005); Smith v. 
Flinkfelt, No. 13-01-GFVT, 2013 WL 5467618, at *10 (E.D. Ky. Sept. 30, 2013) (“The 
Sixth Circuit Court of Appeals teaches that it is impermissible for a plaintiff to raise a 
new legal claim for the first time in a response to a motion for summary 
judgment.”(citations omitted)); Madden v. City of Chattanooga, No. 1:08-cv-160, 2010 
WL 670108, at *6 n.3 (E.D. Tenn. Feb. 19, 2010); Lovelace v. Stephens & Michaels 
Assocs., No. 07-10956, 2007 WL 3333019, at *6 (E.D. Mich. Nov. 9, 2007). 
 290.  See, e.g., Guzman, 679 F.3d at 429 (failing to amend complaint and only raising 
claim in response brief to defendant’s motion to dismiss). 
 291.  For discussions of the judicially created “voluntary/involuntary” rule, which 
states that involuntary changes in a case (such as a court’s dismissal of a non-diverse 
party) do not create removability, see 16 MOORE ET AL., supra note 72, § 
107.140(3)(a)(ii)(B)–(C); Debra Lyn Bassett & Rex R. Perschbacher, The Roots of 
Removal, 77 BROOK. L. REV. 1, 21–30 (2011); see also Davis v. McCourt, 226 F.3d 506, 
510 n.3 (6th Cir. 2000) (quoting Hollenbeck v. Burroughs Corp., 664 F. Supp. 280, 281 
(E.D. Mich. 1987)); Wiacek v. Equitable Life Assurance Soc. of the U.S., 795 F. Supp. 
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their positions slowly shifts without any explicit judicial or motion-practice 
intervention. 

Moreover, the related doctrine of constructive amendment also does 
not provide a convincing resolution to this problem. Extrapolated in part 
from Federal Rule of Civil Procedure 15(b), constructive amendment allows 
courts to amend a complaint constructively to recognize unpleaded claims.292 
The reasoning here would go as follows: Since the Panel Processing parties 
eventually litigated as if an ERISA § 1140 claim was part of the action and 
did not object to the path the litigation took, what is the harm in deeming 
the complaint constructively amended to add a § 1140 claim?  

Except, constructive amendment doctrine is generally understood to 
be of limited scope.293 A Second Circuit case, City of Rome v. Verizon 
Communications, Inc.,294 is instructive. City of Rome involved a complaint 
referring only to state and local law, a removal based on an assertion of 
federal jurisdiction by the defendant, a lack of a motion to remand, and a 
summary judgment motion granted in favor of the defendant.295 Although 
the parties had consented to jurisdiction below, the Second Circuit raised the 
issue of federal jurisdiction sua sponte.296 After holding that complete 
preemption did not apply to the law in question,297 the Second Circuit turned 
to other arguments for finding federal jurisdiction. The defendant argued 
that the plaintiff’s failure to move to remand “means that it intended to raise 
a federal claim,” but the court thought otherwise.298 Cautioning that 
constructive amendment should be sparingly used, the court rejected the 
defendant’s argument, explaining that “parties cannot invoke constructive 
amendment to escape the ordinary boundaries of federal jurisdiction” 

 

223, 225 (E.D. Mich. 1992); Hollenbeck, 664 F. Supp. at 281.  
 292.  See Torry v. Northrop Grumman Corp., 399 F.3d 876, 877–78 (7th Cir. 2005) 
(collecting cases on constructive amendment doctrine and expressing disapproval of the 
common construction and title of the doctrine). While Federal Rule of Civil Procedure 
15(b) addresses amendments occurring during and after trial, constructive amendment 
transcends those limitations and does not appear to be strictly limited to cases that 
actually proceed to trial. See id. at 878. 
 293.  See id. (asking, “[H]ow helpful can it be to say that we’ll pretend a plaintiff has 
amended his complaint when he hasn’t?”).  
 294.  City of Rome v. Verizon Commc’ns Inc., 362 F.3d 168 (2d Cir. 2004). 
 295.  Id. at 173–75. 
 296.  Id. at 173–74.  
 297.  Id. at 180. 
 298.  Id. at 180–81.  
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because “the fictitious complaint emerging out of the constructive 
amendment must satisfy the principles behind the well-pleaded complaint 
rule”—an impossibility in the case at bar.299 

City of Rome is not entirely on point—Panel Processing involves facts 
that defeat complete preemption, rather than the absence of a federal-
jurisdiction-granting statutory scheme300—but it is close enough to show why 
invoking the constructive amendment doctrine would be problematic. Other 
cases, focusing on a minimal level of awareness of the possibility of 
amendment,301 emphasizing that constructive amendment must be 
affirmatively raised at some stage of the litigation,302 or pointing to “issues” 
(rather than claims) that can be constructively added in,303 further suggest 
that constructive amendment is a poor fit for the fact pattern in Panel 
Processing. 

Another, if somewhat obvious, strike against premising Panel 
Processing’s appellate outcome on implied or constructive amendment of 
the complaint is that the Sixth Circuit nowhere mentioned that as a 
possibility, although it did hint in that direction by discussing the parties’ 
decision to litigate as if an ERISA claim had been pleaded.304 If the 
complaint had been constructively or implicitly amended by the actions of 
the parties, the Sixth Circuit could have avoided entirely a discussion of 
complete preemption—an amendment would have fixed the jurisdictional 
defect, rendering the issue moot—but it instead said that complete 
preemption had been properly invoked.305 

If the complaint was not amended implicitly or constructively, the 

 

 299.  Id. at 181–82 (holding well-pleaded complaint rule unsatisfied because plaintiff 
could not “have asserted a federal cause of action . . . in any actual complaint, and 
because, even on appeal, [plaintiff] has not clearly articulated a basis for recovery under 
federal law”).  
 300.  Panel Processing II, 754 F.3d 322, 334–35 (6th Cir. 2014), cert. denied, 135 S. Ct. 
677 (2014). 
 301.  See, e.g., Hutchins v. Clarke, 661 F.3d 947, 957–58 (7th Cir. 2011). 
 302.  See Siler v. Webber, 443 F. App’x 50, 58 (6th Cir. 2011) (refusing to deem 
complaint constructively amended when the issue had not been raised prior). 
 303.  Stemler v. City of Florence, 126 F.3d 856, 872 (6th Cir. 1997). 
 304.  Panel Processing II, 754 F.3d at 334 (“Once in federal court, Sexton did not 
challenge the company’s removal of the case or its use of complete preemption. Sexton 
and Panel Processing instead litigated the case as though Sexton had raised a claim under 
ERISA.”).  
 305.  Id.  
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applicability of the Caterpillar doctrine—that defects at the time of removal 
can be overlooked so long as federal jurisdiction exists at the time of 
judgment—is less certain.306 But there is another way that Caterpillar might 
apply. Caterpillar could operate to render proper a district court judgment if 
the facts, as developed during discovery or at trial (as opposed to those facts 
merely alleged in the complaint), showed that complete preemption was 
actually proper.307 

Consider the following hypothetical, which is an amalgamation of the 
various § 1140 fact patterns from the marquee § 1140 cases cited in Panel 
Processing II. A complaint filed in the District of New Jersey states a bare 
bones, state law whistleblower claim, alleging retaliation based on informal, 
internal complaints. The defendant removes on the basis of complete 
preemption, and the district court denies the subsequent motion to 
remand—improperly, it turns out, because under the Third Circuit law the 
complaint does not cut it as a § 1140 action. But discovery reveals that the 
plaintiff actually did more than was alleged in the complaint, enough to 
nudge his allegations across the line into stating a proper (if not necessarily 
meritorious) § 1140 claim under Third Circuit law. A district court’s entry of 
judgment in that scenario could be supported under Caterpillar, especially if 
it came after trial, because the facts as developed would support the initial 
decision to remove, even if the complaint itself did not. 

But this is not what happened in Panel Processing. Neither the 
complaint nor the summary judgment record supported removal, and the 
complaint was not otherwise amended to allege a basis for federal 
jurisdiction.308 

The final strike against assuming implicit or constructive amendment 
is prudential—an important element for those who might find the discussion 
above to be too slavishly devoted to the intricacies of procedure. At no point 
in the litigation, until perhaps at the eleventh hour of appeal, did the parties 
in Panel Processing betray a realization that they were relying on the wrong 

 

 306.  See supra note 292 and accompanying text.   
 307.  See, e.g., Gentek Bldg. Prods., Inc. v. Sherwin-Williams Co., 491 F.3d 320, 327 
(6th Cir. 2007) (discussing the Sixth Circuit’s test under Caterpillar).  
 308.  See McAteer v. Silverleaf Resorts Inc., 514 F.3d 411, 416 (5th Cir. 2008) (citing 
Caterpillar, Inc. v. Lewis, 519 U.S. 61, 75 (1996)) (“[I]f subject matter jurisdiction is 
eventually established and a case remains in the federal court system for a significant 
length of time or reaches a verdict on the merits, considerations of finality and economy 
may result in affirming a judgment despite the improper removal.”). 
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test for federal removal.309 The parties began to act as if a § 1140 claim was 
in play, but perhaps did not realize the jurisdictional importance of the 
defendant’s preemption mistake.310 Cases like King and McAteer speak of 
motions to remand preceding an amended complaint as preserving the 
objection to removal;311 to the extent that Sexton could have been said to 
have amended his complaint by implication, it is reasonable to think that he 
wanted to have a valid claim too and would not have acquiesced to removal 
had he realized another possibility was open to him. After all, in the end, the 
approach taken by the Sixth Circuit ended his case on the merits.312 Had the 
Sixth Circuit followed the King approach,313 either in reaction to a pivot from 
Sexton (arguing against the position he eventually took) or as an alternative-
argument approach (“if I lose, you should remand rather than affirming”), 
Sexton could have pursued his claim in state court.314 Might he have wanted 
to put all of his eggs in the § 1140 basket? Perhaps, but his attempt to argue 
against relying on § 1140, by continuing to insist on the viability of his state 
claim, suggests that he might have welcomed the opportunity to return to 
state court if that option had been presented to him.315 

An overly expansive construction of amendment might have odd 
implications for federal practice more broadly. What if a defendant removed 
a state complaint to federal court on the basis of a federal statute that did 
not have complete preemptive force, yet the parties litigated the matter (and 
the lower court decided the question) on the basis of defensive preemption 
by mistake? If the plaintiff did not amend his complaint, would an appellate 
court really say that, by their actions, the parties’ constructive litigation of a 
federal claim obviated the fact that the complaint was never removable in 
the first place? This would be a breathtaking expansion of complete 
preemption doctrine, allowing the removal of complaints that are not 
completely preempted so long as a federal statute is identified and no party 
moves for remand. Under Caterpillar, once the defendant has successfully 
 

 309.  See supra Parts II.C–E. 
 310.  See supra Part II.E; see also Panel Processing II, 754 F.3d at 334.  
 311.  McAteer, 514 F.3d at 416–17; King II, 337 F.3d 421, 426 (4th Cir. 2003), sum. 
judm’t for defendant granted, No. 219582, 2004 WL 5138368 (Md. Cir. Ct. Mar. 11, 2004), 
aff’d, 866 A.2d 895 (Md. Ct. Spec. App. 2005). 
 312.  Panel Processing II, 754 F.3d at 334.  
 313.  See King II, 337 F.3d at 424–25.  
 314.  See, e.g., id. at 423 (vacating and remanding King’s state law wrongful discharge 
claim).  
 315.  See Panel Processing I, 912 F. Supp. 2d 457, 467 (E.D. Mich. 2012), aff’d, 754 
F.3d 332 (6th Cir. 2014), cert. denied, 135 S. Ct. 677 (2014).  
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recharacterized the complaint and won the district court’s agreement on that 
point, the complaint by definition now states a federal claim sufficient to 
invoke federal subject matter jurisdiction at the time judgment is entered.316 
Unless complete preemption is not truly jurisdictional—a possibility 
discussed further below317—this expansion would nearly invert the burdens 
of removal practice. 

In sum, the weight of law and fact—as well as the prudential sense 
discussed above—counsels against viewing an implicit or constructive 
amendment as conferring upon the district court jurisdiction it would not 
have otherwise had. Implicit or constructive amendment therefore should 
not and does not serve to harmonize Panel Processing II with its predecessor 
cases. 

2. The Davila Test as a Non-Jurisdictional Procedural Rule 

Thus far, discussions of Davila have assumed that the complete 
preemption test is of jurisdictional character. But what if that is not true? 

Backing up a bit: It is well established that complete preemption is a 
jurisdictional doctrine, at least in some form.318 Indeed, the Sixth Circuit said 
as much in Panel Processing II.319 But this mantra, often repeated, does little 
to expand upon precisely what parts of the doctrine are strictly jurisdictional 
and which are not. While complete preemption governs whether a court has 
jurisdiction, it is less clear whether the methods by which a court decides it 
has jurisdiction are, in fact, creating separate jurisdictional tests, or if the 
time of jurisdictional assessment320 is inexorably fixed at the point of 
removal. 

So might the federal jurisdictional gap be illusory? This would be the 

 

 316.  Caterpillar, Inc. v. Lewis, 519 U.S. 61, 73 (1996). 
 317.  See supra Part IV.B.2.  
 318.  Dennis ex rel. PICO Holdings, Inc. v. Hart, 724 F.3d 1249, 1254 (9th Cir. 2013); 
Franciscan Skemp Healthcare, Inc. v. Cent. States Joint Bd. Health & Welfare Tr. Fund, 
538 F.3d 594, 596 (7th Cir. 2008); Lontz v. Tharp, 413 F.3d 435, 440 (4th Cir. 2005); 
Pryzbowski v. U.S. Healthcare, Inc., 245 F.3d 266, 270 (3d Cir. 2001). 
 319.  See Panel Processing II, 754 F.3d at 334 (“Under our case law, true enough, the 
doctrine of complete preemption goes to the subject matter jurisdiction of the court.” 
(citation omitted)). 
 320.  See Dodson & Pucillo, supra note 138, at 1351–52 (addressing “jurisdictional 
assessment” in the context of diversity jurisdiction and describing it as shifting the time 
for evaluating federal court jurisdiction). 
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case if the Davila test is not actually jurisdictional at all.321 Rather, Davila 
could plausibly be a non-jurisdictional procedure via which a state claim is 
converted into an arising under claim. 

Demoting Davila from jurisdictional to non-jurisdictional has an 
immediate effect, because non-jurisdictional rules can be waived and 
forfeited.322 Under this reasoning, this is precisely what plaintiff Sexton did 
in Panel Processing. Had Sexton mimicked the plaintiff in King and timely 
asserted his right to remand, he could have kept open his option of 
remanding based on a Davila flaw.323 Because he failed to do so, his objection 
was waived; while the facts as developed failed to support Davila removal, 
the consideration at the time of judgment entry was instead whether Sexton 
could have brought his case in federal court in the first place, which he 
assuredly could have.324 

The prior use of the jurisdictional label might mean little, as the 
Supreme Court has recently taken steps to clarify the distinction between 
rules that are truly jurisdictional and those that are not, tightening up its 
doctrine in areas ranging from “statutory standing,” to appellate time limits, 
to habeas corpus.325 The general rule, bound up in the usual complexities, is 
that if Congress makes clear that a statute is jurisdictional, then it is; 
otherwise, it is not.326 It is also perhaps significant that the case often cited as 

 

 321.  See generally Aetna Health Inc. v. Davila, 542 U.S. 200, 210 (2004). 
 322.  Compare, e.g., Gonzalez v. Thaler, 132 S. Ct. 641, 648 (2012) (“Subject-matter 
jurisdiction can never be waived or forfeited.”), with Muskrat v. Deer Creek Pub. Sch., 
715 F.3d 775, 784 (10th Cir. 2013) (“[A] party may waive or forfeit the benefit of a 
nonjurisdictional rule.”).  
 323.  See King II, 337 F.3d 421, 423–24 (4th Cir. 2003), sum. judm’t for defendant 
granted, No. 219582, 2004 WL 5138368 (Md. Cir. Ct. Mar. 11, 2004), aff’d, 866 A.2d 895 
(Md. Ct. Spec. App. 2005).  
 324.  See Panel Processing II, 754 F.3d at 334; see also Korea Exch. Bank, N.Y. 
Branch v. Trackwise Sales Corp., 66 F.3d 46, 50 (3d Cir. 1995) (“We conclude therefore 
that an irregularity in removal of a case to federal court is to be considered ‘jurisdictional’ 
only if the case could not initially have been filed in federal court.”), clarified as dicta by 
In re FMC Corp. Packaging Sys. Div., 208 F.3d 445 (3d Cir. 2000).  
 325.  See, e.g., Lexmark Int’l, Inc. v. Static Control Components, Inc., 134 S. Ct. 1377, 
1386–88  (2014) (addressing statutory standing); Gonzalez, 132 S. Ct. at, 648 (addressing 
habeas corpus proceedings); Bowles v. Russell, 551 U.S. 205, 210 (2007) (addressing 
appellate time limits); see also Scott Dodson, In Search of Removal Jurisdiction, 102 NW. 
U. L. REV. 55, 57 (2008).  
 326.  See Grp. Against Smog & Pollution, Inc. v. Shenango Inc., 810 F.3d 116, 122–23 
(3d Cir. 2016) (first quoting Arbaugh v. Y & H Corp., 546 U.S. 500, 515–16 (2006); and 
then quoting Henderson v. Shinseki, 562 U.S. 428, 434–36 (2011)); see also Reed 
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the point of origin of the Supreme Court’s clean-up program, Kontrick v. 
Ryan,327 was decided only months before Davila. 

a. Federal remand procedure expanded.  Understanding this line of 
reasoning requires delving a bit more into the mechanics of federal removal 
and remand that were previously discussed.328 Removal procedure is 
governed by 28 U.S.C. § 1446. A defendant must generally file a notice of 
removal within 30 days of his or her receipt of the pleading, or the receipt of 
a document showing that the case is removable (if the original pleading did 
not clearly show as much).329 The notice of removal must contain a “short 
and plain statement of the grounds for removal,”330 although there is some 
disagreement over whether courts may consider additional jurisdictional 
grounds beyond those contained in the notice of removal—for instance, 
whether a court may find removal proper on the grounds of diversity even 
though removal was based solely on federal question jurisdiction.331 
Additional procedural restrictions apply to removal of diversity actions and 
to multi-defendant cases.332 

After an action is removed, a plaintiff can move to remand the case 
back to state court.333 The process for doing so is set out by 28 U.S.C. § 
1447(c), and generally requires that the motion to remand be filed within 30 
days of the filing of the notice of removal, unless the reason for remand is 
predicated on a lack of subject matter jurisdiction, in which case remand can 

 

Elsevier, Inc. v. Muchnick, 559 U.S. 154, 166 (2010) (“[T]he jurisdictional analysis must 
focus on the ‘legal character’ of the requirement . . . which we discerned by looking to 
the condition’s text, context, and relevant historical treatment.”). 
 327.  Kontrick v. Ryan, 540 U.S. 443 (2004).  
 328.  See supra Part II.D. 
 329.  See 28 U.S.C. § 1446(b) (2012). 
 330.  Id. § 1446(a).  
 331.  For a discussion of the “mandatory retention” doctrine, which allows courts to 
venture beyond the scope of the removal notice, see generally Jeannette Cox, Removed 
Cases and Uninvoked Jurisdictional Grounds, 86 N.C. L. REV. 937 (2008); see also Wood 
v. Crane Co., 764 F.3d 316, 326 (4th Cir. 2014), cert. denied, 135 S. Ct. 1426 (2015). But 
see MHA LLC v. Healthfirst, Inc., 629 F. App’x 409, 412 (3d Cir. 2015) (“We will not 
entertain HealthFirst’s assertion of federal officer removal, as this was not a basis for 
removal claimed in the notice of removal. While it may be permissible to add further 
detail to jurisdictional allegations, a defendant may not rely on an entirely new basis for 
jurisdiction not set forth in the removal petition.” (citations omitted)). 
 332.  See 28 U.S.C. § 1446(b)(2), (c). 
 333.  Id. § 1447(c). 
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occur at any time.334 The burden then rests upon the removing party to show 
that the removal was proper.335 

But outside clear mention of subject matter jurisdiction, § 1447(c) does 
not say what might warrant remand in the first place.336 Filling in the gaps, 
courts generally construe § 1446(c)’s language about “any defect” to mean 
defects in the removal process.337 Thus, a plaintiff who wants to remand a 
case might argue, for instance, that his lawsuit was improperly removed on 
the basis of diversity because a defendant was “a citizen of the State in which 
such action is brought,”338 or simply that the notice of removal was filed after 
the 30 day time limit expired.339 

Procedural defects340 that might support remand under § 1446(c), 
however, are not jurisdictional.341 As a result, an opportunity to remand can 
be waived,342 either intentionally or as a result of not moving to remand 

 

 334.  Id.  
 335.  See, e.g., Willy v. Coastal Corp., 855 F.2d 1160, 1164 (5th Cir. 1988); Molina v. 
Pacer Cartage, Inc., 47 F. Supp. 3d 1061, 1062 (S.D. Cal. 2014). 
 336.  28 U.S.C. § 1447(c). 
 337.  See, e.g., Mitskovski v. Buffalo & Fort Erie Pub. Bridge Auth., 435 F.3d 127, 131 
(2d Cir. 2006) (“We have interpreted section 1447(c) to authorize a remand for either a 
procedural defect asserted within 30 days of the filing of notice of removal or a lack of 
subject matter jurisdiction.” (citation omitted)). While remand might be justified for 
external reasons, such as the presence of a forum selection clause, see Carlyle Inv. Mgmt. 
LLC v. Moonmouth Co. SA, 779 F.3d 214, 218 (3d Cir. 2015), those remands fall outside 
of § 1447(c), which is chiefly relevant because remand orders under § 1447(c) are not 
appealable. See 28 U.S.C. § 1447(d); Quackenbush v. Allstate Ins. Co., 517 U.S. 706, 711–
12 (1996). 
 338.  28 U.S.C. § 1441(b)(2); see Roden v. Medtronic, Inc., 41 F. Supp. 3d 593, 597 
(W.D. Ky. 2014) (arguing for remand based on forum-defendant rule). 
 339.  See Cessna Fin. Corp. v. VYWB, LLC, 982 F. Supp. 2d 1226, 1228 (D. Kan. 
2013) (moving to remand based on untimeliness of removal). 
 340.  See Dodson, In Search of Removal Jurisdiction, supra note 325, at 59–61 
(discussing theory of procedural rules versus jurisdictional rules).  
 341.  See, e.g., Universal Truck & Equip. Co. v. Southworth-Milton, Inc., 765 F.3d 
103, 110 (1st Cir. 2014) (noting that 30-day time frame for removal was not jurisdictional, 
nor were other “statutory defects”); Hurley v. Motor Coach Indus., Inc., 222 F.3d 377, 
379 (7th Cir. 2000) (joining certain other courts and holding that the forum-defendant 
rule is not jurisdictional). But see Dodson, In Search of Removal Jurisdiction, supra note 
325, at 85–88 (advocating for a different approach to the jurisdictionality of the forum-
defendant rule).  
 342.  See GE Betz, Inc. v. Zee Co., 718 F.3d 615, 632 (7th Cir. 2013). As the Supreme 
Court explained in Gonzalez v. Thaler, “truly jurisdictional rules” cannot be waived:  
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within the 30 days authorized by statute.343 By extension, courts should not 
order remand sua sponte based on non-jurisdictional defects that the parties 
do not raise.344 As the Fourth Circuit has explained: 

Section 1447(c) effectively assigns to the parties the responsibility of 
policing non-jurisdictional questions regarding the propriety of 
removal, permitting them to assert a procedural defect or to waive the 
defect if they choose to remain in the federal forum. Because the parties 
are given the right to police non-jurisdictional questions, it follows that 
this right would be destroyed by the district court’s exercising it on 
behalf of the parties sua sponte. Consequently, all of the circuit courts 
that have considered the question have concluded that a district court is 
prohibited from remanding a case sua sponte based on a procedural 
defect absent a motion to do so from a party.345 

b. Non-jurisdictional flaws in removal are waivable.  Thus, by 
distinguishing between the process of complete preemption and the outcome 
of complete preemption, and deeming Davila and its cohorts to be 
procedural and not jurisdictional, the Panel Processing outcome is 
legitimized by abolishing complete preemption jurisdiction as a separate 
category entirely. If a Davila flaw is a mere procedural defect in the way a 
case reached the district court, it does not create a “latent and persistent” 
defect in subject matter jurisdiction; after all, the very existence of the gap 
between jurisdictional theories means that the claim as converted by 
complete preemption could have been originally brought in federal court in 
the first place.346 That the Panel Processing litigants failed to spot the Davila 
 

When a requirement goes to subject-matter jurisdiction, courts are obligated to 
consider sua sponte issues that the parties have disclaimed or have not 
presented. Subject-matter jurisdiction can never be waived or forfeited. The 
objections may be resurrected at any point in the litigation, and a valid objection 
may lead a court midway through briefing to dismiss a complaint in its entirety. 

Gonzalez v. Thaler, 132 S. Ct. 641, 648 (2012) (citation omitted). 
 343.  28 U.S.C. § 1447(c) (2012). 
 344.  Ellenburg v. Spartan Motors Chassis, Inc., 519 F.3d 192, 198 (4th Cir. 2008).  
 345.  Id. (citations omitted) (collecting cases); see also 14C WRIGHT ET AL., supra 
note 53, § 3739, 14C Fed. Prac. & Proc. Juris. § 3739 (4th ed.). Ellenburg is controversial 
for the specific stance of this holding, which is beyond the scope of the present Article. 
See, e.g., Anthony Marano Co. v. Sherman, 925 F. Supp. 2d 864, 865–66 (E.D. Mich. 
2013). 
 346.  Cf. Rodas v. Seidlin, 656 F.3d 610, 621, 625 (7th Cir. 2011) (discussing similar 
issues surrounding the derivative jurisdiction doctrine and deciding that it was a mere 
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issue is of no moment, because the claim Brian Sexton was attempting to 
bring—at least, the claim the company said he was trying to bring—could 
have been brought as a federal claim in the first place; any defect was (in a 
general mirroring of the Caterpillar rule) fixed, as the converted complaint 
undeniably supported the presence of federal jurisdiction at the time 
judgment was entered.347 No harm, no foul: affirmance was appropriate. 

c. The weight of authority suggests that the Davila test is probably not 
procedural.  This is a tempting reading of the law, especially as it eliminates 
several of the complexities otherwise inherent in the jurisdictional nature of 
complete preemption. It may in fact be where courts eventually go on the 
issue.348 But while appealing at first glance, calling the Davila test 
“procedural” and not “jurisdictional” is a brittle solution, causing headaches 
under both the Davila test itself and readings of complete preemption 
generally. And while complete preemption vests an unusual amount of 
interpretive power in the defendant by eliminating the plaintiff’s ordinary 
control over his or her complaint, a determination that the Davila process is 
not jurisdictional would give defendants even more power to control the 
pathways of litigation that are ordinarily the plaintiff’s prerogative. 

The first problem with this reading of the doctrine, although not an 
insurmountable one, is that courts do not generally treat the complete 
preemption procedure as non-jurisdictional.349 Courts are not supposed to 
sua sponte consider non-jurisdictional flaws in the removal process, yet they 
frequently do consider whether they have jurisdiction in complete 
preemption cases, even if no motion to remand has been filed, or more than 
 

procedural bar, rather than an “essential ingredient for a court’s subject matter 
jurisdiction”).  
 347.  See, e.g., Holmes v. Experian Info. Sols., Inc., 507 F. App’x 33, 34 (2d Cir. 2013). 
See generally Panel Processing II, 754 F.3d 332, 334 (6th Cir. 2014), cert. denied, 135 S. 
Ct. 677 (2014). 
 348.  See, e.g., Ohio ex rel. Skaggs v. Brunner, 629 F.3d 527, 530 (6th Cir. 2010). 
Somewhat notably, the Sixth Circuit suggested that complete preemption—and artful 
pleading more generally—falls under the heading of “arising under” jurisdiction. Id. Of 
course, this enumeration of artful pleading and complete preemption as a subset of 
“arising under” jurisdiction under § 1331 begs the question: What process must be 
fulfilled in order for complete preemption to apply? The Sixth Circuit’s particular 
articulation does not resolve the issue, but merely recasts it. 
 349.  See, e.g., Copling v. The Container Store, Inc., 174 F.3d 590, 594 (5th Cir. 1999), 
overruled on other grounds by Arana v. Ochsner Health Plan, 338 F.3d 433 (5th Cir. 
2003) (en banc); Cummings v. Lincoln Nat’l Life Ins. Co., No. 2:15-cv-271-WHA-TFM, 
2015 WL 3892756, at *2 (M.D. Ala. June 24, 2015) (citing Conn. State Dental Ass’n v. 
Anthem Health Plans, Inc., 591 F.3d 1337, 1343–44 (11th Cir. 2009)).  



  

2016] The Puzzle of Panel Processing 727 

 

 

30 days have passed.350 When determining the presence of jurisdiction, these 
courts do not reach for the “arising under” test, but instead for Davila and 
its cohorts.351 For instance, a Fifth Circuit panel held that a defendant’s 
failure to meet its three-step test for showing complete preemption—“(1) 
the statute contains a civil enforcement provision that creates a cause of 
action that both replaces and protects the analogous area of state law; (2) 
there is a specific jurisdictional grant to the federal courts for enforcement 
of the right; and (3) there is a clear Congressional intent that claims brought 
under the federal law be [exclusive]”352—meant that “federal question 
jurisdiction is absent and the case should have been remanded to state 
court.”353 And it would be quite strange if a court, in deciding to consider the 

 

 350.  See, e.g., Conn. State Dental Ass’n, 591 F.3d at 1344; Copling, 174 F.3d at 596 
(noting the district court analyzed jurisdiction even though the motion to remand was 
untimely); Cummings, 2015 WL 3892756, at *2 (analyzing jurisdiction when no motion 
to remand was filed); Meyer v. Irwin Indus., Inc., 723 F. Supp. 2d 1237, 1240 n.2 (C.D. 
Cal. 2010) (discussing untimely motion to remand); Saia v. Universal Card Servs. Corp., 
No. Civ.A.00-1295, 2000 WL 863979, at *3 (E.D. La. June 27, 2000) (discussing untimely 
motion to remand).  
 351.  See, e.g., Cummings, 2015 WL 3892756, at *2–4 (assessing jurisdiction sua 
sponte through the Davila test); Sautter v. Comcast Cable Co., No. 14-5729 
(NLH/KMW), 2015 WL 2448949, at *2–3 (D.N.J. May 20, 2015) (raising complete 
preemption satisfaction sua sponte); Rosset v. Hunter Eng’g Co., No. C 14-01701 LB, 
2014 WL 3569332, at *10 n.5 (N.D. Cal. July 17, 2014) (reaching the full extent of the 
Davila test despite the plaintiffs’ failure to discuss it); Tenet Health Sys. Phila., Inc. v. 
Diversified Admin. Corp., 2012 WL 1548931, at *3–4, *15 (E.D. Pa. May 2, 2012) 
(remanding based on lack of subject matter jurisdiction, despite untimeliness of 
objection to removal, because the plaintiff did not have standing to bring § 1132(a) 
claims); Meyer, 723 F. Supp. 2d at 1240–41, 141 n.2; Quality Dialysis One LP v. Aetna 
Life Ins. Co., No. H-08-1121, 2009 WL 3247370, at *2–3 (S.D. Tex. Sept. 29, 2009) 
(considering presence of jurisdiction via the Davila test, but refraining to reach 
timeliness of removal, because motion to remand was not timely filed and procedural 
defects were thus off the table); cf. Copling, 174 F.3d at 596 & n.10 (observing that 
complete preemption remand, as demonstrated by untimely filing of motion to remand, 
must have been based on subject matter jurisdiction concerns); York v. Day Transfer 
Co., 525 F. Supp. 2d 289, 295 (D.R.I. 2007) (noting, in a non-ERISA complete 
preemption case, the court’s obligation “to scrutinize the basis of its jurisdiction sua 
sponte . . . especially . . . where, as here, that [jurisdictional] basis is not readily 
apparent”); Cooper Hosp. Univ. Med. Ctr. v. Seafarers Health & Benefits Plan, 500 F. 
Supp. 2d 457, 459–61 (D.N.J. 2007); Chesters v. Welles-Snowden, 444 F. Supp. 2d 342, 
343–47 (D. Md. 2006) (determining sua sponte that jurisdiction was lacking); Saia,  2000 
WL 863979, at *2 (E.D. La. June 23, 2000). 
 352.  Gutierrez v. Flores, 543 F.3d 248, 252 (5th Cir. 2008) (citation omitted). 
 353.  Id. at 255–56. Concededly, the problem in Gutierrez was the lack of a proper 
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question of proper removal sua sponte, reasoned (1) that the claim being 
removed could not have been brought under § 1132(a) to begin with, but (2) 
that this did not matter, because ERISA is well established as having 
complete preemptive force, so (3) no remand was warranted. 

The second problem is that deeming the complete preemption process 
to be non-jurisdictional blurs the line between procedural infirmities and the 
supposedly “jurisdictional” nature of complete preemption itself. This 
becomes clearer when the scope of the inquiry is expanded beyond ERISA 
and into other areas of law. After all, despite ERISA’s inherent complexity, 
complete preemption there is well established, and Davila (and equivalent 
predecessors or successors) provides the multi-step process for determining 
whether it occurs.354 Other areas of law—and remember, the Supreme Court 
has not weighed in on many of these, so the post-Beneficial action mainly 
takes place in the district and appellate courts—have less clear process-based 
rules, and sometimes the central question is whether complete preemption 
applies to the area of law at all. In cases where plaintiffs have moved to 
remand, courts have found that the lack of complete-preemptive effect in a 
given area of law is a jurisdictional flaw requiring the return of a case to state 
court.355 If complete preemption arguably applied to the area of law, and 
perhaps to the specific statute invoked by the defendant, the court would 
still be required to determine whether the claims asserted in the complaint 
fit into the area of law in such a way that complete preemption allowed their 
removal.356 Whatever test the court chooses to apply—Davila, a local flavor, 

 

federal cause of action. Id. at 255. 
 354.  See supra Part II.C. 
 355.  See Hawai’i ex rel. Louie v. HSBC Bank Nev., 761 F.3d 1027, 1037–38, 1042 (9th 
Cir. 2014) (holding that complete preemption did not apply to the circumstances alleged 
in the complaint—and looking to Davila for guidance—before reversing for remand to 
state court); Moore-Thomas v. Alaska Airlines, Inc., 553 F.3d 1241, 1246 (9th Cir. 2009) 
(“Even assuming that Alaska’s removal petition demonstrates that the [Railway Labor 
Act] provides a complete federal defense to Moore-Thomas’s state wage and hour claim, 
because the RLA is subject to ordinary rather than complete pre-emption, her complaint 
does not arise under federal law and is not removable. The district court erred in 
determining otherwise and, as a result, we reverse and remand with instructions to vacate 
the judgment and remand the action to state court for lack of subject matter 
jurisdiction.”), abrogated on other grounds by 28 U.S.C. § 1446(c)(2)(B) (2012); Roddy 
v. Grand Trunk W. R.R. Inc., 395 F.3d 318, 326 (6th Cir. 2005) (“We conclude that there 
was no removal jurisdiction in this case and that the case should be remanded to state 
court.”). 
 356.  See, e.g., Briarpatch Ltd. v. Phx. Pictures, Inc., 373 F.3d 296, 306–08 (2d Cir. 
2004) (matching plaintiffs’ claims against that those that could be asserted under a 
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or a broader complete-preemption test—the court would now be 
determining whether the plaintiff’s claims do, in fact, fit into the framework 
proposed by the defendant.357 To decide that this second crucial part of the 
inquiry is simply a matter of waivable procedure, and not of independent 
jurisdictional importance, would rob the complete preemption process of 
much of its force, especially in contexts where the plaintiff fails to timely 
move to remand. 

It is notable that recent Supreme Court cases on the scope of truly 
jurisdictional rules cloud rather than clarify this point, especially when 
considered in tandem with its pronouncements on complete preemption 
itself.358 A rule’s jurisdictional nature is supposed to be based on 
congressional intent, although “[t]here are no ‘magic words’ Congress must 
use to express that a statutory requirement is jurisdictional. Instead . . . [the] 
‘text, context, and relevant historical treatment,’” are all relevant.359 Post-
Beneficial, complete preemption as a doctrine “focuses on whether Congress 
intended the federal cause of action to be exclusive,”360 which initially 
appears of limited use in determining whether it is jurisdictional, since many 
federal causes of action can be adjudicated in state court. But since most 
ERISA causes of action can be heard only in federal court,361 it is certainly 
arguable that the case for complete preemption in the ERISA context is 
stronger than it might be for some other statutes, since Congress both (1) 
manifested its intent that ERISA be the exclusive cause of action, and (2) 
made clear that federal jurisdiction for most ERISA claims was exclusive.362 
But this rests on a thin reed of syllogism and would result in complete 
preemption being jurisdictional in some cases and non-jurisdictional in 
others—not an impossible outcome, but an unusual one, and one that (in any 
event) does not speak specifically to the process of complete preemption as 
exemplified by Davila, which is entirely judge-made and is not the result of 
congressional action. It appears, at least, that the Supreme Court’s recent 

 

Copyright Act framework).  
 357.  See, e.g., id.  
 358.  See supra notes 335–37 and accompanying text.  
 359.  Grp. Against Smog & Pollution, Inc. v. Shenango Inc., 810 F.3d 116, 122 (3d 
Cir. 2016) (quoting Reed Elsevier, Inc. v. Muchnick, 559 U.S. 154, 166 (2010)). 
 360.  Beneficial Nat’l Bank v. Anderson, 539 U.S. 1, 9 n.5 (2003); see also Tarkington, 
supra note 12, at 241.  
 361.  29 U.S.C. § 1132(e)(1) (2012). 
 362.  See Reed Elsevier, Inc., 559 U.S. at 166; Beneficial, 539 U.S. at 9 n. 5.  
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housekeeping on the jurisdictional label offers little real help.363 

The third problem follows from the prudential concern identified in the 
section above: making the complete preemption process waivable and of 
purely procedural importance would effect a transmission of power over the 
interpretation of the complaint from the plaintiff to the defendant, one that 
would be severe even in the context of complete-preemption’s limited 
abrogation of the well-pleaded complaint rule.364 Most removal doctrine 
does not give the defendant license to reconfigure completely the underlying 
rationale of the complaint; factual disputes over joinder, diversity, amount 
in controversy, and so on are common enough, but those pertain generally 
to parties and relief, and not to the law relied upon by the plaintiff. This is 
evident enough with the existence of Federal Rule of Civil Procedure 
81(c)(2), which makes repleading—refiling a complaint, answer, and so on—
optional after removal unless the court orders otherwise.365 While litigants 
frequently disagree over the legal principles that guide a case—and courts 
are more than used to handling these disputes—the gulf between a state 
common law or statutory cause of action and a federal statutory scheme 
comprehensive enough to have the force of complete preemption can be 
broad. If the process by which the defendant recasts the complaint is not 
subject to challenge after a certain point, or not appropriately invoked sua 
sponte, then the normal rules that apply to the removal process, such as the 
burden of demonstrating the existence of federal jurisdiction, will be 
fundamentally weakened—especially if, post-Beneficial, the number of 
statutes interpreted as having complete preemptive force continues to grow 
in the lower courts. Plaintiffs might find themselves litigating a claim they 
did not bring, under pain of limited lawyer-client resources and res judicata, 
simply because they blew the tight remand deadline. 

It is worth reemphasizing, moreover, that complete preemption is 
extremely complicated and is tethered to federal statutes that are themselves 
often quite complex. Not every plaintiff or small law firm necessarily has the 
wherewithal, let alone the Lexis, Westlaw, or Bloomberg access, to become 

 

 363.  Cf. Dodson, In Search of Removal Jurisdiction, supra note 325, at 88–89 
(addressing the “difficulty of extending the Supreme Court’s recent jurisdictional 
clarifications to the removal context,” because “there are a host of characterization 
issues lurking in these doctrinal waters, and the current clarifications have not resolved 
them” (footnote omitted)). 
 364.  See supra Part IV.B.2.c. 
 365.  See Amerijet Int’l, Inc. v. Zero Gravity Corp., 785 F.3d 967, 974 (5th Cir. 2015) 
(per curiam) (citing FED. R. CIV. P. 81(c)(2)). 
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an expert on arcane jurisdictional doctrines overnight. In Panel Processing 
itself, the defendant’s removal notice was flat-out wrong in its removal 
premise, stating that complete preemption applied when a claim related to 
an ERISA plan.366 The plaintiff took the bait, attempting at one juncture to 
bifurcate claims that “related to” an ERISA plan from those that did not.367 
An attempt to remand on the defendant’s own terms, in other words, would 
arguably not have succeeded, even if timely filed, because the crucial 
infirmity in the case—that the claim was not cognizable under ERISA—was 
buried deep in what the parties and the court apparently considered to be a 
merits inquiry.368 If Davila were truly waivable, then this error (or possible 
misdirection) by the defendant would grant the defendant an additional 
litigation and choice-of-forum advantage. 

Finally, calling Davila non-jurisdictional would only heighten the 
tension that currently exists between the theory of complete preemption and 
the need for a defined “process” in the first place. Complete preemption 
serves to convert a whole host of state claims into federal claims.369 It 
purports to do this automatically (“they were always federal claims!”), but 
practically speaking, the transmogrification only happens if the court 
engages in the messy business of actually looking at the claims.370 Under the 
purely theoretical framework, Davila simply reveals what has always been, 
but taking this framework literally is problematic from a practice 
perspective, and is actually somewhat dangerous for federal laws like 
ERISA that vest jurisdiction exclusively in the federal courts. The tension is 
most simply resolved by gently shifting the theory from “these state claims 
were always federal claims” to “now that I look at them, these state claims 
were always federal claims.” It is Davila that accounts for that shift, and thus 
Davila that should be the relevant jurisdictional moment, at least per an 
approach that values both reconciliation and doing the least violence to 
established doctrine. 

In sum, while courts very well may decide that the Davila process is not 
itself jurisdictional—after all, the Supreme Court has attempted to narrow 
the definition of “jurisdictional” in the years since Davila—such a decision 

 

 366.  Panel Processing I, 912 F. Supp. 2d 457, 467 (E.D. Mich. 2012), aff’d, 754 F.3d 
332 (6th Cir.), cert. denied, 135 S. Ct. 677 (2014).  
 367.  See id. at 466–67, 474. 
 368.  See id. at 468–74. 
 369.  See supra Part II.D.3. 
 370.  See supra Part II.D.3; see, e.g., Aetna Health Inc. v. Davila, 542 U.S. 200, 210–
11 (2004). 
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would be difficult to square with current practice and might require a 
substantial rewriting of how complete preemption doctrine currently works, 
so as not to allow it to expand unchecked. 

3. The Illusory Jurisdictional Defect:  Informal Complaint Does Not Defeat 
Ability to State a Claim 

Yet another possibility, one anchored to the Davila test, provides 
another rationale for Panel Processing’s outcome. Recall that the first step 
of the two-step test is whether the plaintiff could have brought his claim 
under § 1132(a).371 Thus, courts have held that lack of what used to be called 
“statutory standing”372—not being within the category of plaintiffs 
authorized to sue under the pertinent ERISA causes of action—defeats the 
first prong of Davila, and some have explicitly added the requirement to 
their independent formulations of the Davila test.373 

But perhaps this is a fading line in the sand. It may be that the flaw in 
Sexton’s § 1140 claim—that he did not act in a way sufficient to draw the 
protection of § 1140—is not the kind of flaw that renders a plaintiff unable 
to “bring a claim” under § 1140 and thus § 1132(a).374 Much as statutory 
standing itself used to be a defect of a different kind, perhaps failing to have 
made the requisite formal complaint is a defect that can be overlooked 
during the conversion process; or if it is a defect that is unsettled on the 
papers and discovered later (or perhaps refined later as a matter of law), it 
is not enough to disturb removal.375 In the Second Circuit’s articulation of 
the Davila test, this failure under § 1140 might not render the claim 
uncolorable and therefore invalid on the first Davila prong.376 

 

 371.  Davila, 542 U.S. at 210. 
 372.  Lexmark Int’l, Inc. v. Static Control Components, Inc., 134 S. Ct. 1377, 1387 n.4 
(2014).  
 373.  See, e.g., Arditi v. Lighthouse Int’l, 676 F.3d 294, 299 (2d Cir. 2012). But see 
Keever v. Ncr Pension Plan, No. 3:15-cv-196, 2015 WL 9255342, at *4 (S.D. Ohio Dec. 
17, 2015) (relying on Arbaugh v. Y & H Corp., 546 U.S. 500, 516 (2006), for the 
proposition that statutory standing’s nonjurisdictional character rendered its absence no 
bar to removal under complete preemption).   
 374.  See Panel Processing II, 754 F.3d 332, 336 (6th Cir. 2014), cert. denied, 135 S. Ct. 
677 (2014). 
 375.  See Arditi, 676 F.3d at 299; see also Star Multi Care Servs. v. Empire Blue Cross 
Blue Shield, 6 F. Supp. 3d 275, 284–90, 292–93 (E.D.N.Y. 2014) (holding that (1) 
complete preemption applied to plaintiff’s claims, but that (2) those claims also failed 
because of lack of exhaustion of ERISA remedies).   
 376.  See Arditi, 676 F.3d at 299. 
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Unfortunately, there are at least two flaws with this approach. First, the 
idea that a failure to fall under § 1140’s protection does not affect the ability 
to bring a claim under ERISA stretches the first prong of Davila quite thin. 
The Fourth Circuit in King II did not mince words: “Because none of King’s 
actions are protected under section [1140], the only potentially relevant 
provision, ERISA does not provide a federal cause of action for King’s 
allegations.”377 Second, even if a case could be made that conduct not 
actionable under § 1140 passes Davila prong one, it would likely run afoul of 
Davila prong two, the “no other legal duty” prong.378 In cases construing the 
part of § 1140 forbidding termination for benefits-defeating motives, some 
courts have stressed that complaints alleging a mixed-motive termination, 
grounded in part on a benefits-defeating motive but in part on some other 
independent cause forbidden by a state statute, fail the second prong of 
Davila and are hence not removable.379 By extension, a mixed-motive claim 
or a failure to have a legal duty under federal law at all could not support 
removal without more because a legal duty is granted by the state statute.380 
In all, it is difficult to see how these kinds of problems are any less Davila-
defeating than lack of statutory standing. 

 

 377.  King II, 337 F.3d 421, 428 (4th Cir. 2003) (emphasis added), sum. judm’t for 
defendant granted, No. 219582, 2004 WL 5138368 (Md. Cir. Ct. Mar. 11, 2004), aff’d, 866 
A.2d 895 (Md. Ct. Spec. App. 2005). 
 378.  See Aetna Health Inc. v. Davila, 542 U.S. 200, 210 (2004). 
 379.  See Howell v. Lockheed Martin Corp., No. 1:12CV60, 2013 WL 1314439, at *5–
6 (N.D. W. Va. Mar. 26, 2013) (“Howell’s complaint succinctly alleges a cause of action 
for age discrimination under the [West Virginia Human Rights Act] without invoking 
the substance of his pension plan, thus implicating a legal duty owed by Lockheed Martin 
independent of any ERISA plan” (citations omitted)); Ruby v. Sandia Corp., 699 F. 
Supp. 2d 1247, 1276 (D.N.M. 2010) (“The Court has also found cases in which district 
courts have held that ERISA did not completely preempt a plaintiff’s age-discrimination 
claim because the plaintiff had asserted an independent legal duty, or a mixed motive of 
both age-discrimination and deprivation of benefits.” (citations omitted)); cf. McSharry 
v. Unumprovident Corp., 237 F. Supp. 2d 875, 876, 881 (E.D. Tenn. 2002) (complaint 
alleging discharge solely for refusing to violate ERISA is convertible under complete 
preemption). I note that language from Anderson v. Electronic Data Systems Corp., that 
can be construed to the contrary in a whistleblower context, is paired with a statement 
about ERISA’s “expansive” preemptive force that refers to defensive § 1144(a) 
preemption and not complete preemption; a standard early-case-itis confusion of 
complete and defensive preemption, it renders this language arguably irrelevant. See 
Anderson v. Elec. Data Sys. Corp., 11 F.3d 1311, 1315–16 (5th Cir. 1994).  
 380.  See cases cited supra note 383.  
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C. Panel Processing Remains Unreconciled 

The problems above are not exhaustive; moreover, several presuppose 
the continued federal fealty to the well-pleaded complaint rule, which could 
very well be abandoned as an unnecessary anachronism (although the 
concomitant increase in successful removal notices from such a move might 
give courts or legislators pause). Nevertheless, they should show why the 
Davila process, and its equivalents, is likely to be no less “jurisdictional” than 
the outcome of the complete preemption conversion. 

VI. WHAT PANEL PROCESSING MEANS, AND WHAT IT SAYS ABOUT 
PREEMPTION REMOVAL PRACTICE 

So, after the spilling of so much electronic ink, what does this all mean 
for Panel Processing? It means that the Sixth Circuit’s decision was probably 
incorrect on the narrow issue of subject matter jurisdiction. Because plaintiff 
Sexton’s whistleblower claim could not have been brought as an ERISA § 
1140 claim381—as the Sixth Circuit held that his conduct was not protected 
under the statute—it could not meet the first prong of the Davila test, and 
probably could not meet the second prong, either.382 True, the district court 
proceedings were marked by the plaintiff, defendant, and district court 
talking past each other.383 The absence of a motion to remand further 
complicated matters.384 But without repleading or constructive amendment 
(or at least something more than the confusion evidenced on the district 
court docket), it is hard to see how the district court properly exercised 
jurisdiction.385 It is therefore difficult to agree with the Sixth Circuit that the 
defendant “properly invoked the doctrine,”386 either initially via its confusing 
removal notice, or certainly by the time the district court decided that 
Sexton’s conduct did not fall under the protection of § 1140.387 Thus, instead 
of affirming the district court’s granting of summary judgment, the Sixth 
Circuit probably should have echoed the Fourth Circuit’s King decision, 
vacating and remanding with instructions to send the case back to state 

 

 381.  Panel Processing II, 754 F.3d 332, 334 (6th Cir. 2014), cert. denied, 135 S. Ct. 677 
(2014).  
 382.  See Davila, 542 U.S. at 210.  
 383.  See supra Parts III.A–D.  
 384.  See supra Part V.B.2.  
 385.  See supra Part V.B.1. 
 386.  Panel Processing II, 754 F.3d at 334. 
 387.  See supra Parts III.B–C.  
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court.388 

If Panel Processing reached the wrong outcome, what does this mean 
for the rest of us? Probably precious little. The Sixth Circuit would have had 
to reach the substantive question of § 1140’s scope anyway, so the court’s 
central holding would have been the same as an affirmance or as a vacating-
with-remand-to-remand. In other words, the Sixth Circuit’s actions cannot 
be attributed to a desire to reach out and decide a complex and vexing 
statutory question despite a questionable jurisdictional foundation. And it is 
further likely that the Sixth Circuit’s cursory treatment of complete 
preemption acknowledged the miniscule amount of daylight between its 
outcome and the alternative, “correct” outcome—and, further, may have 
been tacit concession to the mess below, where the formal rules of 
amendment and the parties’ actions were in tension (although it remains 
difficult to credit the Sixth Circuit’s “properly invoked” aside).389 Finally, the 
Sixth Circuit did not enshrine its possible mistake into law; the procedural 
outcome was ancillary, unconnected to its substantive holding, and barely 
draws attention to itself.390 

One person for whom the distinction would have mattered was Sexton 
himself. As touched on above, had he argued for the “proper” outcome, akin 
to the plaintiff in King, or been awarded it sua sponte, his claim would have 
been remanded to state court.391 In the worst case scenario, the state court 
could have decided that the complaint was defensively preempted—
providing functionally the same outcome that Sexton obtained—but the 
state court also could have determined that the state claims alleged did not 
“relate to” an ERISA plan in a way sufficient enough to compel their 
dismissal.392 At the very least, Sexton would not have lost on the basis of 
failing to come within the ambit of a statute he never affirmatively 
invoked.393 

Panel Processing provides an object lesson for the handling of cases 
removed on the basis of complete preemption. The case moved quickly from 
 

 388.  See supra Part IV.B. But see Dodson & Pucillo, supra note 138, at 1351–53 
(suggesting that shifting in time of jurisdictional assessments, in the context of diversity 
jurisdiction, might allow for correctives in the case of an unnoticed jurisdictional defect). 
 389.  See Panel Processing II, 754 F.3d at 334.  
 390.  See supra Part III.E.  
 391.  See supra Parts IV.B. & V.B.   
 392.  See supra Part II.E. 
 393.  See Panel Processing II, 754 F.3d at 335. 
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removal to summary judgment, without the parties or court ever looking 
seriously into the basis of federal jurisdiction.394 Sexton either chose not to 
avail himself of the remand opportunities or was not aware of them.395 The 
result was a latent procedural question that was never resolved, neither by 
the trial court nor on appeal.396 

But confusion over complete preemption is not rare or surprising. It is 
a complicated doctrine that upsets the usual balance of control over forum 
decisions and creates the oddity of a defendant arguing that a completely 
different law applies to the plaintiff’s claims.397 

This confusion is particularly acute in the context of ERISA, which is 
why Panel Processing is an ideal case study. ERISA is a gargantuan statute 
that intersects with everyday life in manifold ways. It is easy for a litigant to 
stumble into an ERISA claim or into a state law claim that might conflict 
with ERISA. As a cursory Lexis or Westlaw search reveals, there are an 
outsized number of court cases on ERISA and complete preemption. 

And remember: Beneficial seems to have signaled the growth of 
complete preemption.398 While the Supreme Court has not yet ventured into 
fields beyond the cornerstone few, the lower federal courts have done so.399 
As a result, complete preemption seems poised to affect a greater number 
of federal laws—and, by extension, a growing number of state claims that 
amble in the vicinity of those laws. 

This expansion and complexity require vigilance. If the well-pleaded 
complaint rule is to remain part of federal practice—and there are good 
arguments both for keeping the rule and for jettisoning it—the gap between 
complete preemption removal jurisdiction and “arising under” jurisdiction 
should be preserved, not undermined. In effect, this means policing removal 
attempts with a critical eye. Complete preemption should only be 
effectuated if both Davila prongs are met and given true meaning.400 If a state 
claim is to be converted into a federal claim, the plaintiff must actually be 
able to sue under the federal law based on the conduct alleged. Yes, 
differences between ERISA and non-ERISA relief may prove fatal to the 
 

 394.  See supra Parts III.A–C. 
 395.  See Panel Processing II, 754 F.3d at 334.  
 396.  See id.  
 397.  See supra Part II.D. 
 398.  See supra Part I; see also Tarkington, supra note 12, at 255–91. 
 399.  See supra Part I; see also Tarkington, supra note 12, at 255–91. 
 400.  See Aetna Health Inc. v. Davila, 542 U.S. 200, 210 (2004).  
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removed claim, as may the failure to have exhausted administrative 
remedies.401 But claim conversion should only occur if the allegations of the 
complaint are really and truly colorable as federal claims. 

There are several ways that lower courts can bridge the gap without 
rewriting federal law from the ground up. One that would cause little 
disturbance to federal practice as it currently stands would be for district 
courts to adopt a blanket policy—aided, perhaps, by implementing revisions 
to the Case Management/Electronic Case Files system specifically to trigger 
this process—of sua sponte considering the propriety of removal based on 
preemption. Recall that courts are not supposed to remand sua sponte based 
on procedural irregularities, but can indeed do so if there is a jurisdictional 
problem; per the discussion above, it is likely that the Davila process is itself 
jurisdictional (in other words, a court should not look at a removal notice 
premised on complete preemption under ERISA, shrug, and think, “Well, 
ERISA allows for complete preemption, so the burden is on the plaintiff to 
show me this is not properly invoked.”).402 That Davila is likely to be 
jurisdictional, in the absence of clear indication to the contrary, supports 
elevating the court’s authority in this instance.403 

Under this model, a court would, when in receipt of a removal notice 
premised on complete preemption, order the defendant to show cause why 
removal was proper.404 This could lead to abbreviated briefing, with the 
burden resting on the defendant to show that removal was properly based 
on complete preemption (as should be the case), but with replies and sur-
replies forbidden. 

As part of the order to show cause, the court should give the plaintiff 
an opportunity to accept the defendant’s construction of the complaint or 
choice of forum. If the plaintiff does acquiesce to the federal forum—and he 
can do so without fully conceding that complete preemption operates to 
convert his state claims—he should be required to file an amended 
complaint setting forth at least one federal claim. By this stroke, any 
jurisdictional problems created by improper Davila removal are solved 
because the amended complaint independently confers federal arising-under 
 

 401.  See supra Part V.B.2.c. 
 402.  See supra Part V.B.2. 
 403.  See supra Part V.B.2. For a general articulation of party subordinance, see 
generally Scott Dodson, Party Subordinance in Federal Litigation, 83 GEO. WASH. L. 
REV. 1 (2014). 
 404.  28 U.S.C. § 1446 (2012); see supra Part V.B.2.a. 
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jurisdiction, thereby avoiding the requirement of finding constructive or 
implied amendment of the pleadings.405 

If the plaintiff does not agree, the court should decide whether 
complete preemption was appropriate. If it was not, remand is proper. If the 
court decides that it was, the plaintiff should be required to amend the 
complaint pursuant to Federal Rule of Civil Procedure 81, in the manner 
described above, to state a federal claim—an approach that at least one court 
has referred to as a “prevailing practice” in complete-preemption cases more 
generally.406 Preserving the state claims is still an option, because whatever 
difficulties they cause will not be jurisdictional in character. But what if the 
district court was wrong? Because the amended complaint would 
independently confer federal jurisdiction, flaws in the Davila process would 
be irrelevant to whether the district court possesses jurisdiction.407 However, 
the plaintiff would still be able to contest the propriety of complete 
preemption removal on appeal.408 Following the logic of the King case, since 
the plaintiff was required to amend by the court, he has not waived his 
objection to removal, and the district court’s decision to deny remand would 
remain a discrete, appealable order that could be challenged on appeal after 
final disposition of the case.409 Since jurisdiction would no longer be at issue, 
 

 405.  See supra Parts V.B.1–2. District courts have occasionally taken this approach 
when determining that complete preemption applies. See, e.g., Van Lier v. Unisys Corp., 
No. 1:15-cv-974, 2015 WL 6439394, at *8 & n.9 (E.D. Va. Oct. 22, 2015) (deciding that 
plaintiff’s claim was completely preempted, dismissing without prejudice, and allowing 
for repleading “to assert a claim under ERISA’s civil enforcement provisions,” while 
collecting cases in the district doing the same).  
 406.  See Laitinen v. Sun Life Assurance Co. of Can., No. 2:15-cv-144, 2016 WL 
890337, at *4 (W.D. Mich. Mar. 9, 2016) (collecting cases). 
 407.  See supra Part V.B.1. 
 408.  See supra Part V.B.1. The downside: Via the Caterpillar doctrine, appellate 
courts would, in certain cases, be able to negate even a preserved remand objection so 
long as jurisdiction existed at the time judgment was entered; and, if the plaintiff was 
required to amend his complaint, this would always be the case. Given the different rules 
of decision applying to state claims, however, at least some courts would presumably 
agree to reach the preserved objection to removal, especially if the case was decided on 
the papers and without the expenditure of many resources. In any event, an affirmative 
decision to bypass remand is better than one failing to recognize the issue.  
 409.  See King II, 337 F.3d 421, 423–24 (4th Cir. 2003), sum. judm’t for defendant 
granted, No. 219582, 2004 WL 5138368 (Md. Cir. Ct. Mar. 11, 2004), aff’d, 866 A.2d 895 
(Md. Ct. Spec. App. 2005). This element of the King decision would defeat some of the 
concerns identified in the footnote above. See Camsoft Data Sys., Inc. v. S. Elecs. Supply, 
Inc., 756 F.3d 327, 333–34 (5th Cir. 2014) (distinguishing earlier case and considering 
objection to federal jurisdiction after removal, even though plaintiff then amended the 
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a failure of the parties to identify the correct test would become an issue for 
the parties, not for the courts. 

The above process is not flawless, but it has the virtues of working 
within the framework of tools already available to the district court while 
shifting the balance of justifying complete preemption to where it should be: 
on the defendant, who ordinarily bears the burden of showing that removal 
was proper.410 It also restores some balance in the context of a wholesale 
recasting of the complaint by the defendant, especially in areas of law where 
complete preemption jurisprudence is not nearly as well developed as it is 
under ERISA (and given the uncertainty of the applicability of Davila 
outside of that context, an issue about which the Supreme Court has not yet 
spoken). Nor does it create any extreme burden for federal trial courts, 
which are supposed to assure themselves sua sponte of their jurisdiction 
anyway, and for which scrutiny of removal notices for complete preemption 
justifications for removal should not be a daunting exercise.411 

This process, in sum, would preserve the meaning of the jurisdictional 
gap between complete preemption removal and arising under federal 
jurisdiction while robbing it of its ability to cause mischief. Davila would 
retain its jurisdictional character, becoming more than a mere procedural 
issue that courts could overlook if litigation continued to its conclusion. But 
the kind of litigation-by-implication of Panel Processing would also not 
confound the courts at the trial and appellate stages. 

VII. CONCLUSION 

The Panel Processing case “has it all,” at least for a small subset of 
federal-courts nerds: a subtextual jurisdictional dispute, a complex federal 
statutory scheme, parties arguing past each other, and an appeal in which 
deciding the scope of a federal statute was probably simpler than figuring 

 

complaint), cert. denied, 135 S. Ct. 1162 (2015). But see Gentek Bldg. Products, Inc. v. 
Sherwin-Williams Co., 491 F.3d 320, 327 (6th Cir. 2007) (setting forth factor-balancing 
approach).  
 410.  See supra Part II.D.1. 
 411.  Gonzalez v. Thaler, 132 S. Ct. 641, 648 (2012). The one clear wrinkle here has 
to do with federal case management; it is entirely possible that, in certain districts, the 
actual content of a removal notice (that is not otherwise challenged by a motion to 
remand) will not be looked at by a district or magistrate judge until a dispositive motion 
has been filed or a case conference has been called. Ideally, some combination of clerk’s 
office scrutiny or the CM/ECF filing process could be tweaked to alert courts when 
preemption doctrines form the basis for removal. 
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out whether the case belonged in federal court in the first place. It is a low-
key comedy of errors, one that does not invite additional scrutiny yet 
becomes more puzzling with the passage of time. 

A good chunk of the intrigue is the fault of complete preemption, a 
doctrine that simply does not fit comfortably into the ordinary flow of 
federal practice as it currently stands. The Supreme Court has said that 
complete preemption exists and has laid out a two-step test for how it should 
work in the context of ERISA, but it has left it to the lower federal courts to 
refine the tools of practice that apply to the doctrine. As Panel Processing 
shows, that process sometimes goes awry, as litigation is wont to do. 

My goal with this Article is to draw attention to the oddities inherent 
in complete preemption as a doctrine and in the removal context especially, 
and to propose a solution to the federal jurisdictional gap created by the 
current state of the doctrine. I hope I have succeeded and have not 
committed too many mistakes of my own along the way. But with Beneficial 
poised to enable a continuing expansion of complete preemption, and with 
the decade-old Davila the last real word on the mechanics of the subject as 
of the time of writing, it is wise to keep an eye on complete preemption, 
removal, and federal jurisdiction. 

 


